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ORGANIZATION  OF  SUPREME  COURT. 


[Oonstltutloii,  article  6,  tectlon  2.] 

S  S.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  sudi 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment^  and  concurred 
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in  by  two  ansociate  juBtioes,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment  Anjr 
four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  ailment  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act 


Digitized  by 


Google 


SUPREME  COURT  COMMISSIONERS. 


[Statutes  1889,  page  18.] 


bEcnoK  1.  The  Supreme  Court  of  the  State  of  Cali- 
fornia shall  immediately  upon  the  expiration  of  the 
term  of  oflSce  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per- 
sonal worth  as  Commissioners  of  said  Court.  It  slinl] 
be  the  duty  of  said  Commissioners,  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeier* 
mined.  The  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment, 
duiing  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  tr 
faithfully  discharge  the  duties  of  the  office  of  Commis 
sioner  of  the  Supreme  Court  to  the  best  of  their  ability 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  ordei 
entered  on  the  minutes  of  said  Court,  and  all  vacancies 
in  said  Commission  shall  be  filled  in  like  manner* 
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J,  E.  PREWITT Auburn,  Placer. 

G.  G.  CLOUGH Quincy,  Plumas. 
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A.  p.  C ATLIN Sacramento,  Sacramento. 

W.  C.  VAN  FLEET Sacramento,  Sacramento. 

JAMES  F.  BREEN Hollister,  San  Benito. 

JOHN  L.  CAMPBELL San  Bernardino. 

GEORGE  E.  OTIS San  Bernardino. 

E.   S.   TORRANCE Sati  Diego,  San  Di^ii^o. 

GEORGE  PUTERBAUGH    Ran  Die^,  San  Diego, 

W.   L.   PIERCE... San  Piego,  San  Diego. 
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F.  W.  LAWLER San  Franciaco. 

J.  H.  BUDD Stockton,  San  Joaqnin. 

ANSEL  SMITH Stockton,  San  Joaqnin. 

V.  A.  GREGG San  Lnia  Obispo. 

GEORGE  H.  BUCK Redwood  City,  San  Mateo. 

W.  B.  COPE Santa  Barbara,  Santa  Barbara. 

JOHN  REYNOLDS San  Josfi,  Santa  Clara. 

W.  G.  LORIGAN San  Josfi,  Santa  Clara. 
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EDWARD  SWEENEY Redding,  Shasta. 

STANLEY  A.  SMITH DownieviUe,  Sierra. 
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W.  O.  MINOR Modesto,  Stanislaus. 

EDWIN  A.  DAVIS Sutter  and  Yuba  Counties. 

JOHN  F.  ELLISON Red  Bluff,  Tehama. 

T.  E.  JONES Weaverville,  Trinity. 

W.  W.  CROSS Visalia,  Tulare. 
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B.  T.  WILLIAMS San  Buenaventura,  Ventura. 

W.  H.  GRANT Woodland,  Yolo. 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED. 


Page 

Ahbott  T.  •?«  Land  and  Water  Ca 323 

Ah  SlnjJT,  Ex  parte 423 

Ailatt  White  ▼ 245 

Avery  t.  Clark 619 

Babcock,  BSdwelJ   t. 29 

Raby,  EBtate  of 200 

Ball   V.   Kehl 505 

■^aker  v.  Brlckell 329 

Rank  of  California,  McLennan  v 569 

Rand.  McMenomy  v 134 

RAmmerly,   People   v 117 

Rpnson  V.  Shotwell 49 

RMwell   ▼.  Babcock 29 

B'shop  y.  Snperior  Court 226 

Bowman  v.  Moore 306 

Brlckell.  Baker  v 329 

Brock  y.  Pearson 581 

Pninilfty  v.  Flint 471 

Biiflll,  McPhail  y. 115 

Campbell  y.  Thomas 428 

Campe  v.  Meierdiercks 290 

Campodonlco  y.  Oregon  Improyement  Co 566 

Carpenter  y.  Hathaway 434 

Chase.  San  Diego  Flume  Co.  y 561 

Chester  v.   Field 422 

City  of  Napa  v.  Howland 84 

Clark,   Ex  parte 638 

Clark.   Ayery  y 619 

Clarke  v.  Reis 643 

Clavey  v.  Lord 413 

Cleveland.  Gillis  y 214 

Cochran.  Kellogg  y 192 

Coffey  V.  Grand  Council 367,  370 

Conkling  y.  Pacific  Improyement  Co. 296 

Cooper,  Martin  y 97 

Cooper,  Perkins  y 241 

Corker  y.  Corker 643 

Gouts.  Estate  of 480 

Crall  y.  Poso  Irrigation  District 140 

Crocker.  Shatto  y 629 

Cunningham,  i^ord  y 209 

Cunningham,  Wllholt  y. 453 


Digitized  by 


Google 


xvi  Taht.e  of  Casks  Reported. 


Douglass,  People  v 281 

Drew  V.  Pedlar **3 

Drlnkhouse  v.  Spring  V^alley  Water  Works 253 

Ductaow,  Jones  ▼ • 1^® 

Duff  V.  Duff 104 

Durfee,  Rosenberg  v 546 

Eby  T.  Trustees  of  Red  Bank  School  District 166 

HTstate  of  Baby 200 

Estate  of  Gouts «2 

Estate  of  Man  Wo  Chan JjJ 

Estate  of  McManus 292 

Estate  of  Osbom J 

Ex  parte  Ah  Sing *28 

Ex  parte  Clark 640 

Bx  parte  Hodges 162 

Ex  parte  Taylor jl 

Ex  parte  Williams •» 

Fast,  Pettlnger  v ^61 

Field.  Chester  v *22 

Finch  V.  Riverside  and  Arlirpton  R'y  Co 697 

F'rst  National  Bank  of  Riverside  v.  Holt 150 

Fiske  V.   Soule ^13 

Fitzgerald,   Ryan    v 345 

Fllckinger  v.   Shaw 126 

Flint.  Brumley  v 471 

Ford  ▼.  Cunningham 209 

Frlck  V.  Morford 576 

^arrettson.  Russ  Lumber  and  Mill  Co.  v 689 

amis  V.  Cleveland 214 

Glenn,  Scott  v ••••  221 

Grand  Council,  Coffey  v 367,  370 

Gray  v.  Sabin 211 

Guernsey  v.  West  Coast  Lumber  Company Z4» 

Hadley,  Harvey  v |57 

Harlan  v.  Stufflebeem oj* 

Harris  v.  San  Diego  Flume  Company 526 

Harvey  v.  Hadley 667 

Hass  ▼.  Whittier,  Fuller  A  Co 613 

Hathaway.  Carpenter  v 484 

Havemeyer  v.  Superior  Court 267 

H'ghland  Ditch  Company,  Miller  v 430 

Hodges.   Ex  parte :'':"\\ ill 

Holt.  First  National  Bank  of  Riverside  v 158 

Howland,  City  of  Napa  v /^"r^-^"^ Ji 

Hoyt  V.  San  Francisco  and  North  Pacific  R.  R.  Co 610 

In  re  Baby 200 

In  re  Couts "" 

In  re  Man  Wo  Chan 155 

In  re  McManus 29^ 

In  re  Osborn l 

Jones  V.  Duchow IJJ 

Jordan,  Northern  Railway  Company  v Z3 


Digitized  by 


Google 


Table  of  Cases  Rkpported.  xvii 


Joyce  T.  Wing  Yet  Lung 424 

Justice  ▼.  Ott 530 

Kehl,   Ball   v 505 

Kellogg  V.  Cochran 192 

Kirkwood   V.   Soto 394 

I^tham  V.  City  of  Los  Angeles 614 

Lehmann  ▼.  Schmidt 16 

Long  Beach  Development  Co.,  Moore  v 483 

Lord,  Clavey  v 413 

Lord,   Sukeforth  v 399 

Los  Angeles,  Latham  v 614 

Lob  Angeles,  Yarnell  v. 603 

Lynch  v.  Welhy 441 

Man  Wo  Chan,  Estate  of 165 

Martin  t.  Cooper 97 

Martin  t.  Morgan 203 

Martin,  Wldmer  v 88 

May,  Staples  v 178 

McG'vney  v.  Pierce 124 

McFadden  ▼.  Santa  Ana,  Oran&re,  and  Tustln  Street  R'y  Co...  464 

McLennan  y  Bank  of  California 669 

McManus,  Estate  of 292 

McMenomy  v.   Baud 134 

McMillan,  Winter  v 256 

McNamara,  Shanklin  v 371 

McPhail  T.  Buell 115 

Melerdlercks,  Campe  ▼ 290 

Merrill,   Robinson  v 11 

Meyer,  Sauer  v 34 

Miller  ▼.  Highland  Ditch  Co 430 

Miller  ▼.  Wade 410 

Mitchell  T.  Southern  Pacific  Railroad  Company 62 

Mitchell.  Williams  ▼ 532 

Mohn,   Smith  ▼ 489 

Moore,  Bowman  ▼. 306 

Moore  t.  Long  Beach  Development  Co 483 

Morford,  Prick  v 576 

Morgan,  Martin  v. 203 

Mundell  t.  City  of  Pasadena 520 

Nolte,  Vorwerk  v 236 

Nordholt  v.  Nordholt 562 

Northern  Railway  Company  v.  Jordan 23 

North  San  Francisco  Homestead  and  R.  R.  Ass'n,  Spaulding  v.    40 

Oregon  Improvement  Co.,  Campodonico  v 666 

Osbom,  Estate  of 1 

Ott,  Justice  V 530 

Pacific  Improvement  Co.,  Conkling  v 296 

Pasadena,  Mundell   v. 520 

Patton,  White  v 151 

Pearson,  Brock  v. 581 

Pedlar,  Drew  v 443 

People  V.  Bemmerly 117 

LXXXVII.  Cal.— b 


Digitized  by 


Google 


xviii  Tablk  of  Cases  Reported. 


People  y.  Douglass 281 

People  ez  rel.  Laine  t.  Tyrrell 476 

People  V.  Peres 122 

People  T.  Powell 348 

Perez,  People  ▼. 122 

Perkins  v.  Cooper 241 

Pettinger  ▼.  Past 461 

Pett%  San  Luis  Obispo  y. 499 

Pierce,  McGivney  v 124 

Peso  Irrigation  District,  Crall  t. 140 

Powell,  People  v 348 

Reictaert,  San  Bernardino  County  y 287 

Reis,  Clarke  ▼ 643 

Riverside  and  Arlington  R*y  Co.,  FIncb  ▼ 697 

Robinson  v.  Merrill 11 

Rosenberg  t.  Durfee 645 

Rnss  Lumber  and  Mill  Company  y.  Garrettson 589 

Ryan  r.  Fltsgerald 345 

Sabin,  Gray  t. 211 

San  Bernardino  County  y.  Reichert 287 

San  Diego  Flume  Co.,  Harris  v 626 

San  Diego  Flume  Co.  y.  Cbase 561 

San  Francisco  and  Nortb  Pacific  R.  R.  Co.,  Hoyt  y 610 

San  Luis  Obispo  y.  Pettlt 499 

Santa  Ana,  Orange,  and  Tustin  Street  R'y  Co.,  McFadden  y...  404 

Saner  y.  Meyer 34 

Schmidt,  Lehmann  y. 15 

Schramm  y.  Southern  Pacific  Company 425 

Scott  y.  Glenn 221 

Semi-Tropic  Land  and  Water  Company,  Woodruff  y 275 

'76  Land  and  Water  Company,  Abbott  v 323 

Shanklin  y.  McNamara 371 

Shatto  y.  Crocker 629 

Shaw,  Flickfnger  y 126 

Shaw,  Winn  y 631 

Shotwell,  Benson  y 49 

Smith  Y.  Mohn 489 

Soto,  Kirkwood  y. 394 

Soule,  Fiske  y. 313 

Southern  California  National  Bank  y.  Wyatt 616 

Southern  Pacific  Company,  Schramm  y 425 

Southern  Pacific  Railroad  Company,  Mitchell  y 62 

Spaulding  y.  North  San  Francisco  Homestead  and  R.  R.  Ass'n.  40 

Spring  Valley  Water  Works,  Drinkhouse  y. 253 

Staples  Y.  May 178 

Stufllebeem,  Harlan  y. 608 

Sukeforth  y.  Lord 399 

Superior  Court,  Bishop  y. 226 

Superior  Court,  Hayemeyer  y. 267 

Superior  Court,  Vance  y. 390 

Taylor,  Bk  parte 91 

Thomas,  Campbell  y. 428 

Trustees  of  Red  Bank  School  District,  Eby  y 166 

Tyrrell,  People  ez  rel.  Laine  y 476 


Digitized  by 


Google 


Table  of  Casss  Reported.  xis 


Underwood  t.  Underwood 523 

Urton  T«  Woolsey 88 

Vance  y.  Superior  Court 890 

Vorwerk  t.  Nolle 236 

Wade,  Miller  r. 410 

Welby,  Lynch  v. 441 

West  Coast  Lumber  Co.,  Guernsey  y. 249 

White  T.  AUatt 245 

White  T.  Patton 151 

Whittles  Puller  A  Co.,  Hase  t. 613 

Wldmer  v.  Martin 88 

Wllholt  y.  Cunningham 453 

Wflllama,  Bx  parte 78 

Williams  T.  Mitchell 632 

Wing  Tet  Lung,  Joyce  t. 424 

Winn  T.  Shaw 631 

Winter  t.  McMillan 25G 

Woodruff  T.  Semi'Tropic  Land  and  Water  Co 275 

Woolsey,  Urton  ▼. 38 

Wyatt,  Southern  California  National  Bank  t. 616 

Tamell  t.  Los  Angeles 603 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  NOT  REPORTED. 


Na 

AbtMitt  T.  "76  Land  and  Water  Company.  Judgment  af- 
firmed on  the  authority  of  Abbott  v.  76  Land  and  Water 
Company,  87  Cal.  323 13988 

Ex  parte  Rlnaldo.    Prisoner  remanded  on  authority  of  Ez 

parte  Taylor.  87  Cal.  91 20734 

In  re  Tllden.     Proceedings  dismissed 20776 

Kahn  T.  Supervisors.  New  trial  denied  in  Kahn  y.  Super- 
visors, 79  Cal.  392 11765 

Reay  v.  Butler.    Motion  to  dismiss  appeal  overruled 14061 

Sargent  v.  Cunningham.  Judgment  reversed  on  the  author- 
ity of  Wilhoit  V.  Cunningham,  87  Cal.  453 13496 

Shlpe  T.  '76  Land  and  Water  Company.  Judgment  affirmed 
on  the  authority  of  Abbott  v.  '76  Land  and  Water  Com- 
pany. 87  CaL  328 13982 

Tyner  v.  76  Land  and  Water  Company.  Judgment  affirmed 
on  the  authority  of  Abbott  v.  76  Land  and  Water  Com- 
pany, 87   Cal.  323 13981 

Vitoreno  v.  Corea.  Appeal  dismissed  for  failure  to  file  tran- 
script      14055 

Wright  T.  Wright.    Judgment  and  order  affirmed. 13749 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CASES  CITED. 


Paos 

Abbey  H.  ABS'n  t.  Wfllard,  48  Cal.  615 419 

Adair  ▼.  Brimmer,  74  N.  Y.  566 S 

Adams  ▼.  Lambard.  80  Cal.  426 655 

AlbertoU  v.  Branham,  80  Cal.  633 403 

Allen  V.  State.  64  Ind.  461 258 

Allen  V.  Thompson.  46  Vt.  472 295 

Allen  V.  Tritch,  6  Col.  228 265,  266 

Amend  ▼.  Murphy,  69  111.  337 295 

Arnold  V.  Kahn.  67  Cal.  472 148 

Arzaga  v.  Villalba,  85  Cal.  191 247 

And  T.  Magruder,  10  Cal.  282 618 

Babcock  y.  Goodrich.  47  Cal.  508 171 

Baker  ▼.  Klremans  F.  Ins.  Co..  79  Cal.  84 674 

Baldwin.  In  re.  71  Cal.  74 295 

Ballard  t.  Carr,  48  Cal.  76 60 

Barlow  ▼.  Bums.  40  Cal.  351 83 

Barry  t.  Bennett,  45  Cal.  80 419 

Banm  ▼.  Origsby,  21  Cal.  172 624 

Beardsley  T.'Prame.  85  Cal.  134 460 

Benedict  t.  Lynch,  1  Johns.  Ch.  370 208 

Bennett  v.  His  Creditors.  22  Cal.  38 148 

Berly  t.  Taylor,  5  Hill,  577 20 

Bemal  ▼.  Wade,  46  Cal.  667 574,  585 

BUgl  Y.  Howes,  68  Cal.  384 243 

Blaisdell  v.  Stephens.  14  Nev.  17 432 

Blankman  ▼.  Vallejo.  15  CaL  639 57^ 

Bliss  ▼.  Vedder.  34  Kan.  59 294 

Board  of  Bducatlon  t.  Keenan,  55  Cal.  647 631 

Bohall  T.  Diller,  41  Cal.  533 451 

Bonnet  v.  San  Francisco.  65  Cal.  230 94 

Booth  V.  Hoskins,  75  Cal.  276 60 

Boswortb  ▼.  Webster,  64  Cal.  1 602 

Boyce  ▼.  Cal.  SUge  Co.,  25  Cal.  460 72 

Boyd  T.  Burrell,  60  Cal.  281 243 

Boyle  T.  Hitchcock,  66  Cal.  129 579 

Brady  t.  Dowden,  59  Cal.  51 502 

Brady  v.  Kelly,  52  Cal.  372 218 

Brailsford  ▼.  Williams.  15  Md.  150 210 

Brandt  ▼.  Wheaton,  52  Cal.  430 60 

Breen  v.  N.  Y.  C.  R.  R.  Co.,  109  N.  Y.  297 72 

Briscoe  ▼.  Clark  Co.,  96  111.  309 89S 

Brlson  v  Brison,  75  Cal.  525 555 

Broad  t.  Murray.  44  Cal.  228 571 

Brodrib  v.  Brodrib.  66  Cal.  563 26^ 

Brooks  T.  Hyde,  87  CaL  874 334 


Digitized  by 


Google 


xxiv  Table  of  Cases  Cited. 


Brown  v.  Chase,  4  Mass.  436 531 

Brown  v.  Green,  65  Cal.  222 243 

Brown  ▼.  Kentfleld.  50  Cal.  129 139 

Buel  V.  N.  Y.  C.  R.  R.  Co..  31  N.  Y.  319 74 

Bull  V.  Ford.  66  Cal.  176 403 

BuncG  V.  Bnnce,  59   Towa,  534 266 

Byrnes  ▼.  Hatch.  77  Cal.  244 668 

Camden  v.  Vail.  23  Cal.  633 624 

Campbell  v.  Jones,  41  Cal.  515 347 

Canceml  v.  People,  18  N.  Y.  128 358 

Carlisle  v.  Sheldon.  38  Vt.  440 467 

Carrlere  ▼.  M*nturn.  5  Cal.  435 161,  248 

Carson  v.  C.  R.  R.  Co.,  35  Cal.  332 139 

Casinello,  Ex  parte.  62  Cal.   538 95 

Cassell  V.  Fagln.  11  Mo.  208 203 

Cassidy  v.  Sullivan,  64  Cal.  266 357 

Catlin  ▼.  Hoffman,  2  Saw.  486 568 

Cazara  v.  Orena.  80  Cal.  132 60 

Central  Irr.  Dist.  v.  De  Lappe.  79  Cal.  351 145 

Chafoin  v.  Rich.  77  Cal.  476 618 

Chandler  v.  Chandler,  55  Cal.  2G9 60 

Chicago  etc.  R.  R.  Co.  v.  Dunn.  52  111.  200 267,  469 

Chlpman  v.  Palmer,  77  N.  Y.  51 432 

Clark  V.  Porter,  53  Cal.  409 13.  16 

Cleary  v.  Folger.  84  Cal.  321 280.  450 

Cochran  v.  O'Keefe.  34  Cal.  558 474 

Coffey  V.  Grand  Council.  87  Cal.  367 370 

Cohas  V.  Raisin.  3  Cal.  453 618 

Coker  v.  Simpson,  7  Cal.  340 507 

Coombs  V.  Janvier.  31  N.  J.  L.  240 531 

Conlan  v.  Quimby,  51  Cal.  413 299 

Cornwall  v.  Culver,  16  Cal.  429 381 

Cous'ns  V.  Partridge.  79  Cal.  224 419 

Crampton  v.   Zabriskie,   101   U.   S.   601 636 

Croft  V.  Williams,  88  N.  Y.  384 6 

Crook  V.  Forsyth.  30  Cal.  C62 574,  585 

Crosby  v.  Dowd,  61  Cal.  602 26 

Crosse  ▼.  Smith,  7  East,  246 4 

Daly  ▼.  Ah  Goon,  64  Cal.  512 602 

Damon  v.  Pardow.  34  Cal.  278 618 

Dane  v.  Corduan.  24  Cal.  157 618 

Davidson  v.  Sechrist,  28  Kan.  324 294 

Day  V.  Cohn,  65  Cal.  508 240 

Deck's  Estate,  6  Cal.  669 483 

De  Sepulveda  v.  Baugh,  74  Cal.  470 26 

Dibble  V.  Oaks,  59  Cal.  95 500 

Diggins  V.  Reay,  54  Cal.  525 13,  15 

District  No.  110  v.  Feck,  60  Cal.  405 459,  460 

Doian  V.  Scanlan,  67  Cal.  261 321 

Douglass  V.  Satterlee,  11  Johns.  16 4 

Ducommun'a  Appeal,  17  Pa.  St.   268 9 

Duff  V.  Duff,  71  Cal.  513 107 

Duffy  V.  Greenebaum,  72  Cal.  159 243 

Dupond  V.  Barstow,  45  Cal.  450 334 

Dupont  T.  Wetheman,  10  Cal.  368 262 


Digitized  by 


Google 


Tahle  ok  Cases  Citkd.  xxv 


Dwinelle  v.  Henriquez,  1  Cal.  392 482 

Dyer  v.  Barstow,  50  Cal.  652 217 

Baton  V.  RIcherl.  83  Cal.  186 463 

Edmonds  v.  Crenshaw,  14  Pet  166 4,9 

Eitel  V.  Foote,  39  Cal.  439 148 

Elliott  ▼.  Horn.  10  Ala.  348 653 

Emeric  ▼.  Alvarado,  64  Cal.  621 26 

Eva  V.  McMahon.  77  Cal.  467 451 

Ehrerett  v.  Saultz»  16  Wend.  478 21 

Fabian  ▼.  Callahan,  56  Cal.  159 54 

Ferris  v.  Coover.  10  Cal.  621 381,  382 

Fessenden  v.  Summers,  62  Cal.  484 617 

Flgg  V.  Handley.  52  Cal.  244 299 

Finnegan  v.  Carraher,  47  N.  Y.  497 87 

First  Nat.  Bank  v.  Wolff,  79  Cal.  70 419 

Flori  Y.  St.  Louis,  8  Mo.  App.  231 468 

Foote  V.  Richmond,  42  Cal.  441 419 

Foster  v.  Coleman,  10  Cal.  279 639 

Fox  V.  Minor,  32  Cal.  48 531 

French  v.  Fyan,  93  U.  S.  169 389 

Frledlander  v.  Loucks.  34  Cal.  18 148 

Furgeson  ▼.  Jones,  17  Or.  204 641 

Goddard  v.  Fulton,  21  Cal.  436 14 

Grangers'  Bus.  Ass'n  v.  Clark,  84  Cal.  201 248 

Gray  v.  Dougherty,  26  Cal.  277 348 

Greenwalt  y.  Duncan,  16  Fed.  Rep.  612 256 

Grey  v.  Tubbs.  43  Cal.  359 207,  208,  280,  450 

Grimm  v.  O'Connell,  64  Cal.  522 502 

Grisar  ▼.  McDowell,  6  Wall.  364 334 

Gronfler  ▼.  Puymirol,  19  Cal.  632 632 

Grotefend  ▼.  Ultz,  53  Cal.  666 502 

Grube  v.  Nichols,  36  111.  92 619 

Gumee  v.  Maloney,  38  Cal.  88 482 

Gumee  v.  Superior  Court,  58  Cal.  88 39 

Guttenberger  y.  Woods.  51  Cal.  523 60 

Gut  y.  State,  9  Wall.  36 359 

Haage's  Appeal,  17  Pa.  St.  190 9 

Halleck  v.  Moss,  22  Cal.  266 148 

Hancock  y.  Bowman.  49  Cal.  413 12 

Hancock  y.  Plummer,  66  Cal.  338 60 

Hanna  y.  Phelps,  7  Ind.  24 21 

Harney  y.  Applegate,  67  Cal.  205 13 

Harrison  y.  McCormIck,  69  Cal.  618 26G 

Hartley  y.  James.  50  N.  Y.  42 57 

Haskell  y.  Haskell,  64  Cal.  262 33 

Hayemeyer  y.  Superior  Court,  84  Cal.  327 268 

Hayward  y.  Leonard,  7  Pick.  185 512 

Hearst  y.  Egglestone,  56  Cal.  367 502 

Heinlen  y.  Martin,  53  Cal.  321 584 

Hengst's  Appeal,  24  Pa.  St.  420 9 

Herrold  y.  Reen,  68  Cal.  445 339 

Hestres  y.  Brennan,  37  Cal.  385 36 

Hill  y.  Finnigan,  54  Cal.  313 611 

Hill  V.  Origsby,  36  Cal.  661 59 

Hill  y.  Wall,  66  Cal.  132 26 


Digitized  by 


Google 


Kxvi  Table  op  Cases  Cited. 


Hlllman  v.  Newlngton,  57  Cal.  56 433 

Hills  V.  Ohllg.  03  Cal.  104 595 

Hilton  V.  Young.  73  Cal.  19C 584 

Himmelmann  v.  Bateman,  50  Cal.  11 219,  220 

Himmelmann  v.  Danos,  35  Gal.  450 219,  220 

Himmelmann  v.  Hoadley,  44  Cal.  276 579 

Hoadley  v.  San  Francesco,  50  Cal.  265 95 

Holcomb  V.  Sawyer.  51  Cal.  417 243 

Hosmer  v.  Wallace,  97  U.  S.  580 377.  378 

Hudson  V.  Plets.  11  Paige,  180 192 

Hughes  V.  Wheeler,  76  Cal.  230 403 

Huntoon  v.  Trumbull.  2  McCrary,  314 467 

Hunt  V.  Waterman,  12  Cal.  301 624 

Hutchlngs  V.  Castle.  48  Cal.  155 403 

Hyatt  V.  Allen.  54  Cal.  353 175 

Hyde  V.  Boyle,  86  Cal.  352 393 

Imhoff  ▼.  Wetmer.  31  Pa.  St.  243 196 

Iron  R.  R.  Co.  v.  Mowery.  36  Ohio  St.  418 74 

Irwin  T.  Scrlher,  18  Cal.  500 148 

Jennings  v.  Le  Breton.  80  Cal.  9 46 

Jewell  ▼.  McKay,  82  Cal.  144 595 

Johnson  v.  Powers,  65  Cal.  179 41b 

Johnson  v.  Towsley,  13  Wall.  72 378 

Kahn  t.  Supervisors,  79  Cal.  388 41,  46 

Keys  V.  L.  Y.  etc.  Co.,  53  Cal.  724 433 

Keys  ▼.  Warner,  45  Cal.  60 419 

King  V.  Davis.  34  Cal.  106 403,  404,  405 

Kirk  V.  State,  1  Cold.  344 355.  359 

Klumpke  v.  Baker,  68  Cal.  559 502 

Kohler  v.  Wells,  Fargo  &  Co..  26  Cal.  613 419 

Kopplkus  V.  State  Capital  Comm'rs,  16  Cal.  263 356 

Kraner  ▼.  Halsey,  82  Cal.  209 248,  458,  459 

Kreichbaum  v.  Melton,  49  Cal.  50 263 

Labish  ▼.  Hardy,  77  Cal.  327 334.  341 

Lake  Co.  v.  S.  B.  Q.  M.  Co.,  66  Cal.  17 602 

Langford  v.  Gascoyne,  11  Ves.  333 5 

Lawrence  ▼.  Green,  70  Cal.  417 72 

Landers  ▼.  Landers,  82  Cal.  480 393 

Landls  v.  Turner,  14  Cal.  573 211 

Leavenworth  etc.  R.  R.  Co.  v.  U.  S.,  92  U.  S.  733 383 

Lee  V.  Figg,  37  Cal.  335 403 

Lent  V.  TlUson,  72  Cal.  404 150 

Le  Roy  v.  Cunningham,  44  Cal.  599 334 

Liggett  V.  Smith,  3  Watts,  331 612 

Lincoln  v.  Wright,  4  Beav.  427 6 

Linden  v.  Alameda  County,  45  Cal.  7 174,  175,  176.  177 

Linden  v.  Case,  46  Cal.  174 638 

Little  Schuyklll  Nav.  Co.  v.  Richards,  67  Pa,  St  182 432 

Little  V.  Jacks.  68  Cal.  344 243 

Louisville  etc.  R'y  Co.  v.  Thompson.  9  N.  K  Rep.  367 284 

Louisville  V.  Savings  Bank,  104  U.  S.  474 611 

Low  V.  Lewis,  46  Cal.  549 334 

Ludlow  T.  Ludlow,  109  Ind.  199 266 


Digitized  by 


Google 


Tabub  of  Casss  Cited.  xxvii 


Mahoney  ▼.  Supervisors,  53  Cal.  884 234 

Mahoney  t.  Van  Winkle,  21  Cal.  552 381 

Main  v.  Gilman,  11  Fed.  Rep.  214 611 

Malone  ▼.  Del  Norte  Co.,  77  Cal.  217 410 

Maiinl  v.  Graham,  67  Cal.  130 94 

Marquez  V.  Fr^sble,  101  U.  S.  473 378 

Martin  t.  Travers.  12  Cal.  248 474 

Mateer  t.  Brown,  1  Cal.  221 487 

Mathews  ▼.  Kinsell,   41   Cal.   612 497 

Maxwell  t.  Supervisors,  63  Cal.  890 176 

Mayo  V.  Ah  Loy.  32  Cal.  477 148 

McCarthy  v.  Loup.  62  Cal.  302 116 

McComb  T.  Reed,  28  Cal.  281 556 

McCoy  V.  Briant,  53  Cal.  249 638 

McCarthy  v.  Marston,  56  Cal.  403 556 

McCreery  t.  Duane,  52  Cal.  262 556 

McCreery  v.  Everding,  44  Cal.  249 407 

McCreery  t.  Sawyer,  32  Cal.   257 334 

McKim  V.  Aulbach,  130  Mass.  484 6 

McManus  v.  O'Sullivan,  48  Cal.  7 334 

McPherson  v.  Neuffer,  11  Rich,  267 21 

McQuillan  v.  Donahue.  49  Cal.  157 671 

Merrlam  t.  Supervisors,  72  Cal.  619 638 

MUer  V.  Luco.  8  Cal.  257 460 

Miller  v.  Sharp,  48  Cal.  394 560 

Miller  t.  White,  8  111.  580 256 

Mogk  V.  Peterson,  76  Cal.  501 574 

Monroe  v.  Fohl,  72  Cal.  568.  671 161.  248 

Moore  v.  Clear  L.  W.  W..  68  Cal  146 305 

Moore  v.  Floyd.  4  Or.  260 203 

Moore  v.  Robbins,  96  U.  S.  530 378 

MorrlBon  v.   Wilson,   13   Cal.   494 133 

Morton  V.  Superior  Court,  66  Cal.  496 202 

Muller  V.  Jewell.   66  Cal.  216 847 

Mulligan  V.  Smith,  69  Cal.  206 41,  46,  149 

.National  fianK  v.  Burkhardt,   100  U.  S.  689 611 

Newhall  v.  Sanger.  92  U.  S.  761 384 

Nightingale  v.   Scannell.   18   Cal.   315 474 

Norton  t.  Courtney,  53  Cal.  691 219,  220 

O'Connor  v.  Irvine,  74  Cal.  448 256 

Ormiston  v.  Olcott.  84   N.   Y.   346 5 

Osbom  V.  State,  24  Ark.  629 356,  859 

Page  V.  Hobbs,  27  Cal.  486 298 

Palmer  v.  Low,  98  U.  8.  16 384 

Pamell  v.  Hahn.  61  Cal.  131 60 

Paul  V.  Detroit.  32  Mich.  108 859 

Payne  v.  Treadwell.  16  Cai.   220 618 

Peck  V.  N.  Y.  etc.  R.  K.  Co.,  50  Conn.  379 467 

Pehrson  v.  Hewitt.  79  Cal.  598 402 

Pennle  v.  Rels.  80  Cal.  269 544 

Pennoyer  v.  Neff.  96  U.  S.  727 147 

People  V.  Anderson,  39  Cal.  704 862 

People  V.  Ah  Sing,  51  Cal.  372 121 

People  V.  Bissell.  49  Cal.  407 479 


Digitized  by 


Google 


xxviii  Tabt.e  of  ("asks  Citki). 


People   V.    Boggs.  56  Cal.   648 290 

People    V.    Brannon,   47    Cal.    96 120 

People  V.   Burns.   78   Cal.   645 202 

People  V.    Bushton.   80  Cal.   160 366 

People    V.   Cazneau,    20   Cal.    504 478 

People  V.  Cotta.  49  Cal.   166 120 

People   V.   Doe.   36  Cal.   220 148 

People   V.   Eckman,   72   Cal.   584 113 

People   V.    Elliott,   80   Cal.    290 366 

People  V.  G.  R.  D.  &  M.  Co..  66  Cal.  138 432,  433 

People  V.  Hagar,  52  Cal.  182 42.  45 

People  V.   Hoiladay.   68   Cal.  442 334 

People  V.   lams.  57   Cal.  119 364 

People  V.   Lanagan,   81   Cal.   366 366 

People  V.  Manning,  48  Cal.  338 474 

People  V.   McCarty.  48  Cal.  539 283 

People  V.  Montgomery,  53  Cal.   576 120 

People  V.   Murray,   70  N.  Y.  526 479 

People  V.  Pope.   53  Cal.  437 95 

People  V.  Price,  67  Cal.  350 123 

People  V.  Riley,  65  Cal.  107 120 

People  V.  Talng.  53  Cal.  602 120 

People  V.  Tilton,   37  Cal.   614 479 

People  V.   Vasquez,  49  Cal.   560 120 

People  V.   Westlake.   62  Cal.   307 364 

People  V.  Whitely,   64   Cal.   211 123 

Peter   v.   Beverly,    10   Pet   534 5 

Phelps  V.  M.  C.  G.  M.  Co.,  49  Cal.  336 596 

Phillip  V.  Gallant.  62   N.  Y.   264 612 

Phoenix  Bank  v.  Donnell,  40  N.  Y.  410 459,  460 

Pico  V.  Cohn.  78  Cal.  385 411 

Pinkerton  v.  Woodward,  33  Cal.  600 487 

Pixley  T.  Hugglns.  15  Cal.   137 457 

Placervllle  v.  Wilcox,  35   Cal.   21 504 

Platz  V.  Cohoes.  24  Hun.  101 468.  469 

Polack  V.  Gurnee.  66  Cal.   267 60,  410 

Pope  ▼.  Henry,   24  Vt.   565 133 

Porter  v.  Pico.  55  Cal.  165 457 

Potter  V.  Mercer,  53  Cal.  673 130 

Pratt  V.  Clark.  12  Cal.  89 20 

Pritchett  V.   Stanislaus  Co.,  73  Cal.   310 522 

Prouty  V.  Edgar,  6   Iowa,  353 554 

Qulmby  v.  Lyon,  63  Cal.   394 452 

Qulnn  V.  Kenyon,  38  Cal.  501 298 

Ramshy  v.  Beezley.  11  Or.  49 21 

Randall  v.  Austin.  46  Cal.  54 334 

Randall  v.  Duff.  79  Cal.  115,  116 262,  688 

Rapp  V.  Spring  Valley  Gold  Co.,  74  Cal.  532 248 

Raymond  v.  Sawyer,  37  Me.  406 531 

Rayner  v.  Whlcher,  6  Allen.  294 295 

Reed  v.  Drais.  67  Cal.  491 473,  474 

Rerlck  v.  Kern,  14  Serg.  &  R.  271 131,  133 

Rider  v.  Edgar.  54  Cal.    130 407 

Riley  ▼.  He'sch,  18   Cal.    198 381 

Ring.  In  re.  28  Cal.  248 283 


Digitized  by 


Google 


Table  of  Cases  Citbd.  zziz 


Rivers,  Ex  parte,  40  Ala.  712 355 

Roach  V.  Riverside  W.  Co..  74  Cal.   263 266 

Roberts  v.  Evans,  43  Cal.  380 20 

Robinson  v.   Hersey.  60  Me.   225 631 

Rogers  v.  King,  22  Cal.  72 148 

Roth  V.  Insley,  86  Cal.  134 467 

Sacramento  Savings  Bank  v.  Hynes.  50  Cal.  195 36 

Samson  v.  Smiley,  13  Wall.  91 378 

Sanders  ▼.  Lansing,  70  Cal.  429 60 

Sanderson,  Estate  of,   74  Cal.   213 4,5 

Sandfoss  v.  Jones,  36  Cal.  481 555 

San  Diego  ▼.  S.  D.  etc.  R.  R.  Co.,  44  Cal.  106 602 

San  Francisco  v.  Certain  Real  Estate,  50  Cal.  188 219 

Schirmer  v.  Hoyt.   54   Cal.   280  218 

Schroeder  v.  Schmidt,  74  Cal.  459 410 

Schurtz  ▼.  Romer,   81  Cal.   245 244 

Sellick  V.  Hall,  47  Conn.  260 432 

Shadbum   v.   Daly.    76   Cal.    355 411 

Shakespear  v.  Sm'th,  77  Cal.  638 637 

Sharon  v.  Sharon,  79  Cal.  033 114 

Shay  V.  Superior  Court.  57  Cal.  542 83 

Shea  V.  P.  A  B.  V.  R.  R.  Co.,  44  Cal.  429 407 

Shearer  v.  Weaver,  56  Iowa,  578 641 

Shepley  v.  Cowan,  91  U.  S.  330 378 

Sic.  Ex  parte.  73  Cal.  142 95 

Sinclair  v.  Tallmadge,  35  Barb.  604 512 

Skerrett,  Estate  of,  80  Cal.  63 244 

Smith  V.  Cofran,  34  Cal.  310 680 

Southerland  v.  Brush,  7  Johns.  Ch.  17 8 

Starr  t.  Wright,  20  Ohio  St.  97 653 

State  T.  Graham,  15  Rich.   310 88 

State  T.  Howard,  31  Vt.   414 355 

State  T.  Lull,  48  Vt.  686 864 

State  v.  McGlynn,  20  Cal.  233 147 

State  T.  Robinson,  14  Minn.  447 859 

State  V.  Valliant.  13  S.  W.  Rep.  398 233 

Steel  V.  Young,  4  Watts.  469 631 

Sterrett's  Appeal,  2  Penr.  &  W.  419 5 

Stevens,  Estate  of,  83  Cal.  322 643 

Stockton  Sav.  etc.  Soc.  v.  Hildreth 69 

Stott,  Estate  of,  52  Cal.  406 483 

Stratton  v.  Graham,  68  Cal.  168 243 

Stuart  V.  Kimball.  43  Mich.  448 356,  867 

Styles  V.  Guy.  1  Macn.  A  G.  434 8 

Sullivan  t.  Royer,  72  Cal.  248 139 

Swartz  V.  Swartz,  4  Pa.  St.  358 133 

Sweetser  v.  Dobbins,  65  Cal.  529 418 

Taylor  t.  McKinney.  20  Cal.  618 625 

Taylor  v.  Palmer,  31  Cal.  241 217 

Tell  V.  Gibson,  66  Cal.  247 468 

Thompson  v.  Finch,  22  Beav.   316 8 

Townsend  v.  Greely,  5  Wall.  326 334 

Treadwell  v.  Whittier,   80  Cal.   574 72 

Tredinnick  v.  Mining  Co.,  72  Cal.  78 695 

Trenouth  v.  San  Francisco.  100  U.  &  253 334 


Digitized  by 


Google 


XXX  Table  of  Cases  Cited. 


Tubbs  V.  Wilholt.  73  Cal.  63 375 

Tuebner  v.  California  St.  R.  R.  Co..  66  Cal.  171 139 

Turlock   Irr.  Dlst  v.  W'lliams.  76  Cal.  360 145 

Turrill  v.  Grattan,  52  Cal.  97 42 

Tuolumne  W.  Co.  v.  Chapman,  8  Cal.  392 507 

Twomley  v.  C.  P.  N.  &  B.  H,  R.  Co.,  69  N.  Y.  160 74 

Tyler  v.  Reynolds,  63  Iowa.  146 643 

Underwood  t.  People.  32  Mich.  1 358 

Union  Bank  v.  Knapp,  3  Pick.  96 575 

Union  Pacific  R.  R.  Co.  v.  Hall,  91  U.  S.  354 176 

Upham  V.  Hosklng.  62  Cal.  250 28 

United  States  v.  McLaughlin,  127  U.  S.  452 384 

Van  Horn  v.  Hann.  39  N.  J.  L.  207 631 

Van  Reynegan  v.  Bolton,  95  U.  S.  351 381 

Vassault  V.   Edwards.  43  Cal.   458 225 

Venable  v.  Dutch.  37  Kan.  515 265 

Vlsalla  V.  Jacob.  65  Cal.  434 95 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388 196 

Ward  V.  People.  30  Mich.  116 358.  359 

Warfleld,  In  re,  22  Cal.  51 148 

Warren  v.  Van  Brunt,  19  Wall.  653 378 

Watson   V.   Phoenix  Bank,  8  Met  217 575 

Weaverville  W.  Road  Co.  v.  Supervisors.  64  Cal.  70 171 

Welgand's  Appeal.  28  Pa.  St.  471 6 

West  Coast  L.  Co.  v.  Newkirk,  80  Cal.  275 513 

Weyl  V.  Sonoma  V.  R.  R.  Co..  69  Cal.  203 598,  602 

Wheatley  v.  Strobe.  12  Cal.   92 425 

Wheeler  T.  State.  24  Wis.  52 356,  359 

Whiting  V.  Quackenbush.  54  Cal.  306 220 

Whiting  V.  Townsend.  57  Cal.  515 13,  14 

Wilcoxson  V.  Stltt.  65  Cal.  596 498 

Wilson's  Appeal.  115  Pa.  St   101 5 

Wilson  V.  Madison.  55  Cal.  8 264 

Wilson   V.   Sturgis.  71  Cal.   221 60 

Wood  V.  Keyes,  14  Allen.  236 295 

Woodruff  V.  Taylor,  20  Vt  65 148 

Work  V.  State,  2  Oh^o  St  296 358 

Wright  V.  Roseberry,  121  U.  S.  486,  488 875,  889 

Zlrker  y.  Hughes,  77  Cal.  236 S2 


Digitized  by 


Google 


CODE  CITATIONS. 


CODB  OF  CIVIL  FROCEDURB. 


PAQB 

..294 
..897 
..232 
..397 
..266 


4 

71 

76 

160 

339 

367 

369 

370 

372 

385 

411 

416 

430 

433 

438 266 

442 153,  264 

444 405 


.247 
.247 
.468 
.532 
.  27 
.581 
.152 
.458 
.460 


457. 
473. 
615. 
627. 
632. 
646. 


.498 
.154 
.848 
.847 
.671 
.391 


652 891,  392,  893 

667 346 

670 154,  266 

690 


717. 
718. 
719. 
720. 
726. 
738. 


.182 
.182 
.182 
.182 
.161 
.  53 


SECTION 

912.... 
939.... 
940.... 
946.... 
1069.... 


PAO« 

..631 
..412 
..243 
..244 
..175 


1086 173.  174,  176 

1111 124,  125 

1183 593 

1184 593,594 

1185 512 

1186 627 

1187 512 

1192 613,  627 

1195 513 

1237 231 

1243 231 

1244 233 

1246 255 

1263 231 

1536 482 

1637 483 

1638 483 

1647 481 

1763 195 

1766 195.  197 

1846 113 

1925 299 

10G3 48 

2002 113 

2051 114 

2239 6 

2306 262 


CIVIL  CODE. 


6. 
29. 

40. 
158. 
162. 
164. 
169. 
172. 
177. 
181. 


.647 
.  21 
.198 
.649 
.468 
.468 
.468 
.468 
.647 
.647 


226 640 

322 81,  32 

484 73 

498 699 

1299 647,  648 

1437 59 

1439 59 

1442 37 

1498 59 

1501 69 


Digitized  by 


Google 


XXXll 


Code  Citatioxs. 


CIVIL  CODE   (Continued). 


SECTION 
1624.... 

1644.... 
1661.... 
1670.... 
1671.... 
1691.... 
1699.... 
1726.... 
1729.... 
1741.... 
2317.... 
2319.... 
2898.... 


PAGE 

..116 
..  59 
..239 
..450 
..450 
..  60 
..584 
..  54 
..  64 
..  54 
..528 
..529 
..627 


8KCT10N 

3046 

3047.... 

3050 

3307 


PAOR 

..625 
..625 
..  55 

..450 


34  n 456 

3457 456.  457 

3401 460 

3462 455,  459 

3^03 460 

3405 460 

3470 93 


34^)3. 
35:19. 


.176 
.256 


PENAL  CODE. 


224 

266 

370 

372. 

424.  .'.'.*.'.'.*.*.*.*.*.*.* 608.  609 

426 608 


609 

2?6 

.92.  93.  9G 
92 


1033 350.  354.  361 

1068 120 

1151 283 

1170 120 

1200 123 


POLITICAL  CODE. 


879 478.  479 

996 479 

1000 478 

1552 395 

1617 172 

2197 197 

2217 195.  199 


8628. 


3647. 
3649. 
3713. 
3719. 
3765. 
3872. 
3943. 


.502 
.600 
.504 
.504 
.504 
.290 
.288 


602  3944 288 


Digitized  by 


Google 


REPORTS  OF  CASES 

DBTERMINKD  IN 

THE   SUPREME    COURT 

OF  THX 

STATE  OF  CALIFORNIA. 


[No.  13272.    In  Bank.— December  10»  1890.1 

In  thb  Matteb  of  the  Estate  of  WILLIAM  G.  OS- 

BOEN",  Deceased. 

I 

B8TATB8    OF   DBCEDKNTS — TUBNINO    OVEB    ASSETS   TO   CJo-EZECUTOB — 

LiABiuTT  OF  BxECUTOB — ^Reasonable  Pbudencb. — ^An  executor 
who  has  money  of  the  estate  in  his  hands,  and  turns  it  over 
to  his  co-executor,  or  who  actively  assists  to  put  it  into  the 
hands  of  his  co-executor,  is  liable  for  any  misapplication  of 
it  by  the  latter,  unless  it  appears  that  good  reasons  existeif 
for  turning  it  over,  and  that  in  allowing  the  co-executor  to 
keep,  control,  and  disburse  it  he  acted  in  good  faith,  without 
notice  of  any  purpose  to  misapply  it,  and  with  reasonable 
prudence  and  discretion. 

Id. — Good  PArrn  of  Pabties — Omitted  Duty — Honesty  of  Co-ex- 
EGT7T0B. — The  liability  of  an  executor  for  misappropriation 
of  assets  turned  over  to  his  co-executor  depends  on  the  cir- 
cumstances of  each  case;  good  faith  alone  will  not  save  him 
from  liability,  if  an  omitted  duty  on  his  part  has  occa- 
sioned the  loss,  nor  will  bad  faith  on  the  part  of  the  co-exec- 
utor subject  him  to  liability,  if  he  has  omitted  no  duty  on 
his  part,  since  he  has  a  right  to  rely  upon  the  honesty  of  his 
co-executor,  whether  he  be  rich  or  poor. 

Id. — ^Nbqlect  Occasioning  Loss. — ^An  executor  or  trustee  is  liable 
for  the  wrongful  acts  of  a  co-executor  or  co-trustee,  to  which 
he  consented,  or  which  by  his  negligence  he  enabled  the  lat- 
ter to  commit,  and  which  he  failed  to  use  the  means  within 
his  power  to  prevent 

Id. — ^DuTY  OF  Bxecutobs  to  Account  —  Waste  Resulting  fbom 
Neglect — Joint  and  Sevebal  Liability. — It  is  the  duty  of 
executors  to  account  within  reasonable  or  statutory  time, 
and  a  neglect  to  account  which  results  In  waste  renders  the 
executors  Jointly  and  severally  liable,  the  same  as  in  case 
of  failure  to  collect  debts  before  the  statute  of  limitations 
has  run  against  them. 
I.XXXVII.  Cal.— 1 
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Id. — Executor  Leaving  State — In8()i.ven»;y  of  Co-executor — Final 
Account  ai-ter  Statutory  Ti.ie — Ljauility  foh  Misappropri- 
ation— An  executor  who  upon  departing  from  the  state  for 
an  Indefinite  period  left  the  money  and  business  of  the  estate 
In  the  care  of  h's  co  exe:!utor,  and  thereafter  took  no  part  in 
its  management,  but  joined  in  a  final  account  with  the  co- 
executor  long  after  the  time  allowed  by  statute  for  the  filing 
of  the  account,  is  liable,  upon  the  insolvency  of  the  co- 
executor,  for  the  funds  appropriated  by  him  to  his  own  use. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  settling  the  accounts 
of  executors. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cope,  Boyd  <&  Fifield,  for  Appellant. 

Selden  8.  &  George  T.  WriglU,  for  Respondents. 

Paterson,  J. — ^Edmond  Saul  and  the  appellant,  Wil- 
liam E.  Straut,  were  appointed  executors  of  the  will  of 
William  G.  Osbom,  and  entered  upon  the  discharge  of 
their  duties  October  28,  1867.  The  value  of  the  estate 
for  which  they  accounted  was  $32,667.20.  Claims  were 
presented,  amounting  in  all  to  only  $1,506.74.  Nearly 
all  of  the  heirs  and  devisees  were  non-residents,  and 
constituted  Hon.  Seth  M.  Eichmond,  of  New  York,  their 
attorney  in  fact,  with  authority  "to  collect,  receive,  sue 
for,  demand,  and  give  acquittances  for  all  legacies, 
moneys,  and  property  due  and  payable  from  the  execu- 
tors and  trustees  of  the  estate,  and  to  make  and  execute 
full  and  ample  receipts  therefor."  In  February,  1868, 
Mr.  Richmond  came  to  this  state,  and  it  was  determined 
by  the  executors,  with  his  concurrence,  to  sell  beach  and 
water  lot  No.  588.  Tt  was  sold  for  the  sum  of  twenty- 
three  thousand  five  hundred  dollars,  ten  thousand  dollars 
cash  and  the  remainder  on  mortgage.  The  mortgage 
was  assigned  to  Mr.  Richmond,  and  there  was  paid  to 
him  the  sum  of  fiftoon  hundred  dollars,  leaving  eight 
thousand  five  hundrod  dollars  of  the  purchase-money 
received  in  the  hands  of  the  executors.     Each  executor 
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deposited  one  half  of  that  Bum — $4,250 — ^to  his  credit 
in  the  Hibemia  Savings  Bank,  receiving  a  pass-book 
tiierefor.  Appellant,  having  been  called  East  on  busi- 
ness, delivered  his  pass-book,  containing  his  account  with 
the  Hibemia  bank,  to  his  co-executor,  and  transferred 
the  account  to  him.  Saul  drew  out  the  moneys  deposited 
in  Straut's  name  prior  to  September  1,  1868,  and  there- 
after had  the  deposit  entered  in  his  own  book.  Richmond 
was  aware  of  Straut's  intention  to  leave  the  money  and 
business  of  the  estate  in  the  care  of  Saul,  and  made  no 
objection  thereto.  No  account  was  filed  until  Septem- 
ber 3,  1872,  and  no  procedings  were  ever  taken  for  its 
settlement  by  the  executors.  No  other  account  or  exhibit 
was  filed  in  the  probate  or  superior  courts  until  1886, 
when  the  executors  were,  under  a  citation  directed  to 
them,  ordered  to  file  a  final  account  of  their  administra- 
tion. Straut  only  was  served,  Saul  being  absent  from 
the  state.  Appellant  filed  an  account  on  the  twenty- 
seventh  day  of  October,  1886,  showing  that  the  only 
moneys  of  the  estate  received  by  him  was  said  sum  of 
$4,250,  deposited  in  the  Hibemia  bank,  and  subsequently 
turned  over  to  his  co-executor,  and  the  further  sum  of 
$650,  received  by  appellant  in  March,  and  immediately 
remitted  to  the  attorney  for  the  heirs. 

From  the  time  of  the  issuance  of  letters  to  the  execu- 
tors until  the  sale  of  beach  lot  588,  appellant  had  taken 
no  active  part  in  the  management  of  the  estate, — ^had 
not  received  or  distributed  any  of  its  property.  All  col- 
lections made  subsequent  to  the  sale  of  that  lot  were 
made  by  Saul.  Straut  was  absent  from  the  state  from 
March  to  October,  1868.  During  all  that  time  Saul  was 
in  business  for  himself,  in  good  standing  and  credit  in 
the  community.  At  the  time  the  account  was  filed,  in 
1872,  appellant  knew  that  there  was  a  shortage  in  the 
account  of  his  co-executor,  and  contributed  about  $2,500 
to  make  it  up,  believing  himself  to  be  liable  for  one  half 
of  the  shortage.     When  the  account  of  1872  was  rendered, 
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there  was  in  Saul's  hands,  belonging  to  the  estate,  the 
sum  of  $3,714.43,  of  which  $3,066  was  collected  subse- 
quent to  January  1,  1869.  Appellant  took  no  part  in  the 
management  of  the  estate  after  his  return  from  the  East 
in  1868.  Saul  became  insolvent,  but  the  precise  time  of 
his  insolvency  is  not  shown  by  the  evidence.  Appellant 
states,  in  his  testimony,  that  he  does  not  know  what  was 
the  financial  condition  of  Saul  at  the  time  the  account  of 
1872  was  filed,  but  he  thinks  he  was  then  in  business 
for  himself;  that  Saul  left  this  state  about  seven  or 
eight  years  ago,  and  when  last  heard  from  was  living  in 
Mexico. 

The  court  below  held  that  the  appellant  was  indebted 
to  the  estate,  as  executor,  in  the  sum  of  $3,716.70,  less  the 
sum  of  $1,000,  allowed  him  as  commissions.  In  view  of 
the  fact  that  there  was  no  intentional  wrong  on  the  part 
of  Mr.  Straut,  the  court  did  not  allow  interest  on  the 
principal  sum  found  to  be  due  the  estate. 

An  executor  who  has  money  of  the  estate  in  his  hands, 
and  turns  it  over  to  his  co-executor,  or  who  actively  as- 
sists to  put  it  into  the  hands  of  his  co-executor,  is  gen- 
erally liable  for  any  misapplication  of  it  by  the  latter. 
There  are  exceptions  to  this  general  rule;  but  to  avoid 
liability  in  such  cases,  it  must  appear  that  good  reasons 
existed  for  turning  over  the  money  to  the  co-executor, 
and  that  in  allowing  him  to  keep,  control,  and  disburse 
it  he  acted  in  good  faith,  without  notice  of  any  purpose 
to  misapply  it,  and  with  reasonable  prudence  and  discre- 
tion. In  Estate  of  Sanderson,  74  Cal.  213,  the  court  said : 
"It  has  sometimes  been  broadly  stated  that  if  an  execu- 
tor turn  over  assets  which  he  has  received  to  his  co-ex- 
ecutor, he  becomes  responsible  for  the  due  application 
and  administration  of  those  assets  by  his  co-executor." 
There  are  cases  which  go  to  that  extent  (Crosse  v.  Smith, 
7  East,  246 ;  Douglass  v.  Satterlee,  11  Johns.  16 ;  Edmonds 
V.  Crenshaw,  14  Pet  166.)  But  this  is  not  a  universal 
rule;  there  may  be  circumstance*  which  would  render  it 
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not  only  appropriate,  but  necessary,  to  make  such  a 
transfer  of  the  assets  of  an  estate  by  an  executor  to  his 
co-executor  in  good  circumstances  and  credit:  such  as 
inability  to  act,  by  reason  of  sickness  or  imprisonment. 
{Sterrett's  Appeal,  2  Penr.  &  W.  419.)  The  liability  of 
the  executor  who  has  thus  intrusted  to  his  co-executor 
the  fund  for  which  he  was  himself  primarily  responsi- 
ble, depends  upon  the  circumstances  of  each  case;  good 
faith  alone  will  not  save  him  from  liability,  nor  will  bad 
faith  on  the  part  of  his  co-executor  subject  him  to  it 

If  good  reason  existed  for  turning  over  the  money  to 
his  co-executor,  and  if,  in  allowing  him  to  keep,  control, 
and  disburse  it,  he  acted  in  good  faith,  and  with  reason- 
able care  and  prudence,  so  tliat  it  cannot  be  said  those 
who  are  entitled  to  receive  it  have  lost  it  through  his 
fault  or  negligence,  he  will  not  be  held  responsible.  A 
wrongful  act  or  omitted  duty  lies  at  the  foundation  of  his 
liability.  He  has  the  right  to  assume,  in  all  cases,  that 
his  co-executor  is  an  honest  man.  The  testator  by  his 
appointment  recommended  him  as  such,  and  the  fact 
that  he  is  insolvent  should  create  no  suspicion  upon 
which  to  base  a  want  of  confidence.  An  honest  executor 
who  is  poor  is  as  worthy  of  confidence  and  trust  as  an 
honest  executor  who  is  rich.  (McKim  v.  Atdbach,  130 
Mass.  484;  39  Am.  Eep.  470;  Wilsons  Appeal,  116  Pa. 
St.  101 ;  Peter  v.  Beverly,  10  Pet.  534 ;  Ormiston  v.  Olcott, 
84  N.  Y.  346 ;  Longford  v.  Oascoyne,  11  Ves.  333.)  But 
where  the  estate  or  part  of  it  has  been  lost  through  the 
failure  of  the  executors  to  perform  some  duty  required 
of  them  by  the  trust,  such  as  to  collect  debts  before  the 
statute  of  limitations  has  barred  action  thereon,  to  pre- 
serve the  estate,  to  prevent  waste,  etc.,  they  are  liable, 
jointly  and  severally. 

In  Estate  of  Sanderson,  74  Cal.  213,  the  court  said: 
"The  obligations  of  co-executors  arise  from  their  con- 
tract)  and  are  several.  Although  one  may  in  some  cases 
make  himself  liable  by  placing  the  other  in  a  position  to 
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do  wrong,  or  by  aiding  him  in  his  acts  of  misfeasance, 
the  liability  is  still  the  several  liability  of  each.  And 
this  is  so  even  if  it  be  conceded  the  devisees  or  legatees 
may  under  some  circumstances  claim  both  to  be  liable. 
....  If  an  executor  stands  by  and  sees  a  breach  of 
trust  committed,  or  about  to  be  committed,  by  a  co-ex- 
ecutor, and  does  nothing  to  protect  the  estate,  or  to  call 
the  defaulting  executor  to  account,  he  is  liable.  .... 
When  an  executor  is  guilty  of  neglect  with  reference  to 
assets  in  the  possession  of  his  co-executor,  he  is  not  made 
liable  upon  the  theory  that  the  assets  are  in  the  posses- 
sion of  both, — ^which  in  fact  they  are  not, — but  upon  his 
neglect  in  delivering  them  to  his  co-executor  without  good 
cause,  or  in  not  seeing  to  it  that  they  were  taken  out  of 
the  possession  of  the  co-executor,  or  were  not  by  him  mis- 
applied or  lost." 

This  decision  is  in  line  with  current  authority,  and 
with  the  provisions  of  the  code.  Section  2239  of  the 
Civil  Code  provides  that  "a  trustee  is  responsible  for  the 
wrongful  acts  of  a  co-trustee  to  which  he  consented,  or 
which,  by  his  negligence,  he  enabled  the  latter  to  commit 
but  for  no  others."  (See  also  Story's  Eq.  PI.,  v%c  1284, 
note;  Croft  v.  WiUiams,  88  N.  T.  384;  Lincoln  y.  Wright 
4  Beav.  427;  Weigandfs  Appeal,  28  Pa.  St  471.) 

Applying  these  principles  to  the  case  at  bar,  we  fine 
no  way  to  escape  the  conclusion  that  appellant  was  prop 
erly  charged  with  the  balance  found  by  the  court  to  Ix 
due  from  the  executors  on  March  17,  1871,  less  commie 
sions. 

There  is  no  doubt  that  Mr.  Straut  acted  in  the  utmoff'. 
good  faith  in  all  matters  connected  with  the  estate,  an<l 
that  he  is  a  man  of  high  character  and  excellent  repute. 
There  has  been  no  intentional  neglect  of  duty,  and  it  is 
a  matter  of  regret  that  his  inadvertence,  over-confidence, 
and  good  nature  have  brought  upon  him  this  loss;  bul 
we  are  not  authorized  bv  the  hardship  of  this  particulai 
case  to  depart  from  well-settled  principles,  and  establisl 
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a  precedent  which  would  open  an  avenue  of  waste,  fraud, 
and  peculation  in  the  management  of  estates,  and  for 
which  the  guilly  parties  could  not  be  held  accountable. 

We  cannot  say  that  Mr.  Straut  was  wrong  or  negligent 
in  placing  the  money  in  the  hands  of  his  co-executor. 
He  was  about  to  leave  the  state  for  an  indefinite  period. 
The  journey  had  to  be  made  by  sea  and  land,  and  was  a 
perilous  one.  There  was  nothing  to  create  a  suspicion 
that  Saul  might  misapply  the  money  left  with  him. 
There  were  few  claims  against  the  estate,  which  was  one 
that  could  have  been  and  ought  to  have  been  speedily 
administered  and  distributed.  Nor  was  there  anything 
wrong  in  allowing  Saul  to  manage  the  estate.  Straut 
had  the  right  to  act  alone,  or  not  at  all,  as  he  chose.  He 
could  have  renounced  the  trust  entirely, — it  is  unfortu- 
nate for  him  that  he  did  not  do  so;  but  in  acting  with 
Saul  he  made  the  latter's  acts  his  own,  and  is  bound  by 
them.  The  delay  in  the  filing  of  accounts  and  settle- 
ment of  the  estate  was  a  direct  violation  of  a  statutory 
duty.  The  executors  were  required  to  file  an  exhibit, 
under  oath,  showing  the  amount  of  money  received  and 
expended  by  them,  the  amount  of  all  claims  presented, 
names  of  the  claimants,  and  all  other  matters  necessary 
to  show  the  condition  of  the  estate,  and  to  render  full 
account  within  thirty  days  after  the  expiration  of  the 
time  mentioned  in  the  notice  to  creditors.  Instead  of 
filing  an  account  showing  the  amount  of  money  received 
by  him,  and  what  had  become  of  it,  as  he  had  a  right  to 
do  to  protect  himself,  and  as  required  by  law,  Mr.  Straut 
chose  to  allow  four  years  to  elapse  without  any  showing 
by  himself  or  his  co-executor,  and  then  joined  in  an  ac- 
count with  his  co-executor,  which  he  adopted  as  his  own, 
and  prayed  for  its  settlement.  There  is  nothing  upon 
the  face  of  the  report  to  show  that  he  had  received  only 
the  amount  of  money  referred  to, — $4,250, — or  that  he 
liad  turned  it  over  to  his  co-executor.  If  the  facts  had 
l)een  made  to  appear  in  that  account,  the  devisees  would 
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have  had  something  to  put  them  upon  their  guard.  Ap- 
pellant's neglect  through  a  period  of  nearly  twenty  years 
to  report  to  the  court  his  own  transactions  with  respect 
to  the  property  of  the  estate  was  itself  negligence,  and, 
taken  in  connection  with  the  report  made  by  himself 
and  his  co-executor,  wherein  it  was  made  to  appear  that 
they  had  received  all  the  moneys  therein  accounted  for 
jointly,  is  sufficient,  we  think,  to  render  him  liable.  The 
court  below  evidently  believed  that  the  loss  would  not 
have  been  sustained  if  the  appellant  had  exercised  rea- 
sonable diligence  and  care  in  the  performance  of  his 
duty  as  executor,  and  for  that  reason  held  him  charge- 
able with  the  deficiency;  and  we  cannot  say  that  the 
court  erred.  In  Adair  v.  Brimmer,  74  N.  Y.  566,  the 
court  held  that  where  an  executor  through  his  negligence 
suffered  his  co-executor  to  receive  and  waste  the  estate, 
when  he  had  the  means  of  preventing  it  by  proper  care, 
he  was  liable  to  the  beneficiaries  for  the  waste.  In 
Thompson  v.  Finch,  22  Beav.  316,  an  executor  was  held 
liable  for  failure  to  see  that  money  was  properly  invested, 
although  he  had  been  informed  by  his  co-executor  that 
it  had  been  properly  invested.  The  executor  in  that  case 
allowed  a  period  of  ten  years  to  pass  without  ascertain- 
ing what  the  co-executor  had  done  with  the  funds,  and 
for  such  negligence  was  held  liable,  although  no  im- 
proper motive  was  attributed  to  him.  It  has  been  held 
in  a  great  many  cases  that  it  is  the  duty  of  executors 
fo  account  within  reasonable  or  statutory  time,  and  a 
neglect  to  account  which  results  in  waste  renders  the 
executor  liable,  the  same  as  in  case  of  failure  to  collect 
debts,  before  the  statute  of  limitations  has  mn  against 
them.  {Styles  v.  Guy,  1  Macn.  &  G.  434 ;  SotUherland  v. 
Brush,  7  Johns.  Ch.  17.)  By  joining  his  co-executor  h\ 
the  account  of  1872,  appellant  admitted  the  joint  liabilitv 
of  the  executors  for  the  balance  then  in  their  hands.  If 
the  account  had  been  settled  by  the  court  as  prayed  f()r 
by  them  therein,  the  order  of  the  court  would  have  been 
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an  adjudication  of  their  joint  liability.  (DiLCommmi's 
Appeal,  17  Pa.  St  268;  Eaage's  Appeal,  17  Pa.  St  190; 
Eengst's  Appeal,  24  Pa.  St  420.) 

The  fact  that  the  money  and  the  sole  management  of 
the  estate  were  given  into  the  hands  of  Saul  with  the 
concurrence  of  Mr.  Richmond  is  immaterial  {Edmonds 
V.  Crenshaw,  14  Pet  166.)  Mr.  Richmond's  power  of 
attorney  authorized  him  only  to  collect  moneys  due  non- 
resident beneficiaries,  and  gave  him  no  authority  to  direct 
the  management  of  the  estate,  or  to  waive  any  of  the 
rights  of  those  whom  he  represented. 

The  court  found  that  the  sum  of  $3,060  of  the  balance 
due  from  the  executors  was  collected  by  Saul  subsequent 
to  January  1,  1869.  From  this  finding  it  is  apparent 
that  only  $654.43  could  have  been  money  which  appellant 
turned  over  to  Saul,  and  as  he  is  entitled  to  a  credit  of 
$1,000  commissions,  as  executor,  he  claims  that  the  judg- 
ment should  have  been  in  his  favor. 

It  is  true,  said  amount  of  $3,060  of  the  money  turned 
over  by  him  to  Saul  was  actually  and  regularly  disbursed 
by  the  latter  in  payment  of  claims  and  legacies,  and  if 
appellant  had  reported  correctly  and  within  reasonable 
time  his  transactions,  so  as  to  show  the  court  and  bene- 
ficiaries the  limit  of  his  responsibility,  he  would  have 
been  protected.  Instead  of  doing  this,  however,  under 
a  mistaken  idea  as  to  his  liability,  and  through  fear 
"that  if  the  matter  were  exposed  in  the  courts  it  might 
seriously  affect  his  credit  and  the  credit  of  his  firm,"  he 
failed  to  disclose  the  fact  that  *Tie,  Saul,  was  not  doing 
right,"  and  that  "there  was  a  shortage,"  borrowed 
$2,250,  which  was  one  half  of  the  amount  then  due  the 
legatees,  and  sent  it  to  Mr.  Richmond  in  satisfaction,  as 
he  believed,  of  all  claims  against  him  on  account  of 
the  default  of  his  co-oxecutor.  Subsequently,  Saul  pre- 
pared an  account  sli-win^  a  balance  due  to  the  estate  of 
$3,622.79.  Appellant  examimd  the  account,  and  it  was 
si^ed  and  filed  as  the  joint  account  of  the  two  execu- 
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ton.  Upon  its  face  it  appeared  that  the  executors  had 
acted  jointly  in  the  receipt  and  disbursement  of  all 
the  property  of  the  estate,  and  retained  a  balance  of 
$3,622.79,  including  commissions.  Here  is  where  ap- 
pellant made  his  greatest  mistaka  The  law  required 
prompt  reports  from  both.  Instead  of  reporting  his 
own  transaction,  and  permitting  or  requiring  his  co-ex- 
ecutor to  do  likewise,  which  would  have  put  all  concerned 
upon  notice  of  the  several  liabilities  of  each  executor,  he 
joined  in  an  account  which  represented  him  to  be 
jointly  responsible  with  Saul,  although  he  knew  that 
Saul  "was  not  doing  right,"  and  allowed  it  to  slumber 
on  the  records  for  over  sixteen  years,  without  any  effort 
to  correct  it  or  have  it  settled.  In  the  mean  time  his  co- 
executor  became  insolvent,  and  left  the  country,  and  is 
now,  together  with  his  property,  if  he  has  any,  beyond 
rhis  jurisdiction.  When  appellant  discovered  that  there 
was  a  shortage,  that  his  oo-executor  was  not  doing  right, 
and  was  in  failing  circumstances,  it  was  his  duty  to 
the  beneficiaries  and  to  himself  to  report  the  facts  to 
the  court,  and  procure  a  settlement  of  the  account;  this 
would  have  determined  the  liability  of  each,  and  put  all 
concerned  upon  their  guard.  The  exact  time  when  Saul 
became  insolvent  is  not  shown,  but  appellant  testified  that 
he  was  in  business  some  time  after  the  account  was  filed, 
but  that  ^^is  reputation  was  not  as  good  after  that  time 
as  it  was  before." 

It  is  an  unfortunate  case ;  but  upon  all  the  authorities, 
and  upon  principle,  we  must  hold  the  executor  responsi- 
ble when  it  is  so  apparent  that  only  his  own  n^ligence 
and  mistaken  idea  as  to  his  liability  have  occasioned  tlie 
loss.  It  would  never  do  to  permit  an  executor  to  appear 
to  be  acting  and  sharing  in  the  responsibility  with  his 
co-executor,  join  in  reports  of  what  they  have  done  jointly, 
and,  many  years  afterwards,  when  the  co-executor  is  bank- 
rupt^ and  out  of  the  jurisdiction  of  the  court,  allow  him 
to  contradict  the  reports  rendered,  and  avoid  responsi- 
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bility  by  showing  that  as  a  matter  of  fact  he  has  done 
none,  or  only  a  part,  of  the  things  reported.  There  is  but 
cwie  safe  course  for  one  named  as  executor  to  pursue; 
either  renounce  the  nomination  and  refuse  to  qualify,  or 
make  prompt  and  correct  reports  and  accounts  of  his 
transactions  as  executor,  and  have  them  settled. 
The  order  is  affirmed. 

Fox,  J.,  McFabland,  J.,  Works,  J.,  Shabpstxht,  J. 
and  Beattt,  C.  J.,  concurred. 


[No.  12900.    Department  Two. — ^December  11,  1890.1 

R.  A.  ROBINSON,  Appellant,  v.  J.  C.  MERRILT. 
ET  AL.,  Respondents. 

STBier   AsSmSMClfT— FOBBCLOSURB   OF   Linr**-NBOBSSA»T   Pabties. 

— In  an  action  to  foreclose  a  street  assessment  upon  a  spe- 
cific tract  of  land  fn  the  city  and  county  of  San  Francisco, 
under  the  act  of  1871*72,  all  of  the  owners  of  the  property 
assessed  must  be  made  parties  defendant,  and  the  Hen  cannot 
be  enforced  against  any  of  the  owners.  In  the  absence  of 
another  owner  who  Is  not  joined  as  a  defendant. 

Id. — ^BUBDEN   OF  PbOOF — FLKADIKG — ISSUB  AS  TO  OWXBBSUIP — ^NbW 

MArncB. — ^The  burden  of  proof  that  the  defendants  sued  In 
such  action  are  the  owners  of  the  land  Is  upon  the  plalntlJT. 
where  such  ownership  Is  denied  by  the  defendants;  and  an 
answer  alleging  that  another  person,  not  sued,  owns  an  un- 
divided Interest  In  the  land  Is  in  legal  effect  merely  a  den  la: 
of  the  averment  of  the  complaint  as  to  ownership  by  the 
defendants,  and  is  not  an  averment  of  new  matter  casting 
the  burden  of  proof  upon  the  defendants. 

Appeal  from  an  order  of  the  Superior  Court  of  the  citv 
and  county  of  San  Francisco  denying  a  new  trial 

The  facts  are  stated  in  the  opinion. 

J.  M.  Wood,  and  J.  G.  Bates,  for  Appellant 

George  B.  Merrill,  for  Respondents. 

Beloheb,  0.  C. — This  action  was  brought  to  foreclose 
a  street-asy'essment  lien  upon  a  lot  of  land  in  the  city  and 
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county  of  San  Francisco,  The  original  complaint  was 
filed  in  November,  1877,  and  an  amended  complaint  in 
March,  1887.  The  court  below  gave  judgment  for  the 
defendants,  and  the  plaintiff  appeals  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  complaint  alleged,  among  other  things,  that  the 
defendants  were  the  owners  of  the  property  assessed. 
The  answer  denied  this  averment,  and  alleged  that  "at 
all  the  times  and  dates  of  the  proceedings  set  forth  in 
the  complaint)  and  particularly  on  the  twenty-first  day 
of  May,  1877,  the  defendant  J.  C.  Merrill  and  one  Moses 
Ellis,  who  is  not  made  a  party  defendant  in  this  action, 
were  the  owners  in  common  each  of  one  half  part  undi- 
vided of  the  land  mentioned  in  said  complaint." 

At  the  trial,  the  plaintiff  offered  and  read  in  evidence 
the  original  contract,  assessment,  diagram,  and  warrant, 
and  affidavit  of  demand  thereto  annexed,  together  with 
the  indorsements  thereon,  showing  the  due  recording  of 
all  the  papers,  and  also  a  deed  of  J.  C.  Merrill,  by  the 
sheriff  of  San  Francisco,  conveying  all  the  undivided  one 
half  part  of  the  land  in  question  to  his  co-defendant,  the 
Hibemia  Savings  and  Loan  Society,  on  the  ninth  day  of 
July,  1881,  which  was  recorded  on  the  eleventh  day  oi 
the  same  month.  The  plaintiff  then  rested  his  case,  and 
the  defendants  offered  no  evidence. 

The  court  found  that  all  the  allegations  of  the  com- 
plaint were  true,  except  as  to  the  ownership  of  the  land, 
and  as  to  that,  "that  the  defendants  were  not  the  own- 
ers of  said  land  on  the  twenty-first  day  of  May,  1877, 
as  alleged  in  said  amended  complaint,  or  at  any  other 
time,"  and  as  a  conclusion  of  law,  that  the  plaintiff 
was  not  entitled  to  a  judgment  and  decree  in  his  favor, 
but  that  defendants  were  entitled  to  judgment  for  their 
costs. 

To  maintain  his  action,  it  was  necessary  that  the 
plaintiff  make  all  the  owners  of  the  property  assessed 
parties  defendant     (Hcmcoclc  v.  Bovmum^  49  Oal.  413; 
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Clark  V,  Porter,  63  CaL  409 ;  Diggins  v.  Reay,  64  Cal. 
525 ;  Homey  v.  Appelgate,  67  CaL  206.) 

Whether  the  defendants  were  such  owners  or  not 
was  an  issue  distinctly  raised  by  the  answer,  and  the 
only  question  is,  On  which  side  was  the  burden  of  proof 
upon  this  issue?  Counsel  for  appellant  contend  that 
the  burden  was  on  the  defendants  to  show  that  they 
were  not  the  owners  of  the  property,  but  that  Merrill 
and  Ellis  were,  as  alleged  in  the  answer.  In  support  of 
their  contention,  counsel  cite  section  13  of  the  act,  un- 
der which  the  proceedings  were  taken  (Stats.  1871-72, 
p.  816),  declaring  what  shall  constitute  a  suiHcient  com- 
plaint, and  section  17,  declaring  who  are  to  be  regarded 
and  treated  as  owners,  and  also  the  case  of  Whiting  v. 
Tovmsend,  67  Cal.  515. 

The  portions  of  the  section  cited  read  as  follows : — 

Sec.  13.  "In  bringing  an  action  to  recover  street 
assessments,  the  complaint  need  not  show  any  of  tlie 
proceedings  prior  to  the  issuance  of  the  assessment,  dia- 
gram, and  certificate;  but  it  shall  be  held  legally  suffi- 
cient if  it  shows  the  title  of  the  court  in  which  the  action 
is  brought  by  the  parties  plaintiff  and  defendant,  the  date 
of  the  issuance  of  the  assessment,  the  date  of  the  record- 
ing thereof,  the  book  and  page  where  recorded,  a  general 
statement  of  the  work  done,  a  description  of  the  lot  or 
lots  sought  to  be  charged  with  the  assessments,  the  amount 
assessed  thereon,  that  the  same  remains  unpaid,  and  the 
proper  prayer  for  relief.*' 

Sec  17.  "The  person  owning  the  fee,  or  the  person 
in  the  possession  of  lands,  lots,  or  portions  of  lots,  or 
buildings,  under  claim  of  o^vnership,  or  exercising  acts 
of  ownership  over  the  same  for  himself,  or  as  the  admin- 
istrator or  guardian  of  the  owner,  or  the  person  in  whom, 
on  the  day  the  action  is  commenced,  appears  the  legal  title 
to  the  land,  by  deeds  recorded  in  the  recorder's  office  in 
the  city  and  county  of  San  Francisco,  shall  be  regarded, 
treated,  and  deemed  to  be  the  ovmer  (for  the  purposes  of 
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this  law),  according  to  the  intent  and  meaning  of  that 
word  as  used  in  this  act." 

In  Whiting  v.  Townsend,  67  CaL  615,  it  was  held  that 
the  complaint  was  sufficient  under  section  13  of  the 
statate,  but  there  was  no  suggestion  or  intimation  that 
all  of  the  owners  need  not  be  joined  as  defendants; 
on  the  contrary,  the  courts  on  page  619,  said:  ^'The 
finding  of  the  court  below  was,  that  the  defendants  were 
the  owners  in  fee  of  the  land  at  the  time  the  assessment 
was  made,  and  at  the  date  of  the  commencement  of  the 
action*     This  is  a  sufficient  finding  upon  the  question 

of  ownership The  whole  lot  was  liable  for  the 

eniire  assessment,  and  no  particular  part  of  it  was  liable 
for  any  particular  portion  of  the  assessment  The  stat- 
ute requires  that  the  owners  of  the  land,  lot,  or  portion 
of  lot,  assessed,  shall  be  sued,"  etc 

In  the  section  and  case  above  cited  we  see  nothing 
to  sustain  the  theory  of  appellant  His  complaint  im- 
doubtedly  complied  with  the  provisions  quoted  from 
section  13,  but  it  does  not  follow  because  this  is  so  that 
the  necessary  parties  were  made  defendants.  In  a  case 
of  this  kind  the  owners  of  the  property  assessed,  or  their 
representatives,  on  the  day  when  the  action  is  com- 
menced, must  be  sued,  or  the  action  must  fail.  Whether 
the  defendants  were  such  owners  or  not  was  therefore 
an  issuable  fact,  and  the  burden  of  establishing,  by  com- 
petent proofs,  the  affirmative  of  the  issue  was  clearly 
cast  upon  the  plaintiff.  He  offered  no  evidence  upon 
the  subject,  and  his  theory  seems  to  have  been  that  the 
averment  in  the  answer  that  Merrill  and  Ellis  were  the 
owners  was  new  matter,  which  relieved  him  of  the  bur- 
den and  cast  it  upon  the  defendants.  This  theory,  how- 
ever, is  untenable.  The  averment  referred  to  was  not 
new  matter,  but  was  in  legal  effect  merely  a  denial  of  the 
averment  of  the  complaint  as  to  ownership.  (Ooddaard  v. 
Fidton,  21  Cal.  436.) 

The  appellant  also  says  in  his  brief:  ^^The  Hibemia 
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Savings  and  Loan  Society  was  the  owner  of  one  half,  and 
whj  not  be  compelled  to  pay  a  half  at  any  rate?''  A 
full  answer  to  this  query  is  found  in  the  cases  above 
cited.  In  Clark  v.  Porter,  68  CaL  409,  and  Diggvns 
V.  Reay,  64  CaL  626,  it  was  distinctly  held  that  in  such 
a  case  as  this,  the  statute  gives  no  authority  for  a  decree 
enforcing  the  lien,  in  the  absence  of  any  of  the  parties 
interested. 
We  advise  that  the  order  appealed  from  be  affirmed, 

Haywb,  C,  and  Foote,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  aiErmed. 


[No.  12547.    In  Bank.— December  11, 1890.] 

ERNST  LEHMANN,  Respondent,  v.  R  SCHMIDT, 
Appellant.  * 

ABSuMPsrr— CoNVERSToif  OF  PERSONAL  Proitcrtt— Waiybr  OP  Toirr. 
— ^Wlien  one  person  converts  to  his  own  nse  the  personal 
property  of  another,  the  latter  may  waive  the  tort,  and  sue 
In  a99ump9it  for  the  value  thereof. 

Id. — ^Waiver  of  Lien — Conversion  by  Bailee. — If  a  hallee  refuses, 
npon  demand,  to  deliver  the  property  to  the  hailor,  without 
settlnp?  up  any  lien  thereon,  he  waives  his  right  to  claim  a 
lien  after  suit  brought  to  recover  the  value  of  the  property. 

Id. — Contract  for  Sale  of  Wine — Conversion  by  Factor — Repu- 
diation OF  Contract. — ^A  factor  who  receives  wine  under  an 
aereement  to  sell  it  for  the  owner,  and  when  demand  was 
made  upon  him  fails  to  assert  a  Hen  thereon,  and  refuses 
to  have  anything  further  to  do  with  the  contract,  or  the  sale 
of  the  wine,  or  to  deliver  or  account  for  it,  stating  that  it 
w<i<i  flo  mixed  up  with  his  own  wine  that  he  could  not  make 
a  statement  of  it.  Is  guilty  of  a  conversion  of  the  wine,  and 
cannot,  after  suit  brought  for  Its  value,  set  up  a  lien  for 
advances  and  expenses,  as  such  Hen,  if  any  he  had,  was 
waived  by  his  action. 

In.— Contract  for  Net  Price — ^Loss  Assumed  by  Factor. — ^Where 
It  was  stipulated  In  the  agreement  that  the  owner  of  the 
wine  was  to  receive  a  certain  pr*ce  per  gallon,  net.  for  the 
wine,  and  the  factor  agreed  to  bear  the  expense  of  shipping 
and  curing,  the  factor  is  not  entitled  to  any  allowance  for 
sediment,  or  for  the  money  expended  for  freight,  labor,  and 
materials.    ' 
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Id. — ^Evidence  —  Value  —  Stipulated  Pkice. — ^Evidence  that  the 
wine  would  have  sold  for  more  than  the  price  stipulated  in 
the  contract,  if  it  had  been  sold  at  once,  taken  in  connection 
with  the  price  stipulated  in  the  agreement  of  sale,  is  suffi- 
cient to  justify  a  finding  that  the  wine  was  worth  the  stipu- 
lated price  at  the  time  of  its  conversion. 

Id. — ^Assignment — Action  by  Assignee. — An  assignee  of  all  of  the 
bailor's  interest  in  the  wine  converted  by  the  factor  may 
maintain  an  action  for  its  value,  although  the  wine  converted 
was  only  a  portion  of  that  consigned. 

Id. — Splitting  of  Cause  of  Action. — The  rule  against  the  split- 
ting up  of  a  cause  of  action  la  inapplicable  to  such  a  case. 

Id. — ^Amount  of  Recovery — Deductions — Advances  by  Factob — 
Allowance  for  Casks  Ordered. — In  determining  the  amount 
of  recovery  from  a  factor  for  the  value  of  wines  converted 
by  him,  there  should  be  deducted  from  the  stipulated  price 
of  the  wines  not  only  the  amount  of  cash  advanced  to  the 
bailor  by  the  factor,  but  also  the  value  of  casks  and  drayage 
ordered  from  him  by  the  bailor,  the  amount  of  which  was 
charged  as  an  advance  under  the  contract 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  coimty  of  San  Francisco.       : 

The  action  was  brought  by  the  plaintiff,  as  the  assignee 
of  E.  B.  Smith,  in  the  form  of  a  complaint  in  assumpsil 
for  goods,  wares,  and  merchandise  sold  and  delivered  to 
defendant  at  his  request,  viz. :  Nine  thousand  gallons  of 
wine,  at  twenty  cents  a  gallon,  amounting  in  the  aggre- 
gate to  the  sum  of  eighteen  hundred  dollars.  The  defend- 
ant denied  all  of  the  allegations  of  the  complaint,  and 
set  up  the  following  special  contract : — 

"Office  of  R.  Schmidt,  California  Wine  Growers'  Agent,  304 
Battery  Street. — Main  Street,  Helena,  CaliforiMa. 

"San  Fbancisco,  March  3,  1886. 

"Agreement  made  between  E.  B.  Smith,  of  Martinez, 
and  R.  Schmidt,  of  San  Francisco,  as  following :  — 

"1.  The  said  E.  B.  Smith,  having  at  his  cellars 
of  Cordelia  about  fifty  thousand  gallons  Malvasia  and 
Mission,  thirty  thousand  gallons  Zinfandel,  and  twenty- 
two  thousand  gallons  Malvasia,  agrees  to  sell  his  wines 
through  the  agency  of  the  said  B.  Schmidt  at  the  standard 
price  of  20  cents  (twenty  cents)  per  gallon,  net. 

"2.     The  said  R.    Schmidt   agrees   to   prepare   thes^ 
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wines  into  a  marketable  condition  at  the  rate  of  1  cent 
(one  cent)  per  gallon,  and  to  outlay  freight  on  these 
winee  to  this  city,  amounting  about  to  1  cent  (one  cent) 
per  gallon. 

"It  is  further  agreed  between  the  parties  hereto  that 
all  the  profits  arising  out  of  the  sale  of  these  wines  over 
and  above  the  standard  price  of  twenty  cents  per  gal- 
lon,  and  the  additional  expenses,  about  two  cents  per 
gallon,  shall  be  divided  in  equal  shares  between  the  par- 
ties hereto,  and  the  said  R.  Schmidt  agrees  to  furnish  the 
necessary  advances  of  money  in  case  Mr.  E.  B.  Smith  is 
in  want  of  any,  the  latter  giving  the  proper  time  of  notifi- 
cation to  procure  the  money;  no  commissions  to  be  de- 
ducted, as  the  one  half  of  the  profit  is  considered  equiva- 
lent for  all  charges  and  commissions. 

"E.  B.  Smith. 
'"R.  Schmidt." 

The  defendant  pleaded  that  he  had  made  advances  to 
E.  B.  Smith,  and  incurred  liabilities  for  his  use  and 
benefit  in  caring  for  said  wines,  and  preparing  the  same 
for  market,  and  for  freight  and  storage,  amounting  in 
the  aggregate  to  $1,478.67,  and  had  received  from  the  sale 
of  wines  at  his  request  the  sum  of  $1,124.16,  and  no  more ; 
and  alleged  that  plaintiff  sold  all  but  nine  thousand  gal- 
lons of  said  wines  contracted  for,  through  another  agency, 
without  defendant's  consent,  whereby  defendant  was  dam- 
aged in  the  sum  of  $1,860,  in  the  loss  of  profits  which 
would  have  accrued  had  defendant  not  been  deprived  of 
the  opportunity  of  selling  all  the  wines  contracted  for. 

The  court  found  that  the  contract  pleaded  by  the  de- 
fendant was  entered  into,  and  that  7,981  gallons  of  wine 
were  delivered  in  March  and  May,  1886,  pursuant  to  the 
agreement,  which  were  of  the  value  of  twenty  cents  per 
gallon,  amounting  to  $1,596.20;  that  defendant  advanced 
for  and  on  account  of  said  wines  the  sum  of  $678.50  in 
cash,  and  no  more ;  that  on  the  seventeenth  day  of  June, 
1886,  the  defendant  refused  to  proceed  further  under  the 
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contract,  and  notified  E.  B.  Smith  of  his  refusal,  and  re- 
fused upon  demand  to  account  for  any  wine  sold  by  him, 
or  to  return  the  wines,  but  converted  the  whole  of  said 
7,081  gallons  of  wine  to  his  own  use  and  benefit,  and  that 
sales  were  subsequently  made  by  the  plaintiff,  througL 
another  agency,  with  the  knowledge  and  consent  of  the 
defendant  Further  facts  are  stated  in  the  opinion  of 
the  court 

Chapman  dc  Slack,  for  Appellant 

An  allegation  of  a  cause  of  action  for  goods  sold  and 
delivered  is  not  supported  by  proof  that  the  goods  were 
consigned  to  be  sold  on  commission.  {Evans  v.  Bailey. 
66  Cal.  112.)  If  the  contract  of  March  3d  constituted 
Smith  and  the  defendant  partners  with  respect  to  this 
wine,  the  present  suit  fails.  (Morganstem  v.  Thrift,  60 
Cal.  578.)  Allegations  and  proofs  must  correspond,  and 
unless  the  facts  found  are  within  the  issues,  the  judgment 
cannot  be  sustained.  (Murdoch  v.  Clarke,  69  Cal.  683 : 
Oilman  v.  Bootz,  63  Cal.  120;  Tomlinson  v,  Monroe,  41 
Cal  94;  Stovi  v.  Coffi^i,  28  Cal.  65 ;  Rowan  v.  Bowles,  21 
ni.  17.)  The  plaintiff  must  recover,  if  at  all,  upon  the 
cause  of  action  as  set  out  in  his  complaint,  and  not  upon 
some  other  which  may  be  developed  by  the  proofs. 
{Burke  v.  Levy,  68  Cal.  32 ;  Mondran  v.  Ooux,  51  Cal. 
151.)  And  when  a  party  proves  a  contract  essentially  dif- 
ferent from  the  one  declared  on,  the  defendant  is  entitled 
to  a  nonsuit  {Johnson  v.  Moss,  45  Cal.  517 ;  Civ.  Code, 
sec.  3336.)  The  plaintiff  could  not  take  a  valid  assign- 
ment of  part  of  wine  agreed  to  be  sold  under  the  express 
contract  between  K  B.  Smith  and  the  defendant.  (Thonms 
V.  Bock  Island  0.  d  8.  M.  Co.,  54  Cal.  578 ;  Zirker  v. 
Hughes  etc.,  77  Cal.  235.)  The  defendant  had  a  right  to 
retain  possession  of  the  wine  until  reimbursed  for  ad- 
vances, expenditures,  etc.  (Civ.  Code,  sees.  3051-3053.) 
There  was  no  evidence  of  the  market  value  of  the  wine 
at  the  time  of  conversion.    (Civ.  Code,  sec.  3336.)    There 
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being  no  claim  of  title  to  the  property  in  def  endant,  the 
refusal  to  deliver  was  no  waiver  of  the  lien*  {FtUcifer  v. 
Page,  32  Me.  404;  64  Am.  Dea  682-597.) 

A.  Heyneman,  for  Bespondent 

Where  personal  property  is  tortiously  taken,  the  party 
aggrieved  may  waive  the  tort,  and  sue  in  assumpsit  for 
the  value  of  the  property,  and  under  this  theory  the  ac- 
tion was  brought,  and  the  contract  admitted  in  evidence. 
(PraU  V.  Clark,  12  CaL  89 ;  Roberts  v.  Evans,  48  CaL  880 ; 
Berley  v.  Taylor,  5  Hill,  677;  Greenl.  Ev.,  sec  108; 
Young  v.  Marshall,  8  Bing.  43.)  An  unwarrantable  dis- 
posal of  goods  by  an  agent  contrary  to  the  instructions 
of  the  principal  is  a  conversion  of  them  by  the  agent. 
(Dunlap's  Paley  on  Agency,  sec  79,  80.)  A  factor  or 
agent  is  in  duty  bound  to  keep  the  goods  of  the  princi- 
pal unmixed  with  his  own,  and  to  render  a  true  account. 
(Clarke  v.  Tipping,  9  Beav.  284.)  The  commingling  of 
the  wine  by  Schmidt  with  his  own,  in  connection  with 
the  evidence  as  to  his  refusal  to  give  any  account  thereof, 
proves  a  conversion.  (Pulcifer  v.  Page,  32  Me.  404 ;  64 
Am.  Dec.  682,  691.)  A  confusion  of  goods  is  such 
a  mixture  of  goods  of  two  or  more  persons  diat 
they  cannot  be  distinguished.  (2  Kent's  Com.  364;  2 
Schouler  on  Personal  Property,  42.)  The  party  whose 
fault  or  neglect  causes  the  mixture  must  bear  the  whole 
loss.  (BoUnson  v.  Holt,  39  N.  H.  657 ;  76  Am.  Dec.  233 ; 
The  Idaho,  93  TJ.  S.  676;  Alley  v.  Adams,  44  Ala.  609; 
Root  V.  BormemA,  22  Wis.  639.)  If  damages  are  given  to 
the  innocent  party,  they  will  be  the  utmost  value  of  his 
property.  (Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62 ;  Bracken- 
ridge  V.  Holland,  2  Blackf.  377;  Lord  Rokeby  v.  EUiot 
Lw  R  13  Ch.  D.  277.)  There  was  no  lien,  because  no  debt 
was  due  under  the  terms  of  the  contract  (Civ.  Code,  sees. 
30, 63 ;  2  Kent's  Com.  635 ;  Com.  Nai.  Bank  v.  Heilbronner, 
108  K  T.  439 ;  Ract  v.  DuviardrDim^,  21  K  Y.  St  R  739 ; 
Barry  v.  Longmore,  12  Ad.  &  R  639.)     There  could  have 
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been  no  lien  for  the  amount  of  advances  found  by  the 
court,  because  the  answer  admits  receipt  of  a  greater 
sum  from  the  sales  of  wines  before  the  allied  conver- 
sion. If  any  lien  existed,  it  was  waived  by  repudiation 
of  the  contract,  and  refusal  to  redeliver  or  account  for 
the  wines,  without  the  assertion  of  a  lien ;  and  no  lien  can 
be  asserted  after  suit  brought.  (McPherson  v.  Neuffer, 
11  Rich.  267 ;  Holbrook  v.  Wight,  24  Wenw.  178 ;  35  Am. 
Dec.  607;  Dows  v.  Morewood,  10  Barb.  183;  Everett  v. 
Saltus,  16  Wend.  478 ;  Saltm  v.  Everett,  20  Wend.  268 ; 
2Etn(i  Ins.  Co.  v.  Shryer,  85  Ind.  363,  366,  367;  1  Addi- 
son on  Contracts,  421;  Overton  on  Liens,  142;  Edwards 
on  Bailments,  sec.  448;  Boardman  v.  Sill,  1  Camp.  410, 
find  note;  Dirks  v.  Richards,  5  Scott  N.  R.  534;  Rogers 
v.  Weir,  34  N.  Y.  463,  471 ;  Judah  v.  Kemp,  2  Johns. 
Cas.  411 ;  Leigh  v.  Mobile  etc.  R.  R.  Co.,  58  Ala.  166 ; 
Picquet  v.  McKay,  2  Blackf .  465 ;  Bean  v.  Bolton,  3  Phila. 
87;  Scarf e  v.  Morgan,  4  Mees.  &  W.  270.)  As  to  waiver 
of  lien  in  case  contract  is  abandoned,  see  Fitzell  v.  Leaky, 
72  Cal.  477 ;  Sparks  v.  Eess,  15  Cal.  186 ;  Blythe  v.  Povlt- 
ney,  31  Cal.  238. 

Pateeson,  J. — Tlie  authorities  are  clear  upon  the 
proposition  that  when  one  person  converts  to  his  own 
use  the  personal  property  of  another,  the  latter  may  waive 
the  tort,  and  sue  in  assumpsit  for  the  value  thereof. 
{PraJtt  V.  Clark,  12  Cal.  89 ;  Roberts  v.  Evans,  43  Cal.  380 ; 
Berly  v.  Taylor,  5  Hill,  677;  2  Greenl.  Ev.,  sec  108.) 
But  it  is  contended  by  appellant  that  the  defendant  had 
a  lien  on  the  wine  for  money  paid  out  and  advanced, 
and  that  his  refusal  to  comply  with  the  plaintiffs  de- 
mand did  not  constitute  a  conversion.  The  court  found, 
however,  that  the  defendant  advanced  on  account  of  said 
wines,  under  the  agreement,  the  sum  of  $678.60,  and  no 
more,  and  that  he  incurred  no  other  liabilities  on  ac- 
count of  the  wine  under  the  agreement;  and  the  answer 
of  the  defendant  admits  that  he  had  received,  "as  the 
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proceeds  of  the  sale  of  a  portion  of  said  wines  mentioned 
in  plaintiff's  complaint,"  the  sum  of  $1^124.16.  Thus 
it  appears,  from  the  findings,  evidence,  and  admissions 
of  defendant,  that  he  had  received  more  than  he  had 
advanced  and  expended.  But  if  this  were  not  so,  the 
defendant  waived  his  lien,  if  any  he  had,  for  moneys 
advanced  or  expenses  incurred  on  account  of  the  wine, 
by  repudiating  the  contract,  refusing  to  deliver  the  wine, 
and  by  declining  to  account  to  Smith  for  the  amount 
received  or  expended.  It  has  been  held  in  England  that 
a  person  having  a  lien  on  goods  does  not  waive  it  by  the 
mere  fact  of  his  omission  to  state  that  he  claims  them 
in  that  right  when  they  are  demanded ;  but  if  a  different 
ground  of  retention  than  that  of  the  lien  be  assumed, 
the  lien  ceases  to  exist  In  this  country  the  weight  of 
authority  seems  to  support  the  contention  that  if  the 
bailee  refuse,  upon  demand,  to  deliver  the  property  with- 
out setting  up  any  lien  thereon,  he  waives  his  right  to 
claim  a  Hen  after  suit  brought  (Hanna  v.  Phelps,  7 
Ind.  24;  Everett  v.  Saultz,  15  Wend.  478.)  In  the  case 
at  bar,  it  is  true,  the  defendant  was  not  merely  a  bailee 
for  service;  he  was  also  a  factor  to  sell;  but  he  not  only 
failed  to  assert  a  lien  on  the  wine  for  advances  and  ex- 
penses at  the  time  a  demand  was  made  upon  him,  but 
he  notified  Smith  "that  he  would  not  have  anything 
more  to  do  with  the  contract,"  refused  to  go  on  with  the 
sale  of  the  wine  or  have  anything  further  to  do  with  it, 
and  refused  to  deliver  possession  of  the  wine  or  make 
any  accounting  in  relation  thereto.  He  stated  to  one  of 
the  witnesses  that  he  could  not  tell  anything  about  the 
wine,  as  "it  was  so  mixed  up  with  his  own  wine  that  he 
could  not  make  a  statement  of  it"  Upon  this  evidence 
the  court  was  justified  in  finding  that  there  was  a  con- 
version of  the  property,  and  that  defendant  waived  his 
lien,  if  any  he  had.  (Civ.  Code,  sec.  29;  McPherson  v. 
Neuffer,  11  Rich.  267;  Ramsby  v.  Beezley,  11  Or,  49; 
Oyerton  on  Jjiejx^  ew  115,  p.  142.) 
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We  do  not  think  that  the  defendant  is  entitled  to  an; 
allowance  for  the  230  gallons  of  sediment^  or  for  the 
money  expended  for  freight,  labor,  and  materials.  He 
knew  when  he  took  the  wine  that  there  would  be  some 
sediment  and  waste  in  curing  it,  and  it  was  stipulated  in 
the  agreement  that  plaintiff  was  to  receive  twenty  cents 
per  gallon,  net  He  agreed  to  furnish  the  necessary  labor 
and  outlay  for  freight,  labor,  etc,  in  shipping  and  cuiv 
ing  the  wine.  It  is  admitted  that  he  received  the  7,981 
gidlons  of  wine  with  which  the  court  charged  him,  and 
having  converted  it  all  to  his  own  use,  any  expense  or  loss 
incurred  in  getting  possession  of  that  quantity  in  im- 
proving its  quality  must  be  borne  by  himself. 

The  finding  of  the  court  as  to  the  value  of  the  wines 
is  supported  by  the  evidence.  Mr.  Smith  testified  that 
if  the  defendant  had  sold  the  wine  at  once  ^lie  could 
have  realized  a  great  deal  more  than  twenty  cents  per 
gallon,  for  wines  were  very  high  at  that  season ;  but  his 
neglect  and  delay  caused  me  a  great  loss."  Furthermore, 
it  was  stipulated  in  the  contract,  as  stated  above,  that 
plaintiff  should  receive  twenty  cents  per  gallon,  net ;  and, 
under  these  circumstances,  having  converted  it  to  his  own 
use,  we  think  the  price  stipulated  in  the  agreement  i» 
some  evidence  of  the  value  of  the  property  at  the  time  o/ 
the  conversion. 

The  point  was  made  that  the  assignment  to  the  plain- 
tiff  did  not  entitle  him  to  maintain  this  action,  but  wc 
think  it  is  sufficient  to  support  an  action  for  the  value, 
although  it  be  for  only  a  portion  of  the  wines  referred 
to  in  the  agreement  The  rule  against  the  splitting  up 
of  the  cause  of  action  (ZirJeer  v.  Hughes,  77  Cal.  235)  is 
inapplicable  to  this  case. 

The  findings  of  the  court  are  supported  by  the  evi- 
dence, with  the  exception  of  the  fourth  finding  which 
states  that  defendant  incurred  no  other  liabilities  and 
made  no  other  advances  than  the  $678.60  cash  advanced 
to  Smith.     The  latter  testified  that  he  received  from  the 
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defendant  the  sum  of  $678.50  in  cash^  and  some  casks 
that  he  had  ordered  from  the  defendant  The  defendant 
testified  that  the  casks  referred  to  were  furnished  at  the 
request  of  Smith,  and  were  worth  the  sum  of  $39. 55,  in- 
cluding drajage,  which  amount  was  charged  to  Smith  as 
an  advance  under  the  contract  It  is  clear,  therefore,  that 
the  defendant  should  have  been  allowed  that  amount  aa  an 
offset^  in  addition  to  the  $678.50. 

The  cause  is  remanded,  with  directions  to  the  court 
below  to  modify  the  judgment^  by  inserting  therein  mne 
hundred  and  twelve  dollars  and  ninety-five  cents,  instead 
of  the  words  and  figures  ^^nine  hundred  and  fifty-two  and 
fifty  hundredths  ($952  50-100)  dollars.''  As  so  modified, 
the  judgment  will  stand ;  but  the  respondent  will  be  taxed 
with  the  costs  of  this  appeal. 

ATTT,  C.  J.,  McFabland,  J.,  Foz,  J.,  Shabpstkn, 
J.,  and  Thobwtow,  J.,  concurred. 


[No.  12768.    Department  One. — December  12,  1S90.] 

THE  NORTHERN  RAILWAY  COMPANY  et  at., 
Respondents,  v.  MICHAEL  JORDAN  bt  al.,  Ap- 
pellants. 

BomiDAST  —  Natural  Moiotmbnts  —  Shoss  Line  —  Coubsbb  ahd 
Distances.— Where  there  is  a  conflict  between  the  natural 
boundary,  or  shore  line,  and  the  line  as  given  by  courses 
and  distances  In  the  description  of  land,  the  former  must 
control. 

Plkadinos — SUPFOBT  OF  JUDGMENT — APPEAL. — ^A  judgment  cannot 
be  rendered  which  will  settle  rights  between  litigants,  unless 
the  pleadings  are  framed  to  support  It 

BbtCTUBNT — ^Verdict  and  Judgment — ^Uncertain  DEsoRipnoN — 
Appeal. — In  an  action  of  ejectment,  a  verdict,  and  judgment 
based  thereupon,  that  plaintiff  Is  entitled  to  the  possession 
of  land  described  by  boundaries  not  corresponding  to  the 
complaint  or  answer,  or  to  any  documentary  evidence  In  the 
case,  and  not  mentioning  any  natural  monuments,  nor  fixing 
the  location  of  the  lands,  d'rectly,  or  by  reference  to  any- 
thing In  the  record,  or  elsewhere,  will  be  set  aside  upon 
appeal  for  uncertainty  In  descrlptioiv 
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Id. — Substitution  of  Plaintiff — ^Amended  Complaint— Bvidbncb 
OP  Title — Conveyance  Pendente  Lite — Supplemental  Plead- 
ing.— ^The  vendee  of  a  plaintiff  in  ejectment  who  ia  Bubstl- 
tuted  as  plaintiff  under  an  order  of  court  providing  that  all 
the  allegations  and  denials  of  the  pleadings  should  apply  to 
him  if  the  complaint  as  amended  alleges  that  he  was  the 
owner  at  the  time  of  bringing  suit,  must  stand  upon  such  alle- 
gation, and  prove  himself  the  owner  at  that  time,  and  evi- 
dence is  inadmissible  of  a  deed  from  the  original  plaintift 
to  him,  executed  after  the  commencement  of  the  action. 

Id. — ^Evidence — Disputed  Bound aby— Call  of  Patent — Question 
FOB  JuBY. — In  an  action  of  ejectment,  where  a  question  of 
disputed  boundary  is  involved,  evidence  tending  to  show  the 
location  of  a  certain  house,  which  was  one  of  the  calls  of  a 
United  States  patent  issued  to  the  defendants,  is  admissible, 
the  question  whether  the  evidence  is  sufficient  to  prove  such 
fact  being  for  the  jury  to  determine. 

Vebdict  against  Law — Instbuctions — Question  of  Fact. — A  ver- 
dict cannot  be  said  to  be  against  law,  as  contrary  to  the  in- 
structions of  the  court,  because  inconsistent  with  the  facts 
as  maintained  by  one  party,  if  the  jury  might,  upon  the  evi- 
dence, have  decided  the  question  of  fact  contrary  to  such 
party,  and  consistently  with  the  instructions. 

[DE-LANDS — CeBTIFICATE   OF    PUBCHASE — PATENT— CUBATIVB    ACT — 

Case  Affibmed. — ^A  certificate  of  purchase  of  tide-lands,  is- 
sued prior  to  the  curative  act  of  March  27,  1872,  was  vali- 
dated by  that  act,  and  a  patent  from  the  state  for  such  lands, 
issued  subsequent  to  the  passage  of  that  act,  and  pursuant 
to  the  prior  certificate,  vests  title  in  the  patentee.  {Upham 
y.  Hoakinff,  62  Cal.  250,  afilrmed.) 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

/.  M,  Seawell,  and  Reinstein  &  Eisner,  for  Appellants. 
L.  B.  &  L,  Mizner,  and  E.  R.  Chase,  for  Eespondents, 

Fox,  J. — ^Action  in  ejectment  Judgment  for  plain- 
tiffs ;  motion  for  new  trial  denied,  and  defendants  appeal 
from  both  the  judgment  and  order. 

Plaintiffs  deraign  title  under  a  certificate  of  purchase 
of  tide-lands  from  the  state,  issued  November  9,  1871,  to 
L.  B.  Mizner,  followed  by  patent  issued  June  14,  1877. 
Defendants  deraign  title  under  a  United  States  patent 
for  the  rancho  Canada  del  Hambre  de  Bolsas,  and  a 
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deed  conveying  the  land  in  Little  Bull  Valley  down  tc 
the  shore  of  the  straits  of  Carquinez,  in  Contra  Costa 
County. 

There  is  no  question  but  that  the  patents  are  coter- 
minous, the  lands  described  in  the  one  being  bounded 
by  the  lands  described  in  the  other,  at  and  along  the 
point  under  investigation  in  this  case;  but  the  point  is, 
Where  is  that  coterminous  line?  Both  patents  give  as 
a  general  description  ^'the  shore  of  the  straits  of  Car- 
quinez,"  and  in  both  patents  this  general  description  is 
followed  by  a  specific  one  of  courses  and  distances,  and 
each  corresponding  to  the  other  in  such  courses  and  dis- 
tances. As  matter  of  law, — and  that  seems  to  be  con- 
ceded as  law  in  this  case, — if  there  is  a  conflict  between 
the  natural  boundary,  or  shore  line,  and  the  line  as 
given  by  courses  and  distances,  the  latter  must  yield  to 
the  former.  The  correct  location  of  the  shore  line  is 
therefore  the  matter  to  be  ultimately  determined  in  this 
case ;  but  it  will  have  to  be  determined  upon  another  trial ; 
for  the  verdict  rendered  upon  this  trial,  in  our  judgment 
determines  nothing,  and  cannot  stand. 

As  the  case  will  have  to  go  back  for  a  new  trial,  we 
suggest,  preliminarily,  that  either  the  verdict  or  the 
complaint  is  all  awry  as  to  the  points  of  the  compass  at 
the  place  under  consideration.  The  exhibits  which  are 
brought  up  to  us  indicate  that  the  first  fault  is  in  the 
complaint  If  so,  the  new  proceedings  in  the  court  be- 
low ought  to  commence  with  an  amendment  of  that  com- 
plaint; for  it  can  hardly  be  expected  that  a  judgment  can 
ever  be  reached  which  will  settle  rights  between  litigants, 
unless  the  pleadings  are  framed  to  support  it  It  may 
also  be  found  advisable  to  amend  it  for  another  reason, 
which  will  hereafter  become  apparent 

1.  The  first  point  made  by  appellants  is,  that  the  ver- 
dict and  judgment  are  erroneous,  for  uncertainty  of  de- 
scription. Tlie  verdict  reads  as  follows:  "We,  the  jury, 
find  that  the  plaintiff  is  entitled  to  the  possession  of  the 
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land  described  within  the  following  boundaries:  Com- 
mencing at  point  (A),  on  the  west  line  of  railroad  right 
of  way,  running  west  at  right  angles  with  right  of  way 
line  (70)  seventy  feet,  thence  a  southeasteriy  direction  to 
a  point  on  the  west  line  of  right  of  way,  thence  northeriy 
along  said  right  of  way  line  (180)  one  hundred  and 
eighty  feet,  to  the  point  of  beginning.'^ 

That  is  all  there  is  of  the  verdict,  save  the  signature 
of  the  foreman.  There  is  nothing  in  the  complaint,  or 
in  any  part  of  the  judgment  roll,  which  corresponds  in 
any  particular  with  this  verdict,  or  from  which  it  could 
be  determined  that  the  verdict  referred  to  the  whole  or 
any  part  of  the  land  described  in  the  complaint,  or  in 
the  answer,  or  even  to  any  lands  described  in  either  of 
the  patents,  or  any  of  the  deeds  offered  in  evidence. 
Place  the  description  given  in  any  of  the  pleadings,  or 
of  the  title  papers  offered  in  evidence,  side  by  side  with 
this  verdict,  and  it  would  be  impossible  to  tell  even  that 
the  lands  were  located  in  the  same  state,  much  less  that 
they,  or  any  part  of  them,  were  the  same.  Point  A  is 
not  a  monument,  and  there  is  nothing  of  record  any- 
where by  which  it  can  be  located.  The  judgment  con- 
forms to  the  verdict,  and  does  not  improve  upon  it  in 
this  regard. 

This  verdict,  and  the  judgment  based  on  it,  is  clearly 
insufficient,  under  the  rule  laid  down  in  Crosby  v.  Dowd, 
61  Cal.  602,  affirmed  in  Enteric  v.  Alvarado,  64  Cal.  621, 
and  in  Hill  v.  Wall,  66  Cal.  132.  But  it  is  claimed  that 
Crosby  v.  Dowd,  61  Cal.  602,  was  overruled  in  De  Sepul- 
veda  V.  Baugh,  74  Cal.  470:  5  Am.  St.  Eep.  465.  In  the 
latter  case  it  was  held,  modifying  Crosby  v.  Dowd,  61  Cal. 
602,  that  a  judgment  is  not  void  for  uncertainty  because 
of  the  fact  that  it  refers  to  some  other  paper  for  descrip- 
tion. But  it  was  still  held  that  such  a  judgment  may  be 
erroneous,  and  subject  to  correction  on  appeal,  even 
though  it  could  not  be  held  void  on  collateral  attack,  so 
long  as  there  was  some  other  paper,  matter  of  record,  to 
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^ 

which  reference  might  be  had  for  description.  But  even 
under  that  decision  this  verdict  is  not  good;  for  it  refers 
to  nothing  of  record,  or  elsewhere,  to  which  resort  may  be 
had  for  the  purpose  of  locating  the  lands  here  attempted 
to  be  described.  Bespondents  say  the  jury  had  before 
them  during  the  entire  trial,  and  in  their  jury-room,  a 
diagram,  upon  which  point  A  was  distinctly  marked. 
Suppose  they  had;  they  have  not  referred  us  to  that  dia- 
gram, and  if  they  had,  the  diagram  is  not  a  part  of  the 
record;  it  may  be  found  to-day;  it  may  be  impossible  to 
find  it  to-morrow;  and  when  found,  it  would  be  impossi- 
ble to  apply  it  with  absolute  certainty  to  any  particular 
tract  of  land. 

2.  The  action  was  commenced  by  the  Northern  Bail- 
way  Company  and  A.  J.  Bryant  as  plaintiffs.  Some  time 
afterwards,  upon  the  request  of  Bryant  and  of  Floyd- 
Jonee,  the  latter  was  substituted  in  the  place  of  Bryant 
as  plaintiff,  and  it  was  ordered  that  the  name  of  Bryant 
be  stricken  from  the  complaint,  and  the  action  continued 
in  the  name  of  Floyd-Jones  as  plaintiff,  ''and  that  all 
the  allegations  and  denials  of  the  pleadings  apply  to  said 
Floyd-Jones,  and  not  to  said  Bryant,  and  that  the  said 
complaint  be  amended  by  striking  out  the  name  of  said 
Bryant,  and  inserting  in  the  place  thereof  the  name  of 
said  Floyd-Jones.'* 

Floyd-Jones  having  succeeded  by  transfer  to  the  in- 
terest of  Bryant,  he  had  a  right  to  be  substituted  as 
plaintiff  if  he  desired  to  do  so  (Code  Civ.  Proc.,  sec.  886)  ; 
but  the  method  of  doing  it  was  a  singular  and  unfortu- 
nate one.  It  left  him  to  stand  upon  an  allegation,  and 
bound  to  prove  that  he  was  the  owner,  or  at  least  entitled 
to  the  possession,  at  the  time  the  complaint  was  filed, 
neither  of  which  was  true.  The  court  did  err.  therefore, 
in  admitting  in  evidence  under  the  pleadings  as  they 
stood  the  deed  from  Bryant  to  Floyd-Jones.  It  was  in- 
competent, irrelevant,  and  inadmissiWo  for  the  purpose 
of  proving  any  issue  in  the  cause.     The  difficulty  would 


Digitized  by 


Google 


28  NoBTHEfiN  IIailwat  Co.  v.  Jobdan.     [87  CaL 

have    been    obviated    by    a    proper    supplemental    com- 
plaint. 

3.  It  was  not  error  for  the  court  to  admit  evidence 
tending  to  show  the  location  of  the  John  Travers  house. 
That  was  one  of  the  calls  of  the  United  States  patent, 
and  the  parties  were  entitled  to  show  where  it  was  if 
they  could.  Whether  the  evidence  was  sufficient  to  prove 
the  fact  was  for  the  jury  to  determine. 

4.  We  do  not  think  the  point  that  the  verdict  is 
against  law,  because  in  disobedience  of  the  instructions 
of  the  court,  is  sustained.  The  jury  are  of  course  bound 
to  take  the  law  from  the  court,  but  it  does  not  appear 
that  they  did  not  do  so  in  this  case.  Under  the  instruc- 
tions^ the  real  question  was  one  of  fact:  Where  was  the 
high-water-mark?  It  does  not  follow,  because  the  jury 
and  the  counsel  do  not  agree  upon  that  question  of  fact, 
that  the  jury  disregarded  the  instructions  of  the  court 

5.  The  point  is  also  made  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict.  As  the  case  must  be  tried 
anew,  we  deem  it  improper  for  us  at  this  time  to  discuss 
that  question. 

6.  ■  It  is  also  claimed  that  the  certificate  of  purchase 
and  state  patent  to  Mizner  are  void.  We  regard  this  con- 
tention as  settled  adversely  to  appellant  by  the  decision 
in  Uphcum  v.  Hoshing,  62  Cal.  260, — a  case  which  seems 
to  be  directly  in  point 

Judgment  and  order  reversed* 

Patebson,  J.,  McFarland,  J.,  Siiaepstein,  J.,  and 
TnoBNTOifr,  J.,  concurred. 

WoBXB,  J.,  concurred  in  the  judgment 
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[No.  13695.    Department  Two. — ^December  12,  1890.] 

JAMES  BIDWELL,  Respotoent,  v.  E.  S.  BABCOCK, 
Jb.,  Appellant. 

GoBPOBATioNS — ^LiABHiTT  OF  Stookholdcbs — Plbadino. — ^The  com- 
plaint in  an  action  to  enforce  the  liability  of  stockholders 
for  the  indebtedness  of  a  corporation  must  state  the  propor- 
tion which  the  stocic  owned  by  the  defendant  at  the  time 
the  debt  sued  for  was  incurred  bears  to  the  whole  subscribed 
stock  at  that  time,  or  facts  from  which  such  proportion  may 
be  deduced. 

Id. — ^Action  fob  Several  Debts  —  Pleaoino  —  Demurbbr — Sub- 
scribed Stock. — A  complaint  in  an  action  to  enforce  several 
debts  of  a  corporation  against  a  stockholder  which  states  the 
number  of  shares  owned  by  the  defendant  during  the  period 
in  which  the  debts  sued  for  were  incurred,  and  that  during 
that  period  a  certain  number  of  shares  were  subscribed  for, 
Issued  to,  and  owned  by  various  parties,  without  stating  that 
that  number  was  the  whole  number  of  shares  of  stock  sub- 
scribed at  the  time  each  debt  was  contracted,  or  stating  the 
proportion  which  the  shares  owned  by  the  defendant  bore  to 
the  whole  subscribed  stock  at  each  of  said  times,  is  insuffi- 
cient, and  a  demurrer  thereto  should  be  sustained. 

Id. — Several  Counts  in  Ck>MPLAiNT — ^Defective  Pleading. — ^A  com- 
plaint containing  several  counts  upon  several  debts  of  a  cor- 
poration with  which  a  stockholder  is  sought  to  be  charged 
must  state  in  each  count  the  existence  of  the  corporation, 
and  the  facts  showing  the  defendant's  proportionate  share 
of  liability  for  each  debt,  or  must  refer  to  the  statement  of 
these  facts  in  the  first  count;  and  defects  in  such  statement 
in  subsequent  counts  cannot  be  supplied  by  statements  in 
the  first  count,  in  the  absence  of  reference  to  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Di^o  County. 

The  facts  are  stated  in  the  opinion. 

Hunsaker,  Briti  di  Ooodrich,  for  Appellant 

Alexander  0.  Watson,  and  W.  J.  Walker,  for  Respond- 
ent 

Vanclief,  0. — The  defendant  was  sued  as  a  stock- 
holder of  a  corporation, — the  San  Diego  Street  Car  Com- 
pany,— ^under  section  322  of  the  Civil  Code^  to  recover 
his  proportionate  part  of  certain  alleged  indebtedness  of 
the  corporatioiL     His  demurrer  to  the  complaint  was 
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overruled,  and  upon  his  failure  to  answer,  judgment  was 
rendered  against  him  by  default  This  appeal  is  from 
the  judgment  on  the  judgment  roll,  and  the  overruling 
of  the  demurrer  is  assigned  as  error. 

The  complaint  embraces  three  cause  of  action:  1.  In- 
debtedness of  the  corporation  for  goods  sold  and  deliv- 
ered by  the  plaintiff  "during  the  time"  between  December 
6,  1888,  and  January  23,  1889 ;  2.  Indebtedness  of  the 
corporation  to  H.  L.  Shaug,  for  goods  sold  and  delivered 
by  him,  during  the  same  time,  assigned  to  the  plaintiff; 
and  8.  Indebtedness  of  the  corporation  to  Morris  and 
Breadlove  for  goods  sold  and  delivered  by  them  during 
the  same  time,  assigned  to  plaintiff.  The  indebtedness  of 
the  corporation,  alleged  in  the  three  causes  of  action, 
amounts  to  $858.72. 

After  properly  stating  the  organization  of  the  corpo- 
ration, its  existence  during  the  time  within  which  the 
indebtedness  was  incurred,  and  that  its  whole  capital 
stock  consisted  of  two  thousand  five  hundred  shares,  of 
the  par  value  of  one  hundred  dollars  per  share,  the  com- 
plaint proceeds  as  follows: — 

"4.  That  a  large  number  of  shares  of  said  stock,  to 
wit,  2,170,  was  subscribed  for,  issued  to,  and  owned  by 
the  various  parties  who  were  the  owners  of  said  stock, 
as  hereinafter  specified,  during  the  time  between  the 
sixth  day  of  December,  1888,  and  the  twenty-third  day 
of  January,  A.  D.  1889,  both  days  inclusive,  between 
which  dates  the  debts  hereinafter  set  forth  were  in- 
cured." 

Then,  after  alleging  the  indebtedness  of  the  corpora- 
tion as  above  indicated,  comes  the  ninth  paragraph,  as 
follows : — 

"9.  That  during  the  time  mentioned  in  paragraph  4 
of  this  complaint,  to  wit,  between  December  6,  1888,  and 
January  23,  1889,  the  defendant,  E.  S.  Babcock,  Jr.,  was 
the  owner  of,  to  wit,  972  shares  of  the  capital  stock  of 
said  San  Diego  Street  Car  Company,  and  is  indebted  tx> 
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plaintiff  herein  in  the  sum  of,  to  wit^  $384.91,  tinder 
section  322  of  the  Civil  Code  of  California,  and  other 
laws  of  the  state  of  California;  that  said  sum  has  been 
demanded  of  defendant,  but  he  has  refused  to  pay  the 
same,  or  any  part  thereof." 

The  allegations  as  to  the  organization  and  existence  of 
tlie  corporation,  the  amount  of  its  whole  capital  stock, 
and  in  regard  to  the  portion  thereof  subscribed,  and  the 
portion  thereof  owned  by  the  defendant,  are  made  only 
in  connection  with  the  first  cause  of  action.  None  of 
them  is  repeated  or  referred  to  in  connection  with  the 
second  or  third  cause  of  action,  as  alleged  in  paragraphs 
7  and  8  of  the  complaint 

The  grounds  of  the  demurrer  are  stated  as  follows: 
'*1.  That  the  said  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  2.  That  the 
said  complaint  is  uncertain,  ambigiious,  and  unin- 
telligible in  this,  that  it  does  not  appear  therefrom 
what  number  of  shares  of  the  capital  stock  of  the  San 
Diego  Street  Car  Company  had  been  subscribed  for 
at  the  time  of  the  creation  of  the  alleged  indebtedness 
mentioned  in  said  complaint;  nor  does  it  show  what  pro- 
portion the  amount  of  stock  and  shares  of  stock  alleged 
to  be  owned  by  the  defendant  bears  to  the  whole  of  the 
subscribed  capital  stock  of  the  San  Diego  Street  Car  Com- 
pany; nor  does  it  show  what  proportion  the  stock  of  the 
defendant  bore  to  the  whole  subscribed  stock  of  said  com- 
pany at  the  time  of  the  creation  of  such  alleged  indebted- 
ness; nor  does  the  said  complaint  show  what  proportion- 
ate part  of  each  of  the  several  sums  of  indebtedness  of 
the  San  Diego  Street  Car  Company  shown  in  said  com- 
plaint is  the  liability  of  the  defendant 

*'2.  Defendant  also  demurs  to  that  portion  of  said 
complaint  contained  in  the  paragraph  thereof  numbered  7, 
upon  the  ground  that  the  same  attempts  to  set  forth  i\ 
separate  cause  of  action  against  this  defendant,  and  thur 
the  same  does  not  state  facts  sufficient  for  that  purpose. 
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'^3.  On  the  same  grounds  stated  in  the  above  specifica- 
tion of  demurrer  No.  11,  the  defendant  demurs  to  that 
part  of  the  plaintiff's  complaint  contained  in  the  para- 
graph thereof  numbered  8." 

The  constitution  of  1879  (art  12,  sec.  8)  provides: 
"Each  stockholder  of  a  corporation  ....  shall  be  indi- 
vidually and  personally  liable  for  such  proportion  of  all 
its  debts  and  liabilities  contracted  or  incurred  during  the 
time  he  was  a  stockholder  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation." 

Section  322  of  the  Civil  Code,  as  construed  by  this 
courts  has  substantially  the  same  meaning  and  effect  as  the 
above  quotation  from  the  constitution. 

1.  It  is  essential  to  the  statement  of  a  cause  of  action, 
under  this  provision  of  the  code  and  constitution,  that 
the  complaint  state  the  proportion  which  the  stock 
owned  by  the  defendant  at  the  time  the  debt  sued  for 
was  incurred  bears  to  the  whole  subscribed  stock  at  the 
same  time,  or  that  it  state  facts  from  which  such  pro- 
portion can  be  deduced.  But  the  complaint  in  this  case 
states  neither  the  proportion,  nor  facts  from  which  it 
may  be  deduced.  In  this  case,  the  required  proportion 
cannot  be  ascertained  by  any  process,  without  a  knowl- 
edge of  the  whole  number  of  shares  of  "the  subscribed 
capital  stock"  existing  immediately  before  and  at  tlie 
time  each  debt  sued  for  was  contracted  or  incurred. 
This  knowledge,  however,  is  not  communicated  by  the 
complaint  To  affirm,  as  in  the  fourth  paragraph  of  the 
complaint,  that  2,170  shares  "were  subscribed  for,  issued 
to,  and  owned  by  the  various  parties  who  were  the  own- 
ers of  said  stock  during"  a  specified  period  of  forty-nine 
days,  within  which  the  debts  were  contracted,  is  no  lim- 
itation upon  the  number  of  shares  subscribed  for  and 
owned  during  a  proportion  of  that  period,  within  which 
the  debts,  or  some  of  them,  may  have  been  incurred, 
since  the   debts  may   have  been   incurred   at   different 
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points  of  time  within  that  period^  and  all  may  have  been 
incurred  on  the  last  day  of  the  period.  Nor,  indeed, 
does  the  averment  limit  the  number  of  subscribed  shares 
owned  prior  to  and  during  the  entire  period  specified.  It 
is  perfectly  consistent  with  an  averment  that  all  the 
capital  stock  of  the  corporation  (2,500  shares)  was  sub- 
scribed and  owned  by  various  persons  prior  to  the  spe- 
cified period,  and  also  consistent  with  an  averment  that 
the  remainder  of  the  stock  (330  shares)  was  subscribed 
and  owned  on  the  third  day  of  the  period,  and  thence 
until  the  close  of  the  period.  Therefore,  for  aught  that 
is  alleged  in  the  complaint,  2,500  shares  may  have  been 
subscribed  for  prior  to  the  period  specified,  and  certainly 
that  330  shares,  in  addition  to  the  2,170,  may  have  been 
subscribed  within  that  period,  and  prior  to  the  creation 
of  the  debts  sued  for.  The  averment  relates  only  to 
subscribed  stock  that  existed  during  the  whole  period  of 
forty-nine  consecutive  days.  It  neither  affirms  nor  de- 
nies, expressly  or  by  implication,  that  an  additional  num- 
ber of  shares  of  subscribed  stock  existed  during  the  last 
forty  days  of  that  period;  yet,  according  to  paragraphs 
of  the  complaint  numbered  5,  7,  and  8  all  the  debts 
sued  for  may  have  been  incurred  within  the  last  forty 
days  of  that  period.  The  complaint  should  have  averred, 
in  substance,  if  the  fact  was  so,  that  there  were  2,170 
shares  of  subscribed  stock,  and  no  more,  at  the  time  each 
debt  was  incurred. 

2.  The  second  and  third  counts  are  defective  in  that 
they  fail  to  state  the  existence  of  the  corporation,  the 
amount  of  its  capital  stock,  the  portion  thereof  sub- 
scribed, or  the  portion  of  the  subscribed  stock  owned  by 
defendant,  or  to  refer  to  the  statement  of  these  facts  in 
the  first  coimt  The  defects  in  the  second  and  third 
counts  are  not  supplied  by  statements  in  the  first  count, 
in  the  absence  of  any  reference  to  them  in  the  second 
and  third.  {Easkell  v.  Haskell,  54  CaL  262;  BarUm  v. 
Bums,  40  Cal.  351.) 

LXXXVII.  Cau— « 
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I  think  the  judgment  ehould  he  reversed,  and  the 
cause  remanded,  with  instruction  to  sustain  the  de^ 
murrer. 

Belchkb,  0.  C,  and  Foote,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with  instructions  to 
sustain  the  demurrer. 


[No.  18699.    Department  Two. — ^December  12,  1890.] 

CLARA    SAUER,    Appetxant,    v.    PAUL    MEYER, 

Respondent. 

BjEcmrENT— EvTDENCB — RiGHT  OF  PossBssTON. — ^To  maintain  an  ao 
tion  of  ejectment,  the  plaintiff  must  show  that  he  was  en- 
titled to  the  possession  of  the  demanded  premises  at  the 
time  he  commenced  the  action. 

Id. — ^Landlord  and  Tenant — FoRrEmrRE  of  Lease — ^Non-patmbnt 
OP  Rent — ^Demand^Rioht  of  Re-entry. — To  grlve  a  landlord 
a  right  of  reentry  for  non-payment  of  rent,  a  demand  of  the 
rent,  upon  or  after  the  last  day  on  which  the  lessee  has  to 
pay,  Is  essential  to  complete  the  forfeiture  and  enable  him 
to  maintain  an  action  of  ejertment 

'n. — Forfeiture  not  Favorf.d. — Forfeitures  are  not  fayored;  and 
where  the  right  of  possession  of  the  landlord  depends  upon 
the  forfeiture  of  the  lease,  the  conditions  of  the  lease  in- 
Tolving  the  forfeiture  must  be  strictly  interpreted  against 
him. 
— Waiver  of  Porfeitubb — ^Extension  of  Time  fob  Patmbwt. — 
An  agreement  that  rent  due  for  several  months  shall  stand 
unpaid  until  a  future  month  is  a  clear  waiver  of  any  for- 
feiture for  non-payment  of  rent  during  those  months,  and 
no  right  of  re-entry  could  accrue  until  the  time  stipulated 
In  the  lease  has  elapsed  after  demand  of  rent  at  the  expira- 
tion of  the  extended  time. 
. — Premature  Action  against  Sublessee.— Under  a  lease  pro- 
viding for  the  payment  of  rent  monthly  in  advance,  and  for 
a  right  of  re-entry  by  the  landlord  if  any  rent  should  be  due 
and  unpaid  for  ten  days  after  the  same  should  have  been 
paid,  and  giving  the  lessee  the  right  to  sublet,  where  the 
lessor  agreed  with  the  lessee  that  the  rent  due  for  three 
months  should  stand  unpaid  until  the  first  of  the  next  month, 
and  demanded  of  the  sublessee  the  rent  due  on  the  first  of 
such  month,  an  action  of  ejectment  against  the  sublessee, 
commenced  four  days  after  the  demand,  is  prematurely 
brought 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Luifl  Obispo  Oountj. 

The  facts  are  stated  in  the  opinion* 

J.  M.  WUcoxon,  for  Appellant. 

Qrwoes,  Turner  dc  Graves,  for  Respondent 

BsLCHEBy  C.  C. — This  is  an  action  of  ejectment  The 
court  below  gave  judgment  for  the  defendant,  and  the 
plaintiff  appeals  on  the  judgment  rolL 

The  facts  of  the  case,  as  bound  by  the  court,  are  in  sub- 
stance as  follows:  In  November,  1883,  the  plaintiff  leased 
the  demanded  premises  for  the  term  of  ten  years  and 
one  month  from  the  first  day  of  December  following,  the 
rental  during  the  last  five  years  of  the  term  to  be  ^^forty 
dollars  per  month,  payable  in  gold  coin  on  the  first  of 
each  and  every  month,  in  advance.'' 

The  lease  provided  that  at  the  expiration  or  sooner 
determination  thereof  the  lessees  should  have  the  right 
to  remove  from  the  premises  all  improvements  placed 
thereon  by  them,  and  to  sublet  the  premises,  or  any  part 
thereof,  and  ^'that  if  any  rent  shall  be  due  and  unpaid 
for  the  period  of  ten  days  after  the  same  should  have 
been  paid  under  the  conditions  hereof,  or  if  default  shall 
be  made  in  any  of  the  covenants  herein  contained,  then 
it  shall  be  lawful  for  the  said  party  of  the  first  part  to 
re-enter  the  said  premises  and  remove  all  persons  there- 
from in  the  manner  prescribed  by  law." 

Ihiring  the  year  1889,  the  defendant  was  in  possession, 
as  sublessee,  of  one  half  of  the  leased  premises.  On  the 
first  day  of  October  of  that  year,  the  whole  rent,  $120, 
for  the  months  of  August,  September,  and  October  was 
then  due  and  unpaid,  and  on  that  day  the  plaintiff  agreed 
orally  with  the  plaintiff's  lessor,  who  was  one  of  the  origi- 
nal lessees,  that  the  same  should  stand  unpaid  until  the 
first  day  of  November  f  oUowingp 
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On  the  first  day  of  November  the  plaintiff  demanded 
of  the  defendant  tJhe  payment  of  all  rents  then  due,  and 
the  defendant  denied  that  he  owed  plaintiff^  and  refused 
to  pay  anything. 

On  the  fourth  day  of  tlie  last-named  month^  this  action 
was  commenced^  and  on  that  day,  before  defendant  knew 
of  its  commencement^  he  offered  to  pay  the  amount  due 
plaintiff  for  rent  under  the  lease,  and  asked  the  amount 
due,  and  told  her  he  was  ready  to  give  her  a  check  for 
the  same  on  a  local  bank,  in  which  he  had  money  suffi- 
cient to  pay  the  sum  due.  The  plaintiff  refused  to  tell 
defendant  the  amount  due,  but  made  no  objection  to  the 
offer  of  payment  by  check. 

On  the  twenty-sixth  day  of  November,  and  before  de- 
fendant filed  his  answer  herein,  he  offered  in  writing  to 
pay  to  the  plaintiff  the  sum  of  $160,  in  gold  coin,  the 
same  being  the  amount  due  for  rent  under  the  lease  up 
to  and  including  that  month,  and  the  plaintiff  refused  to 
accept  the  same,  but  specified  no  objection  thereto. 

The  case  was  tried  in  December,  and  on  the  trial 
thereof,  and  before  its  submission,  the  defendant  brought 
into  court,  and  delivered  to  the  clerk  of  the  court,  for  the 
use  of  the  plaintiff,  the  sum  of  $220,  the  said  amount  be- 
ing more  tJian  enough  to  pay  all  the  rent  then  due  and 
the  costs  of  the  suit 

The  value  of  the  improvements  placed  on  the  premises 
by  the  lessees  is  five  thousand  dollars. 

Upon  these  facts,  we  Hiink  the  defendant  was  entitled 
to  have  judgment  entered  in  his  favor. 

To  maintain  an  action  of  ejectment,  the  plaintiff  must 
show  that  he  was  entitled  to  the  possession  of  the  de- 
manded premises  at  the  time  he  commenced  his  action. 
(Hestres  v,  Brennan,  37  Cal.  385;  Sacramento  Savings 
Bank  v.  Hynes,  50  Cal.  195.)  The  appellant  here  claims 
that  she  had  a  right  to  recover,  because  there  had  been 
a  forfeiture  of  the  lease  for  non-payment  of  rent 

Forfeitures  are  not  favored;  and  our  Civil  Code  con- 
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tains  this  provision:  ^'A  condition  involving  a  forfeit- 
ure must  be  strictly  interpreted  against  the  party  for 
whose  benefit  it  is  created.''     (Sec  1442.) 

To  give  a  landlord  a  right  of  re-entry  for  non-payment 
of  rent,  a  demand  of  the  rent^  upon  or  after  the  last  day 
which  the  lessee  has  to  pay,  is  essential  to  complete  the 
forfeiture,  and  enable  him  to  maintain  an  action.  (Tay- 
lor on  Landlord  and  Tenant,  8th  ed.,  sec  297;  Wood  on 
Landlord  and  Tenant,  2d  ed.,  sec  514.) 

It  does  not  appear  here  that  any  demand  for  the  pay- 
ment of  the  rent  due  in  August  and  September  was  made 
during  those  months ;  and  the  agreement  of  October  1st, 
that  the  rents  for  August,  September,  and  October  should 
stand  unpaid  until  November  1st  was  a  clear  waiver  of 
any  forfeiture  if  demand  had  been  made. 

The  plaintiff  demanded  on  November  1st  that  the  de- 
fendant pay  all  the  rents  then  due;  and  conceding  that 
this  demand  was  sufficient,  and  that  the  rents  should 
then  have  been  paid  by  defendant,  notwithstanding  he 
was  only  a  subtenant  of  half  the  leased  property,  still,  no 
forfeiture  then  occurred,  or  could  occur,  until  the  expi- 
ration of  ten  days  thereafter,  for  the  reason  that  the  lease 
only  provided  that  the  lessor  should  have  tiie  right  of 
re-entry  in  case  "any  rent  shall  be  due  and  unpaid  for 
the  period  of  ten  days  after  the  same  should  have  been 


As  the  action  was  commenced  four  days  after  the  de- 
mand, it  was  evidently  prematurely  brought  Other 
grounds  are  urged  for  the  affirmance  of  the  judgment, 
but  they  need  not  be  considered. 

We  advise  tiiat  the  judgment  be  affirmedi 

FooTE,  0.,  and  Hatnb,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.  13690.    Department  Two. — December  12,  1890.] 

JOHN  S.  URTON,  Respondent,  v.  GEORGE  WOOL- 
SEY, Appellant. 

F6BBCL0SURB  OF  VBNDOB'S  LiEN — ^VSNUB  OF  ACTION. — ^All  ECtiOll  tO 

foreclose  a  vendor's  Hen  must  be  commenced  in  the  county 
in  which  the  land,  or  some  part  thereof,  is  situated. 
Id. — ^Jurisdiction — ^Appbal  from  Judgment. — The  superior  court 
of  a  county  in  which  it  is  sought  to  foreclose  a  lien  upon 
real  property  situated  In  another  county  has  no  Jurisdiction 
over  Uie  case,  and  no  authority  to  enter  Judgment  therein, 
and  a  Judgment  enforcing  the  lien  will  be  reversed  upon 
appeal,  for  want  of  Jurisdiction. 

Appeals  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  from  an  order  refusing  a  change  of  venue, 
from  an  order  refusing  to  set  aside  a  default,  and  from 
an  order  refusing  to  vacate  the  judgment 

The  facts  are  stated  in  the  opinion  of  the  court 

Jud.  C.  Brusie,  Taylor  &  HoU,  and  S.  R.  Hart,  for  Ap- 
nellant 

Oeorge  B.  Oraham,  and  Oraham  <6  Monson,  for  Re- 
spondent 

MoFabland,  J. — Judgment  was  given  for  plaintiff. 
Defendant  appeals  from  the  judgment;  also  from  an 
order  refusing  a  change  of  venue;  also  from  an  order 
refusing  to  set  aside  a  default  and  vacate  the  judgment, 
because  taken  against  him  through  surprise,  excusable 
n^lect,  etc 

The  motion  for  change  of  venue  was  on  the  ground 
that  defendant  resided  in  a  county  other  than  the  one 
in  which  the  action  was  commenced;  and  perhaps  the 
denial  of  the  mation  may  be  sustained  on  the  very  tech- 
nical ground  that  the  notice  and  demand  state  that  ^^de- 
fendant is  a  resident  of"  and  "resides  in"  the  other 
county,  instead  of  stating,  in  the  language  of  the  code, 
that  he  so  resided  "at  the  commencement  of  the  action." 
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It  is  possible,  also,  that  on  the  record  before  us  the  rul- 
ing of  the  court  denying  the  motion  to  open  the  default 
cannot  be  reached,  although  that  denial  seems  to  have  been 
somewhat  harsh,  because  while  the  defendant  resided  in 
Amador  County,  and  his  attorneys  in  Sacramento  (the 
cause  being  pending  in  Fresno),  the  motion  for  change 
of  venue  and  a  demurrer  to  the  complaint  were  denied 
and  overruled  on  September  20th,  in  the  absence  of  de- 
fendant and  his  attorneys ;  no  leave  to  answer  was  given ; 
default  was  entered  the  next  day,  and  final  judgment 
was  entered  on  the  23d  It  is  not  necessary,  however, 
to  thoroughly  examine  these  questions,  because,  in  our 
opinion,  the  judgment  itself  should  be  reversed  for  want 
of  jurisdiction. 

The  action  was  commenced  in  the  superior  court  of 
Fresno  County.  The  complaint  sets  forth  a  written 
contract  between  plaintiff  as  vendor  and  defendant  as 
vendee  for  the  sale  and  purchase  of  certain  lands  situated 
in  the  county  of  Tulare,  and  avers  facts  showing  plain- 
tiff's ri^t  to  enforce  and  foreclose  a  lien  upon  said  lands 
for  the  purchase-money.  The  prayer  of  the  complaint, 
as  originally  filed,  did  not  ask,  in  terms,  for  a  foreclosure 
of  the  lien,  but  a  short  time  afterwards,  and  while  an 
amendment  could  be  made  as  a  matter  of  right,  the 
plaintiff  amended  the  prayer  of  the  complaint  so  as  to 
make  it  ask  expressly  for  a  foreclosure  of  the  lien,  and 
the  judgment  forecloses  said  lien,  and  decrees  the  sale  of 
said  lands.  The  action,  therefore,  is  an  action  to  en- 
force a  Hen  upon  real  property;  and  the  constitution 
provides  that  "all  actions  for  .  .  .  •  tlie  enforcement  of 
liens  upon  real  estate  shall  be  conunenced  in  the  countv 
in  which  the  real  estate,  or  any  part  thereof,  affected  bv 
such  action  or  actions  is  situated."  The  superior  court 
of  Fresno  had  therefore  no  jurisdiction  over  the  case. 
and  no  authority  to  enter  the  judgment  We  do  not  just 
now  recall  any  case  where  this  point  has  been  directl.v 
decided  by  this  court,  although  in  Otumee  v.  Supervjt 
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Court,  68  Cal.  88,  the  law  is  clearly  assumed  to  be  as 
above  stated;  but  we  are  fully  satisfied,  upon  priuciple, 
that  no  court  has  jurisdiction  to  entertain  an  action  like 
the  one  at  bar  unless  it  has  been  commenced  in  the  county 
where  the  land  is  situated. 

The  judgment  is  reversed,  with  directions  to  the  supe- 
rior court  to  dismiss  the  action. 

Thoenton,  J.,  and  Shaepstein,  J.,  concurred* 

Hearing  in  Bank  denied 


[No.  12685.    In  Bank. — ^December  12,  1890.] 

N.  W.  SPAULDING,  Respondent,  v.  NORTH  SAN 
FRANCISCO  HOMESTEAD  AND  RAILROAD 
ASSOCIATION,  Appeli^nt. 

.IXJBISDICnON  —  Al>JTTDICATIOW    OF   JUBISDICTIONAL    FaCT  —  JUDICIAL 

Action  of  Supervisors — ^Petition  for  Grading  of  Street — 
Majority  of  Frontage. — ^The  rule  that  whenever  the  juris- 
diction of  a  court  not  of  record  depends  on  a  fact  which  the 
court  Is  required  to  ascertain  and  settle  hy  Its  decision,  such 
decision.  If  the  court  has  Jurisdiction  of  the  parties.  Is  con- 
clusive, and  not  suhject  to  any  collateral  attack,  applies  to 
the  Judicial  action  of  a  hoard  of  supervisors  upon  a  petition 
for  the  grading  of  a  street  In  deciding  that  a  majority  of  the 
frontage  of  lots  on  the  street  where  the  work  was  proposed 
to  he  done  was  represented  in  the  petition  for  the  work. 

Id. — ^Action  for  Street  Assessment  in  San  Francisco — Evidence. 
— In  an  action  to  recover  an  assessment  for  the  grading  of  a 
street  under  the  act  of  April  i,  1872,  relating  to  street-work 
In  San  Francisco,  which  provides  that  no  grading  can  be 
ordered  hy  the  supervisors  unless  a  majority  of  the  frontage 
of  the  lots  shall  be  represented  in  the  petition  requesting 
the  work,  where  the  petition  under  which  the  grading  was 
done  did  not  show  whether  the  petitioner  owned  a  majority 
of  the  whole  frontage  or  not.  evidence  that  the  petitioner 
was  not  the  owner  of  more  than  one  half  of  such  frontage 
is  inadmissible. 

»D. — ^Failure  to  Remonstrate — Waiver  of  Objection  to  Grading 
— Collateral  Attack  upon  Decision  of  Supervisors. — ^An 
owner  of  land  on  such  street  who  fails  to  file  the  remon- 
strance required  by  the  act  waives  all  objections  to  the  form 
and  granting  of  the  petition,  and  the  decision  of  the  board 
in  ordering  the  grading  to  be  done  is  conclusive  as  against 
a  collateral  attack  in  an  action  to  recover  the  assessment 
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Id. — Gradiko  of  Scvesal  Blocks  —  Pbevious  Grading  of  Cboss- 
STBEETS. — ^The  fact  that  the  portion  of  the  street  sought  to 
be  improved  had  been  divided  into  two  separate  parts  by  a 
cross-street,  which  had  been  previously  graded,  does  not  in- 
validate the  assessment,  as  the  whole  of  the  street  might 
have  been  graded,  and  the  blocks  divided  by  cross-streets 
included  in  one  i>etition  and  assessment 

Id. — ^Letting  Second  Contract  for  Increased  Price — ^Presumption 
OF  Rbqularitt. — Where  the  contract  to  grade  the  street  was 
entered  into  for  a  certain  sum  per  cubic  yard,  and  after- 
wards, without  any  request  of  the  contractor,  another  reso- 
lution of  intention  was  published,  resulting  in  a  second  con- 
tract with  the  same  contractor,  for  a  larger  sum  per  cubic 
yard,  and  no  reason  appears  for  letting  the  second  contract, 
it  will  be  presumed  that  the  board  acted  regularly  in  effect- 
ing the  second  contract,  and  that  a  valid  and  sufficient  reason 
existed  for  its  action,  and  an  assessment  against  the  owners 
la  not  thereby  invalidated. 

Id. — ^Remedy  for  Objection  to  Second  Contract — ^Appeal  to  Su- 
pervisors.—The  remedy  for  any  objection  by  a  land-owner  to 
the  letting  of  a  second  contract  for  the  grading  of  a  street 
for  an  increased  price,  while  a  previous  contract  was  in 
force,  is  by  an  appeal  to  the  board  of  supervisors,  under  sec- 
tion 12  of  the  act  of  April  1,  1872,  and  not  by  defense  to  an 
action  to  recover  Uie  assessment  under  the  second  contract 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
oily  and  county  of  San  Francisco,  and  from  an  order  de- 
nying a  new  triaL 

The  facts  are  stated  in  the  opinions. 

E.  J.  Pringle,  and  D.  H.  Whittemorej  for  Appellant 

W,  H.  H.  Hart,  and  J.  M.  Wood,  for  Bespondent 

McFasland^  J. — ^This  is  an  appeal  hy  defendant  from 
a  judgment  enforcing  a  street  assessment  against  a  lot 
on  Lombard  Street 

The  case  -was  heard  in  Department^  and  the  judgment 
was  affirmed,  and  the  facts  of  the  case  are  stated  in  the 
opinion  then  rendered  by  Commissioner  Gibson  (filed 
July  8,  1890.)  A  hearing  in  Bank  was  ordered,  because 
it  was  strenuously  urged  that  the  decision  was  in  con- 
flict with  Mviligm  v.  Smith,  69  Cal.  206,  and  Kdhn  v. 
Superviosrs,  79  Cal.  388.  But>  after  argument  on  rehear- 
ing, and  mature  consideration,  we  are  satisfied  with  the 
conclusions  reached  in  Department 
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Mulligan  v.  Smiih  and  Kahn  v.  Supervisors  arose  upon 
a  special  statute  which  did  not  provide  for  an  adjudica- 
tion of  the  jurisdictional  fact  that  a  majority  of  the 
frontage  of  lots  fronting  on  the  work  proposed  to  be  done 
was  represented  by  the  owners  thereof  in  a  petition  for 
the  work,  and  did  not  provide  for  a  hearing  to  any  of  the 
owners  of  such  frontage  on  that  issua  But  we  think 
that  section  4  of  the  act  in  question,  in  the  case  at  bar 
(Stats.  1871-72,  p.  806),  does  provide  for  such  adjudica- 
tion by  and  such  hearing  before  the  board  of  supervisors, 
and  that  the  decision  of  the  board  that  a  majority 
of  such  frontage  was  represented  in  the  petition  was 
a  decision  which  the  act  says  ^'shall  be  final  and  con- 
clusive." In  Freeman  on  Judgments,  section  623,  it  is 
stated  as  a  rule  (founded  on  numerous  authorities  there 
cited),  that  "whenever  the  jurisdiction  of  a  court  not  of 
record  depends  on  a  fact  which  the  court  is  required  to 
ascertain  and  settle  by  its  decision,  such  decision,  if  the 
court  has  jurisdiction  of  the  parties,  is  conclusive,  and 
not  subject  to  any  collateral  attack."  The  rule  embraces 
"a  large  number  of  persons  and  tribunals  not  ordinarily 
spoken  of  as  'judges'  nor  as  'courts' " ;  for  "their  au- 
thority in  this  respect  is  judicial"  (Freeman  on  Judg- 
ments, sec.  639) ;  and  it  was  expressly  applied  by  this 
court  to  boards  of  supervisors  in  People  v.  Hagar,  62  Cal. 
182.  The  rule  stated  in  the  latter  case  governs,  we 
think,  the  case  at  bar.  In  TurrUl  v.  Grattan,  62  Cal.  97, 
the  only  question  which  seems  to  have  been  raised  was 
as  to  the  sufficiency  of  the  petition  itself,  which  was  a 
question,  not  of  fact,  but  of  law.  In  the  case  at  bar,  we 
think  that  the  petition  was  sufficient  A  diagram,  which 
was  not  as  full  in  details  as  it  might  have  been,  was  pre- 
sented with  the  petition ;  but  it  was  not  inconsistent  with 
the  main  body  of  the  petition,  which  sufficiently  stated 
the  facts  required  by  the  statute.  The  point  that  the 
contract  was  invalid  because  there  had  been  a  previous 
contract  is  sufficiently  answered  in  the  said  opinion  of 
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the  commissioner;  and  we  may  add  that  the  remedy  for 
any  such  objection  to  the  contract  is  provided  for  in  sec- 
tion 12  of  the  act 

(It  may  be  remarked,  also,  that  it  is  doubtful  whether 
the  points  which  appellant  seeks  to  make  against  the 
petition  and  to  the  rulings  of  the  court  are  properly  pre- 
sented in  the  record.) 

The  judgment  and  order  denying  a  new  trial  are  af- 
firmed. 

Patersow,  J.,  Fox,  J.,  SnARPSTETN,  J.,  and  Thorn- 
ton, J.,  concurred. 

The  following  is  the  opinion  above  referred  to,  which 
was  rendered  in  Department  Two  July  8,  1890: — 

Gibson,  C. — Defendant  appeals  from  a  judgment  ren- 
dered in  an  action  brought  by  plaintiff  as  the  assignee 
of  one  J.  S.  Dyer,  a  street  contractor,  to  recover  an 
assessment  for  $323.91  for  grading  Lombard  Street  from 
Broderick  Street  to  the  west  line  of  Lyon  Street,  in  San 
Francisco,  which  had  been  levied  upon  a  lot  designated 
as  No.  10  on  the  diagram  attached  to  and  made  part  of 
the  assessment,  and  also  from  an  order  denying  a  new 
trial 

By  section  4  of  the  act  of  April  1,  1872  (Stuts.  1871- 
72,  p.  804),  pursuant  to  which  the  street  was  graded,  it 
is  provided  that  no  work  of  the  character  mentioned 
can  be  ordered  by  the  board  of  supervisors,  "unless  the 
majority  of  the  frontage  of  the  lots  and  land  fronting  on 
the  work  proposed  to  be  done  and  described  in  said  reso- 
lution, or  which  is  to  be  made  liable  for  such  grading, 
except  public  property,  shall  have  been  represented  by 
the  owners  thereof,  or  by  their  agents,  in  a  petition  to 
the  said  board  of  supervisors,  stating  that  they  are  the 
owners  and  in  possession,  or  agents,  of  the  lots  named  in 
the  petition,  and  also  requesting  that  such  improvement 
or  street-work  shall  be  done,'* 
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At  the  trial,  after  plaintiff  had  rested  his  case,  defend- 
ant introduced  the  petition  of  F,  Weisenbom,  upon 
which  the  board  of  supervisors  had  ordered  the  grading, 
and  upon  which  the  contract  therefor  had  been  made 
with  plaintiff's  assignor,  and  then  called  the  petitioner 
as  a  witness,  and  offered  to  prove  by  him  that  he  was 
not  the  owner  nor  in  the  possession  of  more  than  one 
half  of  the  land  fronting  on  Lombard  Street  at  the  time 
he  signed  the  petition  and  presented  it  to  the  board  of 
supervisors.  This  offer  the  court  ruled  out,  and  the 
appellant  claims  that  the  court  committed  error  in  so 
doing. 

The  petition,  on  its  face,  shows  that  the  petitioner  is 
the  owner  of  the  entire  frontage  on  each  side  of  Lom- 
bard Street  between  Baker  and  Lyon  streets,  and  137^ 
feet  on  the  latter  street  south  from  its  junction  with 
Lombard  Street,  and  the  same  distance  north  on  the 
same  street  from  the  junction  of  the  last-mentioned 
streets;  that  there  are  six  60-vara  lots  fronting  on  Lom- 
bard street  between  Baker  and  Broderick  streets,  and 
that  the  crossing  formed  by  Baker  and  Lombard  streets 
had  been  graded.  The  frontage  of  petitioner  on  Lom- 
bard Street  is  not  shown  in  feet,  nor  is  it  shown  that  one 
of  the  50-vara  lots  is  public  property  (a  school  lot),  that 
should  for  that  reason  be  excluded  from  the  computation 
of  frontage. 

Now,  while  the  failure  to  show  these  two  fat'ts  makes 
the  petition  uncertain,  on  its  face,  as  to  whether  the  peti- 
tioner is  the  owner  of  a  majority  of  the  frontage  to  be 
affected  or  not,  it  does  not  make  it  appear  that  the  peti- 
tioner is  not  the  owner  of  more  than  one  half  of  the 
frontage  to  be  affected  by  the  proposed  improvement;  for 
if  it  did,  the  petition  would  be  fatally  defective.  The 
statement  that  he  is  the  owner  of  two  lots,  being  the  en- 
tire frontage  on  both  sides  of  one  of  the  two  blocks  he 
seeks  to  have  graded,  and  137^  feet  north  and  the  same 
distance  south  on  Lyon  Street,  from  its  junction  with 
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Lombard  Street,  is  not  inoonsistent  with  the  fact  that  he 
is  the  owner  of  a  majority  of  the  whole  frontage,  but, 
on  the  contrary,  is  consistent  with  it  Hence  the  peti- 
tion was  sufficient  for  the  board  of  supervisors  to  act  upon, 
and  ascertain  whether  it  should  be  granted  or  not 

In  exercising  the  jurisdiction  thus  obtained,  and  in 
granting  the  petition,  the  board  of  supervisors  must 
necessarily  have  found  that  the  petitioner  was  the  owner 
of  a  majority  of  the  frontage  to  be  affected  by  the  pro- 
posed improvement  Even  if,  as  seemingly  suggested  by 
counsel  for  appellant,  the  act  referred  to  does  not  provide, 
in  express  terms,  for  any  determination  of  the  matter  of  a 
petition,  clearly,  where  a  board  is  empowered  to  receive 
a  petition,  and  is  invested  with  discretion  in  regard  to 
the  subject-matter,  it  has  the  implied  power  to  determine 
whether  it  shall  be  granted  or  not 

The  law  makes  it  the  duty  of  the  board,  upon  receiving 
a  proper  petition  for  the  grading  of  a  street,  to  publish  a 
resolution  of  its  intention  to  perform  the  work,  and 
thereafter  make  an  order  that  it  shall  be  done.  Can  it 
be  reasonably  contended  that  if  a  petition  sufficient 
upon  its  face  should  pray  for  the  grading  of  a  street 
already  graded,  the  board  would  have  to  perform  the 
idle  ceremony  of  publishing  a  resolution  of  intention  to 
perform  the  work  and  order  the  same  to  be  done,  r^ard- 
less  of  the  falsity  of  the  apparent  necessity  of  the  grading 
shown  by  the  petition?  Assuredly  not  To  determine 
the  necessity  for  the  work  requires  the  exercise  of  judg- 
ment on  the  part  of  the  board,  and  in  order  to  properly 
reach  the  consideration  of  this  fact,  it  would  first  have 
to  determine  whether  the  petition  were  sufficient  or  not 

The  amount  of  frontage  owned  or  possessed  by  the  pe- 
titioner being,  then,  one  of  the  jurisdictional  facts  that 
the  board  had  to  pass  upon,  its  determination  of  the 
same  in  favor  of  the  petitioner  is  and  was  conclusive 
against  the  collateral  attack  of  appellant  at  the  trial. 
(People  V.  Hagar,  62  Cal.  171.)     And  by  the  terms  of  the 
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act  itself  it  was  intended  to  be  conclusive^  unless  objected 
to  in  the  manner  provided  for  in  section  4  of  the  act, 
which  is  as  follows: — 

"All  owners  of  lands  or  lots,  or  portions  of  lots,  who 
may  feel  aggrieved,  or  have  objection  to  the  ordering  of 
the  work  described  in  said  notice,  ....  shall  file  with 
the  clerk  of  the  board  of  supervisors  a  petition  or  re- 
monstrance, wherein  they  shall  set  forth  in  what  respect 
they  feel  aggrieved;  ....  which  petition  or  remon- 
strance shall  be  passed  upon  by  said  board  of  super- 
visors, and  their  decision  thereon  shall  be  final  and 
conclusive." 

This  provision  is  intended  to  enable  parties  in  inters 
est  to  reach  any  irregularity  or  defect  in  the  petition  it- 
self, or  matter  connected  with  the  granting  of  it,  and  to 
be  their  only  remedy.  There  is  no  evidence  here  that 
appellant  ever  availed  itself  of  the  opportunity  thus  given 
to  be  heard.  It  therefore  waived  all  objections  to  the 
form  of  and  the  granting  of  the  petition. 

In  Jennings  v.  Le  Breton,  80  Cal.  9,  in  applying  a  simi- 
lar provision  in  section  12  of  the  same  act,  providing 
for  an  appeal  to  the  board  of  supervisors  respecting  the 
acts  of  the  superintendent  of  streets,  it  was  held  that  an 
appeal  to  the  board  was  the  only  remedy  for  any  griev- 
ance caused  by  the  official  acts  of  the  superintendent  of 
streets,  and  tliat  a  failure  to  appeal  was  a  waiver  of  all 
objections  thereto.     (See  cases  there  cited.) 

The  statute  under  consideration  provides  for  the  pub- 
lication of  a  notice  of  intention,  in  the  form  of  a  resolu- 
tion, to  make  the  proposed  improvement,  after  receiving 
a  sufficient  petition  therefor,  and  for  a  hearing  upon 
the  same  at  the  instance  of  any  person  in  interest  who 
may  feel  himself  aggrieved.  This,  we  are  convinced, 
presents  a  different  case  from  that  of  Mulligan  v.  Smith, 
59  Cal.  206 ;  affirmed  in  Kahn  v.  Board,  79  Cal.  388. 
There  it  was  held  that  the  petition  presented  to  the 
mayor  of  San  Francisco  for  the  opening  of  Montgomery 
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Avenue,  in  said  city,  under  the  special  act  of  April  1, 
1872  (Stats.  1871-72,  p.  911),  was  invalid,  and  the  mayor 
had  no  authority,  under  the  act,  to  pass  upon  it;  and 
that  the  approval  by  the  county  court  of  the  report  of 
the  board  of  public  works,  based  upon  the  petition,  was 
of  no  effect,  because  the  petition  was  insufficient,  and  the 
act  did  not  provide  for  notice  of  a  hearing  to  the  parties 
in  interest,  in  relation  to  it,  at  the  time  the  report  was 
to  be  considered,  nor  at  any  prior  or  other  time. 

The  appellant  also  urges  that  as  that  portion  of  Lom- 
bard Street  sought  to  be  improved  was  divided  into  two 
separate  portions  by  the  crossing  of  Baker  Street,  which 
had  previously  been  graded,  the  board  of  supervisors  could 
not,  under  section  3  of  the  statute,  order  two  separate 
and  distinct  portions  of  a  street  thus  divided  to  be  done 
as  one  piece  of  work.  By  that  section,  the  board  of  su- 
pervisors are  authorized  to  order  the  whole  or  any  portion 
of  a  street  graded.  It  is  obvious  that  two  blocks  on  a 
street  may  embrace  the  whole  or  only  a  portion  of  it ;  and 
we  do  not  thing  that  because  the  Baker  Street  crossing 
had  been  previously  graded,  which  it  is  conceded  could 
be  done  separately,  the  two  blocks  divided  by  such  work 
could  not  be  included  in  one  petition,  resolution  of  inten- 
tion, order,  contract,  and  assessment. 

Dyer,  the  assignor  of  plaintiff,  entered  into  his  first 
contract,  based  upon  regular  proceedings,  to  do  the  grad- 
ing for  fifty  cents  per  cubic  yard,  but  before  the  expira- 
tion of  the  time  within  which  he  was  required  to  com- 
mence the  work  under  this  contract,  pursuant  to  section  6, 
and  within  two  days  after  the  contract  had  been  entered 
into,  and  without  any  request  on  the  part  of  Dyer  to  be 
relieved  from  the  contract,  the  board  of  supervisors  passed 
and  published  another  resolution  of  intention,  which  re- 
sulted in  a  second  contract  with  the  same  Dyer,  to  per- 
form the  work  at  sixty  cents  per  cubic  yard,  under  which 
contract  he  performed  the  work. 

On  these  facts  the  appellant  bases  his  remaining  ob- 
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jection,  viz.,  that  while  the  first  contract  remained  in 
force,  the  board  of  supervisors  had  no  power  to  let  the 
second  contract  Consequently^  no  recovery  can  be  had 
for  work  performed  under  it  The  reason  why  the  board 
of  supervisors  saw  fit  to  consider  the  first  contract  of  no 
effect,  and  to  let  the  second  one,  does  not  appear.  It 
was  treated  by  both  the  board  of  supervisors  and  Dyer 
as  having  been  extinguished.  Nothing  was  done  under 
it  The  contents  of  the  first  contract  are  not  before  us, 
and  although  assuming  the  proceedings  which  led  up  to 
it  to  have  been  regular,  still,  for  some  substantial  defect  or 
other  in  the  contract  itself,  the  board  of  supervisors  may 
properly  have  deemed  it  necessary  to  renew  the  proceed- 
ings, and  obtain  bids  over  again,  which  resulted  in 
another  contract  with  the  same  person,  who  was  a  com- 
petitive bidder  for  the  work.  This  being  probable,  we 
must  presume  that  the  board  acted  regularly  in  effecting 
the  second  contract,  and  that  a  valid  and  sufficient  rea- 
son existed  for  such  action.  (Code  Civ.  Proc,  sec.  1963, 
subd.  15.) 

For  these  reasons,  we  think  the  judgment  and  order 
should  be  affirmed. 

FooTB,  C,  and  Vanclief,  C,  concurred. 

The  CouKT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.  12661.    In  Bank.— Decembetr  12.  1890.] 

JOHN  BENSON,  Respondent,  v.  J.  M.  SHOTWELI^ 

Appellant. 

VUVDOB   AND   FUBCHASBB— Ck>NTRACT   OF   SaLB— ReTUBN   OF  DEPOSIT 

— Option  of  Pubchaseb — Construction  of  Ck)NTBACT. — ^A  mem- 
orandum signed  by  a  yendor,  acknowledging  the  receipt  of  a 
certain  sum  of  money  as  a  deposit  on  account  of  the  sale  of 
certain  land  therein  described,  for  a  price  fixed,  and  pro- 
viding that  the  sale  should  be  null  and  void  and  that  the 
deposit  should  be  returned  in  case  the  title  did  not  prove 
satisfactory  to  the  purchaser,  is  a  valid  contract  for  the  pur^ 
chase  and  sale  of  the  land,  and  not  a  mere  sale  of  an  option 
to  the  purchaser  to  buy  the  land. 

Id. — Statute  of  Frauds — ^Acceptance  of  Purchases. — ^The  mem- 
orandum will  bind  the  vendor  if  signed  by  him,  though  not 
signed  by  the  purchaser,  and  the  payment  of  the  deposit  by 
the  purchaser  is  a  sufficient  acceptance  by  him  of  the  terms 
of  the  contract. 

Id. — ^LiEN  OF  Purchaser  for  Amount  of  Deposit. — The  purchaser 
has  a  lien  upon  the  property,  for  the  amount  of  the  deposit, 
in  case  of  failure  of  the  vendor  to  make  good  his  part  of  the 
contract,  unless  the  vendee  is  himself  first  in  default 

Id. — ^Abstract  of  Title — Misnomer  of  Grantor — Insufficient  Ti- 
tle OF  Record. — ^Where  the  abstract  of  title  showed  that  Uie 
title  of  record  came  into  "H.  P.  Hepburn/'  and  there  was  no 
deed  from  h!m,  but  the  next  deed  of  record  was  from  "H.  P. 
Hopkins,"  and  the  vendor  claimed  that  the  record  was  wrong, 
and  that  the  deed  purporting  to  be  from  Hopkins  was  in 
fact  from  Hepburn,  but  refused  to  submit  his  proof  for  ex- 
amination of  the  purchaser  or  permit  the  deed  to  be  re- 
corded correctly,  a  good  title  is  not  shown,  and  the  purchaser 
is  Justified  in  refusing  to  buy  the  land,  and  may  claim  re- 
turn of  the  deposit,  even  though  it  may  be  afterward  proved 
that  the  title  was  good. 

Id. — Satisfactory  Title— Prescription. — Under  an  agreement  for 
the  purchase  of  land  on  condition  that  title  would  be  satis- 
factory to  the  purchaser,  the  purchaser  le  entitled  to  a  good 
paper  title  of  record,  which  is  sufficient  in  law,  and  is  not 
bound  to  accept  a  title  resting  upon  the  statute  of  limitations, 
or  to  take  the  risk  of  determining,  from  facts  de  hora  the 
record,  whether  or  not  an  adverse  claim  is  barred  by  limi- 
tation. 

Id. — Contract  for  Possession  —  Construction  —  AcrruAL  Posses- 
sion—  Attornment  of  Tenants  —  Incomplete  Possession. — 
Where  the  agreement  for  the  sale  of  land  provided  that  pos- 
session would  be  given  and  guaranteed  to  the  purchaser,  the 
purchaser  is  entitled  to  an  actual  poasesaio  pedis  of  the  whole 
land,  and  constructive  possession  by  attornment  of  tenants 
is  not  sufficient;  and  where  it  appears  that  the  tenants  re- 
fused to  give  possession,  and  several  of  the  houses  were 
locked  up  and  the  occupants  absent,  and  that  an  adverse 
right  had  grown  up  an  to  part  of  the  land,  the  promise  by 
several  of  the  tenants  to  attorn  to  the  purchaser  does  not 
constitute  the  delivery  of  possession  required  by  the  contract 
LXXXVIL  Cal.— 4 
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Id. — ^Assignment  of  Prior  Rent  —  E^tcumbranceb  —  Tenahot. — 
The  fact  that  the.  contract  of  sale  provided  that  the  pur- 
chaser should  be  entitled  to  rent  from  a  day  anterior  to  the 
date  of  the  contract  does  not  bind  the  purchaser  to  take 
the  lot  subject  to  encumbrances,  or  to  the  right  of  passession 
of  tenants  at  the  tir  ^  of  final  completion  of  the  terms  of 
the  agreement,  nor  modify  a  provision  in  the  contract  for 
delivery  of  possession. 

In. — Concubrent  Conditions. — Where  by  the  terms  of  the  con- 
tract the  delivery  of  possession  and  transfer  of  title  by  the 
vendor,  and  payment  of  purchase-money  tty  the  purchaser, 
were  to  be  simultaneous  and  concurrent,  the  conditions  are 
mutual  and  dependent,  and  the  vendor  is  not  entitled  to  de- 
mand the  purchase-money  until  delivery  of  possession. 

Id. — Quieting  Title — Action  by  Vendor — Return  of  Deposit — 
Rights  of  Purchaser. — ^Where  the  purchaser  of  land  pays  a 
deposit  on  account  of  the  sale,  under  an  agreement  with  the 
vendor,  by  which  he  was  to  have  the  deposit  returned  to 
him  if  the  title  should  not  be  satisfactory,  and  it  appears 
that  the  purchaser  is  entitled  to  a  return  of  the  deposit,  the 
vendor  cannot  have  his  title  quieted  against  the  purchaser 
until  he  first  restores  the  money  received. 

Action  to  Quiet  Title — Equity — Maxim. — ^An  action  to  quiet 
title  is  in  the  nature  of  a  suit  in  equity,  and  relief  therein  is 
subject  to  the  maxim  that  he  who  asks  equity  must  do  equity. 

Id. — ^Rescission  of  Contract — ^Restoration  of  Money  Received. — 
Where  the  pla*ntifF  in  an  action  to  quiet  title,  if  he  had 
brought  an  action  to  rescind  a  contract  with  the  defendant 
would  not  have  been  entitled  to  that  relief  until  he  had  re- 
stored all  that  he  had  received  under  the  contract,  he  cannot 
avoid  this  obligation  by  coming  into  equity  to  quiet  his  title. 

Appeal  —  Findings  —  Support  of  Judgment  —  Modification — Re- 
versal.— Upon  appeal,  where  the  findings  as  they  stand  would 
not  support  a  Judgment  for  the  appellant,  and  the  appellant 
is  entitled  to  a  reversal  of  the  Judgment,  the  Judgment  can- 
not be  modified,  in  the  appellate  court,  so  as  to  give  the 
appellant  the  relief  to  which  he  is  emitted,  as  the  appellate 
court  cannot  make  findings  for  the  court  below,  but  can  only 
reverse  the  Judgment 

Appeal  from  a  judgment  of  the  Superior  Court  of  tbe 
city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  N.  Drown,  for  Appellant 

The  transaction  was  a  sale.  (Civ.  Code,  sec.  1726,  aubd. 
3,  and  sec  1729.)  The  contract  is  valid,  sufficient,  and 
complete.  It  did  not  require  the  vendee's  signature.  {Fa- 
b'mk  V.  CdOahaai,  66  Cal.  159;  Worrall  v.  Mwnn,  6  N.  Y. 
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229;  55  Am.  Dec  830;  Civ.  Code,  sec  1741;  Code  Civ. 
Proc,  sec.  1971.)  A  deposit  is  considered  as  payment, 
in  party  of  the  purchase-monej.  (Sugden  on  Vendors, 
8th  Am.  ed.y  p.  50,  sec  19.)  The  appellant  has  a  lien 
upon  the  land  for  the  portion  of  the  purchase  price 
which  he  paid.  (Civ.  Code,  sec  3050;  Chase  v.  Peck,  21 
N.  T.  585 ;  Overton  on  liens,  sec  640,  p.  694 ;  Pomeroy's 
Eq,  Jur.,  sees.  167,  1263.)  As  the  vendor  could  give 
neihter  title  nor  possession,  the  appellant  was  entitled, 
at  least,  to  recover  the  money  paid.  (Sanders  v.  Lansing, 
70  Cal.  429.)  The  delivery  of  possession  and  the  trans- 
fer of  title  were  to  be  simultaneous  and  concurrent  with 
the  payment  of  the  purchase-money.  The  conditions  of 
the  contract  were  mutual  and  dependent, — "concur- 
rent,"— ^within  the  meaning  of  section  1437  of  the  Civil 
Code;  and  the  vendor's  giving  possession  was  a  condition 
precedent  to  the  vendor's  right  to  insist  upon  a  payment 
of  purchase-money.  (Civ.  Code,  sec.  1439;  Hill  v. 
Origsmy,  35  Cal.  661-663 ;  Stockton  Savings  &  L.  Soc.  v. 
HUdreih,  53  CaL  723 ;  Pomeroy  on  Specific  Performance, 
sec  336;  Pou^eU  v.  Da/yton  S.  &  0.  B.  Co.,  14  Or.  356.) 
In  contracts  of  this  nature,  time  is  deemed  to  be  of  the 
essence  of  the  agreement.  (Sugden  on  Vendors,  8th  Am. 
ed.,  257—259.)  Failure  to  put  appellant  in  possession 
constituted  a  breach  of  the  agreement,  on  the  part  of  re- 
spondent (Bigler  v.  Morgan,  77  N.  Y.  315,  318 ;  Morange 
v.  Morris,  8  Keyes,  48 ;  Pryse  v.  McOvire,  81  Ky.  606 ; 
Egbert  v.  Chew,  14  N.  J.  L.  446 ;  2  Sutherland  on  Dam- 
ages, 210,  211,  note.)  If  unable  to  give  the  whole 
amount  of  land,  the  law  holds  the  vendor  as  utterly  fail- 
ing. (Pomeroy  on  Specific  Performance,  sees.  339,  366.) 
The  stipulation  as  to  possession  would  not  have  been 
satisfied  by  a  mere  attornment  of  the  tenants,  as  attorn- 
ment followed  by  operation  of  law.  (Civ.  Code,  sec. 
1111 ;  Taylor  on  Landlord  and  Tenant,  7th  ed.,  sees.  440, 
442,  621.)  As  there  was  objection  to  the  title,  the  pur- 
chaser could  not  have  taken  possession^  as  such  act  would 
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be  deemed  an  acceptance  of  such  title.  (Sugden  on 
Vendors,  8th  Am.  ed.,  p.  7,  par.  16,  p.  343,  par.  14;  p. 
630,  par.  9.)  The  purchaser  will  not  be  forced  to  com- 
plete the  contract  unless  the  title  is  free  from  any  rea- 
sonable doubt.  (Pomeroy  on  Specific  Performance,  sees. 
198,  199,  342,  347,  note  1 ;  Boone  on  Eeal  Property,  sec 
383.)  The  doubt  may  relate  to  the  construction  of  deeds 
and  other  "writings,  which  constitute  the  chain  of  title. 
(Pomeroy  on  Specific  Performance,  sees.  200,  203.)  The 
vendee  is  entitled  to  have  a  paper  title  sufficient  in  law, 
and  is  not  bound  to  accept  a  title  resting  on  adverse  pos- 
session. (Hartley  v.  James,  50  N.  Y.  42.)  If  the  seller 
affers  a  defective  title,  a  formal  tender  and  offer  of  pay- 
ment and  demand  of  a  deed  is  not  necessary  to  enable 
the  purchaser  to  recover  back  what  he  has  paid.  (Hart- 
ley V.  James,  50  N.  Y.  43.)  The  purchaser  is  entitled  to 
have  a  title  which  is  clear  and  good  on  the  record. 
(Pomeroy  on  Specific  Performance,  sec.  251,  note  3; 
Tamer  v.  McDonald,  76  Cal.  177;  9  Am.  St.  Rep.  189.) 
This  action  is  purely  equitable  in  its  nature,  and  brings 
appellant  under  the  rule  that  he  who  seeks  equity  must 
do  equity.  (Brandt  v.  Wheaton,  52  Cal.  430 ;  Hancock  v. 
Plummer,  66  Cal.  338;  PoUch  v.  Otumee,  66  CaL  267, 
269 ;  BaMard  v.  Carr,  48  Cal.  75 ;  Guttenberger  v.  Woods, 
51  Cal.  523.)  Respondent's  proper  suit  was  to  foreclose  the 
right  of  appellant  to  purchase.  And  in  such  a  suit  the 
court  would  have  been  both  obliged  and  able  to  adequately 
protect  the  vendee  by  its  decree.  (Keller  v.  Lewis,  63 
Cal.  113.)  If  he  had  sought  to  rescind  the  contract  of 
sale  for  the  non-payment  of  the  purchase-money,  he 
could  not  have  done  so  without  restoring,  or  offering  to 
restore,  everything  of  value  which  he  has  received  from 
appellant  under  the  contract.  (Wilson  v.  Sturgis,  71  Cal. 
229 ;  Booth  v.  Hoshins,  75  Cal.  276 ;  Civ.  Code,  sec.  1691, 
subd.  2;  Gifford  v.  CarviU,  29  Cal.  593;  Parks  v.  Evans- 
vUle,  I.  &  C.  S.  L.  R.  R.,  23  Ind.  571 ;  Chandler  v.  Chand- 
ler, 55  CaL  269;  Cazara  v.  Orena,  80  CaL  132.) 
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Edward  J.  Pringle,  for  Respondent 

The  stipulation  that  title  should  be  satisfactory  does 
not  give  to  a  vendee  a  license  to  reject  the  title  from 
caprice  or  temper,  or  as  a  "mere  pretext  to  get  rid  of 
the  bargain/*  (1  Dart  on  Vendors  and  Purchasers,  145; 
Beardslee  v.  Underhill,  37  K  J.  L.  310 ;  Lord  v.  Stehhens, 
1  Young©  &  C.  222-227 ;  Folliard  v.  Wallace,  2  John. 
402;  KirkUmd  v.  Little,  41  Tex.  456.) 

Fox,  J. — ^Action  in  form  quia  timet,  or  one  brought 
under  section  738  of  the  Code  of  Civil  Procedure,  for  the 
purpose  of  determining  the  adverse  claim  of  defendant  to 
beach  and  water  lot  No.  717,  San  Francisco.  Defendant 
denies  that  he  asserts  any  claim  to  the  lot,  other  than 
that  which  he  derives  under  a  certain  contract  with  the 
plaintiff  for  the  purchase  thereof;  alleges  payment  of  one 
thousand  dollars  under  said  contract,  with  offer  to  fully 
perform  on  his  own  part,  but  inability  and  refusal  to 
perform  on  the  part  of  plaintiff;  and  in  addition  files  a 
cross-complaint  against  plaintiff,  demanding  a  return  of 
said  one  thousand  dollars,  with  interest,  together  with 
damages  for  non-performance  on  the  part  of  plaintiff,  and 
other  relief.  Findings  and  judgment  for  plaintiff;  mo- 
tion for  new  trial  denied,  and  defendant  appeals. 

Eespondent  claims  that  the  transaction  between  him- 
self and  appellant  was  not  a  sale,  or  contract  for  the  sale, 
of  the  lot,  but  a  mere  sale  of  an  option  to  buy  the  lot; 
that  the  one  thousand  dollars  was  paid  for  the  option, 
and  that  defendant  not  having  exercised  the  option,  and 
made  the  purchase,  the  transaction  is  finally  closed, 
and  he,  plaintiff,  is  entitled  to  have  his  title  quieted,  and 
to  retain  the  one  thousand  dollars.  Defendant  on  the 
other  hand,  insists  that  the  transaction  was  a  sale. 
The  contract  was  in  the  words  and  figures  following: — 
"San  Francisco,  September  7,  1888. 

^TReceived  from  J.  M.  Shotwell  one  thousand  dollars, 
being  deposit  on  account  of  sale  by  me  to  him  of  beach 
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and  water  lot  No.  717  [describing  it],  for  the  sum  of  six- 
teen thousand  dollars  ($16,000).  Purchaser  to  pay  the 
commission  of  two  hundred  dollars  ($200)  for  selling,  to 
Messrs.  Moxley  and  Fisher.  Purchaser  to  pay  for  paving 
crossing  of  Howard  and  Steuart  streets,  now  being  done, 
at  an  amount  not  exceeding  one  hundred  and  twenty  dol- 
lars ($120).  The  seller  to  pay  all  other  street-work  now 
being  contracted  for  or  already  done.  Purchaser  to  pay 
taxes  for  current  year  1883-84:.  Purchaser  to  have  the 
rent  of  lot  from  and  after  September  1st  Possession  of 
lot  given  and  guaranteed  to  purchaser  on  transfer  of 
title.  Fifteen  days  given  to  purchaser  for  examination 
of  title  and  making  of  deed.  If  title  not  satisfactory  to 
purchaser,  sale  to  be  null  and  void,  and  above  deposit  re- 
turned to  him. 

"(Signed)  John  Benson. 

^Witness:  Charles  C.  Fishee.*' 

The  thousand  dollars  was  paid  simultaneously  with 
the  execution,  delivery,  and  date  of  this  paper.  The  fif- 
teen days  consequently  expired  on  the  22d  of  September. 

There  is  no  question  in  our  minds  that  this  was  a  good 
and  valid  contract  for  the  purchase  and  sale  of  the  lot, 
the  deposit  to  be  returned  in  case  the  title  did  not  prove 
satisfactory,  or  of  inability  on  the  part  of  the  seller  to  com- 
ply with  its  terms.  It  comes  fairly  within  the  provisions 
of  sections  1726  and  1729  of  the  Civil  Code.  It  was 
signed  by  the  party  to  be  charged,  and  by  the  only  party 
who  was  required  to  sign  it  (Civ.  Code,  sec  1741;  Fa- 
bian V.  CallaJum,  56  Cal.  159.)  The  payment  of  the  de- 
posit by  the  other  party  was  a  sufficient  acceptance  of 
its  terms,  and  by  the  express  terms  of  the  paper  that 
payment  was  not,  as  claimed  by  respondent,  for  an  option, 
but  "a  deposit  on  account  of  sale."  For  the  amount  of 
that  deposit,  the  vendee  had  and  has  a  Hen  upon  the 
property,  in  case  of  failure  on  the  part  of  the  vendor  to 
m^ke  good  his  part  of  the  contract,  unless  the  vendee  is 
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himself  first  in  default     (Civ.  Code,  sec  8060;  Pom- 
eroy's  Eq.  Jur.,  sees,  167,  1263,  and  cases  there  cited.) 

At  or  about  the  time  of  making  the  contract^  respond- 
ent delivered  to  appellant  an  abstract  of  title,  which  ap- 
pellant had  revised  and  continued  down  to  date  at  his 
own  expense,  and  then  placed  it  in  the  hands  of  a  well- 
known  examiner.  On  the  17th  of  September  he  received 
the  report  of  his  examiner,  and  immediately  notified  the 
respondent,  in  writing,  of  certain  defects  in  tne  record 
title,  calling  his  attention  thereto,  and  as  to  one  which 
boemed  to  be  an  important  one,  suggesting  that  possibly 
it  arose  from  clerical  error  in  the  record,  and  asking  for 
the  original  papers,  that  he  might  submit  them  to  his 
counsel  and  examiner;  also  calling  his  attention  to  cer- 
tain facts  in  regard  to  tlie  occupancy  and  possession  of 
the  lot,  and  to  the  fact  that  "to  avoid  trouble  and  give 
undisputed  possession,  it  will  be  necessary  to  oust  them 
all."  Receiving  no  response  to  this,  appellant  again 
wrote  to  the  respondent,  on  the  19th,  as  follows:  "I  am 
waiting  patiently  your  reply  to  my  note  of  the  17th  inst., 
referring  to  matters  requiring  your  attention  in  clearing 
tip  title,  etc.,  to  water  lot  No.  717.  If  you  will  be  kind 
enough  to  inform  me  where  I  can  find  you  during  busi- 
ness hours,  and  at  what  time,  I  will  meet  you.  I  wish 
to  close  up  the  business  without  further  delay."  After 
receiving  this  letter,  respondent  called,  and  claimed  that 
he  had  the  original  of  the  deed  to  which  exception  was 
taken  in  the  chain  of  title  shown  by  the  abstract,  which, 
according  to  the  record,  was  signed  "Hopkins,"  but 
which  he  claimed  was  in  fact  signed  "Hepburn,"  as  it 
was  required  to  be,  in  order  to  make  the  title  correct;  but 
he  refused  to  let  the  appellant  take  it,  to  submit  it  to 
counsel,  or  to  put  it  upon  record.  His  attention  was 
then  also  particularly  called  to  the  condition  of  the  lot 
as  to  the  matter  of  possession,  but  he  took  no  measures 
to  prepare  himself  for  delivery  of  possession,  as  required 
by  his  contract     On  the  22d  of  September,  the  day  when 
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bj  the  terms  of  the  contract  the  transaction  was  to  be 
closed,  he  sent  his  agent  with  his  deed  of  the  premises, 
and  made  a  tender  thereof,  and  demanded  the  remaining 
fifteen  thousand  dollars.  Appellant  counted  out  to  him 
the  money,  and  as  he  was  about  to  put  it  in  a  bag  and 
carry  it  away,  appellant  said:  "Wait  a  minute,  gentle- 
men, you  must  go  down  and  put  me  in  possession  of  the 
lot,  and  then  you  can  take  the  money  away,"  and  added 
that  upon  receiving  possession  of  the  whole  lot,  and  with 
the  correction  of  the  deeds,  he  was  ready  to  complete  the 
purchase. 

The  evidence  given  upon  the  trial  shows  the  title  from 
two  sources:  !•  An  alcalde  grant  made  January  8,  1850; 
2.  A  deed  from  the  California  land  commissioners  dated 
August  26,  1854.  In  tracing  the  title  down  from  the 
alcalde  grant^  it  came  into  H,  P.  Hepburn.  There,  ac- 
cording to  the  records  of  the  recorder's  office,  and  as 
shown  by  the  abstact,  there  was  a  complete  break  in 
the  chain  of  title.  The  next  deed  in  order  of  date  was 
from  H.  P.  Hopkins,  and  there  was  no  deed  of  any  date 
from  H.  P.  Hepburn.  It  was  admitted  upon  the  trial, 
and  so  appears  in  the  record,  that  the  land  is  within  the 
grant  to  the  pueblo  of  San  Francisco.  If  that  is  true, 
and  it  must  be  taken  as  true  for  the  purposes  of  this 
case,  here  was  a  fatal  defect  in  the  record  title.  It  could 
not  be  helped  out  by  a  good  chain  of  deeds  from  the 
land  commissioners  down ;  for  if  the  land  was  within  the 
grant  to  thp  pueblo,  the  commissioners  had  no  title  to 
grant,  and  nothing  was  acquired  or  taken  under  their 
deed.  It  therefore  became  important  that  the  connec- 
tion should  be  complete  with  the  alcalde  title.  Accord- 
ing to  the  record,  the  plaintiff  utterly  failed  to  connect 
himself  with  that  title.  Under  the  contract,  defendant 
was  entitled  to  a  good  paper  title,  sufficient  in  law,  and 
was  not  bound  to  accept  a  title  resting  upon  the  statute 
of  limitations,  or  take  the  risk  of  determining,  from  facts 
which  he  might  learn  de  hors  the  record^  whether  or  not 


Digitized  by 


Google 


Dec  1890.]         Bbnson  v.  Shotwelu  67 

the  statute  of  limitations  could  be  successfully  pleaded 
against  an  adverse  claim.  (Hartley  v.  James,  60  N.  Y. 
42.)  True,  plaintiff  claimed,  and  upon  tlie  trial  proved, 
that  the  record  was  wrong,  and  that  the  deed  purporting 
to  be  from  Hopkins  was  in  fact  from  Hepburn.  But  at 
the  time  when  it  was  his  duty  to  show  good  title,  he  al- 
lowed the  matter  to  rest  upon  his  naked  assertion,  *and 
refused  to  submit  his  proof  for  examination,  or  to  permit 
the  deed  to  be  recorded  correctly.  Defendant  had  a  right, 
therefore,  to  stand  by  the  record,  and  to  govern  his  con- 
duct accordingly. 

Some  other  discrepancies  in  the  chain  of  this  title  were 
also  pointed  out  as  defects,  at  the  time,  but  they  do  not 
seem  to  have  been  seriously  insisted  upon,  and  compara- 
tively, at  least,  they  were  immaterial. 

As  to  possession,  the  evidence  shows  that  there  were 
on  the  lot  several  tenements,  a  blacksmith-shop,  a  shoe- 
maker's shop,  a  stable,  and  several  shanties,  ships'  cabins, 
and  the  like;  that  one  or  two  of  these  tenements  were 
occupied  by  persons  attorning  to  the  plaintiff,  and  pay- 
ing a  small  monthly  rental;  that  others  of  them  were 
occupied  by  persons  whose  names  even  could  not  be 
learned, — ^persons  sleeping  there  at  night,  and  absent 
during  the  day, — the  regular  tenant  claiming  that  they 
slept  there  by  his  permission,  but  he  did  not  even  know 
the  names  of  some  of  them.  Along  the  rear  end  of  the 
lot,  certain  buildings,  supposed  to  stand  on  the  comers, 
f jid  a  fence  running  from  one  to  the  other  of  them,  con- 
stituted the  rear  line  of  occupancy,  but  it  was  found, 
upon  survey,  that  these  buildings  and  this  fence  were  in- 
side the  line  of  the  lot  one  foot  eight  and  a  half  inches, 
and  that  for  at  least  twelve  or  thirteen  years  this  strip 
had  been  so  fenced  out  of  this  lot,  and  used  and  occu- 
pied by  the  tenants  on  the  adjoining  lot,  which  be- 
longed to  Mrs.  Klumpke,  then  in  Europe,  with  no  agent 
liere  authorized  to  act  for  her  in  the  matter  of  determin- 
ing or  deciding  whether  she  claimed  it  or  not     These 
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facts  appear  from  the  evidence,  without  Bubstantial,  and 
it  seems  to  us  without  any,  conflict 

Under  these  circumstances,  the  defendant  claimed  and 
demanded  that  when  he  paid  his  money  he  should  be 
given,  not  only  a  good  paper  title,  but  the  actual  posses- 
sion of  the  lot,  and  of  the  whole  lot  When  demand  was 
made,  and  the  money  counted  out^  plaintiff's  agent  sent 
some  persons  down  with  defendant  to  put  him  into  pos- 
session, but  the  tenants  said  they  could  not  give  it ;  several 
of  the  small  tenements  were  locked  up,  and  the  occupants 
absent,  and  the  strip  on  the  outside  of  the  fence  was  com- 
pletely covered,  to  a  depth  of  several  feet,  with  lumber 
l^elonging  to  the  tenant  of  Mrs.  Klumpke.  The  parties 
returned  without  a  surrender  of  possession. 

It  is  claimed,  on  the  part  of  respondent,  that  the  tenants 
who  were  under  lease  from  plaintiff  said  while  there  that 
rhey  would  acknowledge  the  defendant  as  their  landlord, 
and  attorn  to  him,  and  that  this  was  all  that  was  re- 
quired. But  this  was  not  the  measure  of  plaintiff's  ob- 
ligation, according  to  the  letter  of  his  bond.  According 
to  that  paper,  defendant  was  entitled  to  an  actual  posses- 
fiio  pedis  of  the  whole  lot  The  language  of  the  contract 
implied  nothing  less.  Constructive  possession,  and  the 
duty  to  attorn,  would  follow  the  title ;  and  if  that  was  all 
that  was  meant>  there  was  no  need  to  have  said  anything 
about  possession  in  the  contract  But  in  that  instru- 
ment it  is  expressly  provided  that  the  possession  of  the 
lot  is  to  be  both  "given  and  guaranteed  to  purchaser  on 
transfer  of  title."  Nor  is  this  relieved  or  modified  by 
the  other  provision,  that  he  is  to  receive  the  rent  from 
and  after  September  1st  That  assures  him,  in  case  tho 
contract  is  carried  out,  the  rent  from  a  day  anterior  to 
the  date  of  the  contract,  but  does  not  bind  him  to  takr 
the  lot  with  all  its  encumbrances  at  the  time  of  final 
completion  of  tlie  terms  of  the  agreement  Besides,  this 
proposed  attornment  was  from  only  two  or  three  of  tlv 
many  occupants  of  that  lot     The  others  knew  no  land 
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lord,  and  were  unknown  to  any.  Their  tenements  were 
locked  np^  said  access  to  them  could  not  be  had  without 
a  violation  of  law.  Still  more^  as  to  an  important  por- 
tion of  the  lot  it  was  certain  that  an  adverse  right  had 
grown  up,  which,  if  asserted,  would  defeat  the  title  as  to 
that  portion,  and  it  was  not  known  then,  or  even  at  the 
time  of  this  trial,  whether  it  would  be  asserted  or  not 

By  the  terms  of  the  contract,  delivery  of  possession 
and  the  transfer  of  title  were  to  be  simultaneous,  and 
both  were  to  be  concurrent  with  the  payment  of  the 
money.  The  conditions  of  the  contract  were  mutual  and 
dependent,  concurrent,  within  the  meaning  of  section 
1437  of  the  Civil  Code.  Under  it,  respondent  was  not 
entitled  to  demand  payment  of  the  money  until  he  de- 
livered that  possession.  (Civ.  Code,  sec.  1439;  Hill  v. 
Grigsby,  86  Cal.  661-663 ;  Stockton  8av.  etc.  Soc.  v.  Hilr 
dreth,  53  Cal.  723.)  The  word  "possession,"  as  used  in 
this  contract,  is  to  be  understood  and  construed  in  its  ordi- 
nary and  popular  sense.  (Civ.  Code,  sec  1644.)  Ac- 
cording to  the  uncontradicted  evidence,  appellant  offered 
to  perform  according  to  the  strict  letter  of  the  contract. 
(Civ.  Code,  sees.  1437,  1498.)  And  no  objection  was 
made  to  the  mode  of  such  offer.  (Civ.  Code,  sec  1501.) 
ITothing  which  transpired  afterwards  met  the  measure  of 
his  ri^tful  demand.  The  subsequent  written  surrender 
of  possession  to  plaintiff  by  his  tenants,  which  was  after- 
wards shown  to  defendant,  did  not  meet  the  calls  of  the 
contract  It  was  a  mere  statement  of  surrender,  not  ac- 
companied or  followed  by  an  actual  surrender,  and,  at^ 
before  stated,  was  from  only  a  portion  of  the  actual  occu- 
pants. 

The  court  found  in  favor  of  plaintiff,  and  against  de- 
fendant, on  all  these  questions  of  performance  and  offers 
to  perform  on  the  part  of  the  respective  parties.  With- 
out specifying  them  separately,  we  think  the  findings 
upon  these  questions  are  clearly  against  the  evidence, 
and  that  the  evidence  on  the  subject  is  without  substan 
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tial  conflict.  The  case  must  therefore  go  bade  for  a  se-w 
trial,  and  it  remains  only  to  consider  the  points  made 
on  the  questions  of  remedy  and  relief. 

Appellant^  although  not  appearing  to  be  in  def  ault^  has 
not  asked  for  specific  performance.     Respondent  has  not 
chosen  to  bring  his  action  to  rescind^  but  rather  seeks 
to  quiet  title.     If  he  had  sought  to  rescind,   appellant 
not  being  in  default,  respondent  would  not  have  been  en- 
titled to  that  relief  until  he  had  restored  all  that  he 
had  received  under  the  contract.     (Civ.  Code,  sec  1691 ; 
Wilson  V.  Stiurgis,  71  Cal.  221,  and  cases  there  cited; 
Booth  V.  Eo&hins,  75  Cal.  276;  Cazara  v.  Orena,  80  Cal. 
132.)     He  cannot  avoid  this  obligation  by  coming  ini"^ 
equity  to  quiet  his  title.     The  complaint  in  this  case 
must  be  treated  as  a  bill  in  equity.     (Brandt  v.  Wheaton, 
52  Cal.  430;  Hancock  v.  Plummer,  66  Cal.  338.)     This 
action  has  always  been  held  to  be  on  the  equity  side 
of  the  court.     (Polack  v.  Qumee,  66  Cal.  267-269.)     He 
who  asks  equity  must  do  equity.     (Ballao'd  v.  Carr,  48 
Cal.  75;  Onitenberger  v.  Woods,  51  Cal.  523.)     Under 
this  contract  and  this  evidence,  plaintiff  cannot  come  into 
a  court  of  equity,  and  ask  to  quiet  his  title  against  the 
claim  of  defendant,  without  restoring  the  money  he  has 
received.     (Chandler  v.   Chandler,  65  Cal.  269.)     The 
real  subject  of  controversy  here  is  the  contract  of  sale, 
and  the  rights  of  defendant  thereunder.     The  judgment 
must  necessarily  adjudicate  those  rights,  and  will  pass 
only    incidentally    upon    plaintiff's    titla      (Pamell    v. 
Hahn,  61  Cal.   131.)     It  may  be  that  respondent  can 
make  good  title,  but  he  did  not  at  the  time  show  good 
record  title;  was  unable  to  put  his  vendee  in  possession, 
and  has  never  yet  shown  that  his  title,  even  if  good  paper 
title,  has  not  been  defeated  as  to  a  part  of  the  lot  by  ad- 
verse possession.     Under  such  circumstances,  the  appel- 
lant was  entitled  to  recover  the  money  paid.     (Sanders 
V.  Lansin4j,  70  Cal.  429.) 

It  is  suggested  that  we  can  order  a  modification  of  the 
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iudgment,  requiring  plaintiff  to  repay  to  defendant  the 
sum  of  one  thousand  dollars,  with  interest  thereon  from 
September  22,  1883,  and  that  thereupon  plaintiff's  title 
be  quieted.  On  the  evidence,  such  a  judgment  would 
seem  to  be  equitable  between  the  parties,  but  it  would 
not  be  supported  by  the  findings  as  they  now  stand,  and 
this  court  cannot  make  findings  for  the  court  below.  If 
in  the  court  below  the  parties  shall  consent  to  so  adjust 
their  differences,  no  doubt  the  court  will  facilitate  them 
in  so  doing.  All  that  we  can  do  is  to  order  that  the 
judgment  and  order  appealed  from  be  reversed,  and  it  is 
80  ordered. 

Patekson,  J.,  McFarland,  J.,  Shabpstbin,  J.,  and 
TiioKNTON,  J.,  concurred. 

WoBKs,  J.,  concurring. — ^I  concur  in  the  judgment, 
on  the  ground  that  possession  was  not  given  as  provided 
in  the  contract  I  do  not  concur  in  the  conclusion 
reached,  that  a  good  title  was  not  shown.  The  respond- 
ent showed,  by  producing  his  deed,  that  the  record  was 
incoirect,  and  that  the  deed  was  made  by  the  proper 
party.  This  was  done  on  the  day  the  contract  was  to 
be  consummated,  and  was  sufficient*  Besides,  it  was 
satisfactory  to  the  appellant,  as  he  only  required,  as  a 
condition  upon  which  he  was  willing  to  pay  the  pur- 
chase-money, that  possession  of  the  property  be  given 
him. 

Rehearing  denied. 
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[No.  12779.    In  Bank.--December  12,  1890.] 

MOSES  MITCHELL^  Rebpondei^t,  t;,   SOUTHERN 

PACIFIC  RAILROAD  COMPANY,  Appellant. 

Nbgugencb — ^Railway  Accident — ^Btibdbn  of  Pboof. — In  an  action 
against  a  railroad  company  to  recover  damages  for  Injuries 
sustained  by  a  passenger,  caused  by  a  train  running  off  the 
track  owing  to  the  negligence  of  the  railroad  company,  al- 
though the  burden  of  proof  Is  upon  the  plaintiff  to  establish 
negligence,  yet  where  the  injury  is  admitted,  and  the  derail- 
ment and  overturning  of  the  car  are  undisputed  facts,  and 
there  is  evidence  tending  to  show  that  at  the  time  of  the 
accident  the  tra'n  was  running  down  a  steep  incline  leading 
to  the  bed  of  a  river,  on  a  new  and  curved  track,  at  an 
unusual  and  dangerous  speed,  the  burden  of  proving  that  the 
injury  was  not  caused  by  its  want  of  care  is  on  the  railroad 
company. 

U). — CONTEIBUTOBT  NEGLIGENCE — ^PASSENGER  InJUBED  FROM  PLAT- 
FORM— ^Violation  of  Rules — Construction  of  Code. — Section 
484  of  the  Civil  Code,  protecting  a  railroad  company  from 
damages  for  an  injury  to  a  passenger  received  on  or  from 
the  platform  of  a  car,  In  violation  of  printed  regulations 
posted  in  the  car,  or  of  verbal  instructions  to  the  passenger, 
is  intended  to  prevent  the  Imprudent  act  of  standing  or  riding 
on  the  platform,  and  neither  the  statute  nor  the  regulation 
has  any  application  where  a  passenger  is  justifiably  entering 
or  leaving  the  cars  when  Injured. 

lo. — Attempt  to  Bscapb  from  Platform — Qxtestion  of  Fact. — 
Where,  at  the  time  the  accident  occurred,  the  plaintiff  was 
standing  on  the  platform  of  the  car,  and  his  testimony 
showed  that  he  had  gone  there  immediately  before  the  ac- 
cident, In  fear  that  some  disaster  would  occur  because  of 
the  speed  of  the  train,  and  that  he  intended  to  jump  there- 
from to  the  sand,  but  that  the  car  was  overturned  as  soon 
as  he  reached  the  platform.  It  is  a  question  for  the  jury 
whether  the  attempt  thus  made  was  an  unreasonable  or  rash 
act,  or  was  one  which  a  person  of  ordinary  care  and  prudence 
might  do  under  the  circumstances. 

[i). — ^Prudence  of  Plaintiff — ^Safety  of  Passengers — Kebvul  of 
Attempt  to  Escape. — ^The  facts,  that  a  passenger  en  a  rail- 
road train  was  injured  in  an  attempt  to  escape  from  an  ex- 
pected accident,  and  that  those  who  remained  in  the  car 
escaped  without  injury,  are  circumstances  to  be  considered 
by  the  jury  in  determining  whether  the  injured  party  acted 
as  a  man  of  ordinary  prudence;  but  where  he  has  acted  with 
reasonable  prudence,  upon  the  probabilities  of  an  effort  to 
escape,  it  cannot  be  sa'd  that  the  attempt  to  escape  consti- 
tuted contributory  negligence,  nor  does  the  inquiry  depend 
upon  the  result  of  the  attempt  to  escape. 

Id. — ^EiViDENCE  —  Action  of  Other  Passengers  —  Error  wrmoxn 
Prejudice. — In  such  a  case,  It  is  error  to  exclude  evidence 
of  the  actions  of  other  passengers,  who  remained  in  the  car, 
and  as  to  whether  or  not  any  of  them  were  injured.  Such 
evidence  is  competent  as  a  part  of  the  res  gestcB,  to  show 
what  they  demand  prudent  conduct    But  such  error  is  cured 
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bj  the  admission  of  undisputed  evidence  showing  that  there 
were  only  a  few  passengers  In  the  car  besides  the  plaintiff, 
and  that  they  all  remained  in  their  seats  until  the  car  was 
OYertumed,  and  all  escaped  unhurt 
Id.— Erboe   ih   Bxbcutino   Evioencb  —  Violation   of   Rclxs    by 

PLAINTHT — OOSBOBOBATION    OT    CoimucTOB — Ck>NFUCriNG    BSvi- 

DENCE. — In  such  an  action,  where  the  conductor  testified  that 
he  left  the  car  two  or  three  minutes  before  the  accident  oc- 
curred, and  that  the  plaintiff  went  out  with  him,  and  that 
after  giving  orders  to  let  off  the  brakes,  he  went  back  into 
the  car  and  sat  down,  while  the  plaintiff  remained  standing 
on  the  platform,  in  violation  of  the  rules,  and  such  evidence 
is  Ui  conflict  with  the  testimony  of  the  plaintiff,  it  is  error 
to  exclude  a  question  asked  one  of  the  passengers,  by  the 
defendant's  counsel,  in  corroboration  of  the  conductor,  as  to 
whether  the  conductor  returned  into  the  car  after  he  and 
the  plaintiff  left  it.  and  before  the  accident  occurred. 


Appeal  from  a  judgment  of  the  Superior  Court  of 
Monterey  Countji  and  from  an  order  denying  a  new 
triaL 

The  following  instructions  were  given  by  the  superior 
ei>urt  upon  the  subject  of  the  burden  of  proof,  and  of  the 
right  of  plaintiff  to  be  upon  the  platform  of  the  railroad 
car:  "The  court  instructs  you  that  the  burden  of  prov- 
ing negligence  rests  on  the  party  alleging  it;  and  where 
a  person  charges  negligence  on  the  part  of  another  as  a 
cause  of  action,  he  must  prove  the  negligence  by  a  pre- 
ponderance of  evidence.  In  this  case,  the  plaintiff 
claims  he  was  injured  through  the  negligence  of  defend- 
ant's employees.  So  that  if  you  find,  from  the  evidence, 
that  the  weight  of  evidence  is  in  favor  of  the  defendant, 
or  that  it  is  equally  balanced,  the  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  defendant  TTie 
plaintiff  can  recover  in  this  action  only  upon  proof  of 
defendant's  negligence;  but  in  order  to  prove  that  n^li- 
gence,  it  is  not  necessary  for  the  plaintiff,  if  he  was 
injured  by  the  overturning  of  the  car  in  which  he  was 
riding,  to  prove  how  or  why  that  overturning  occurred. 
It  being  admitted,  as  already  stated,  that  the  plaintiff 
was  a  passenger  on  the  train  of  the  defendant,  and  that 
be  had  paid,  and  the  defendant  had  accepted,  his  fare. 


Digitized  by 


Google 


64     MiTCiLEix  V.  SouTiiEiiN  pACiFic  IC  IL  Co.   [87  Cai. 

all  that  the  plaintiff  need  establish  in  the  first  instance, 
in  order  to  enable  him  to  recover  in  this  action,  is,  that 
the  car  in  which  he  was  riding  was  overturned  without 
his  fault,  and  that  by  reason  thereof  he  suffered  the  in- 
juries complained  of.     When  the  plaintiff  has  done  this 
he  may  rest,  and  is  at  that  point  entitled  to  your  verdict ; 
for  the  presumption  is,  that  the  overturning  of  the  car 
occurred  through  the  negligence  of  the  defendant,   and 
the  burden  of  proving  that  there  has  been  no  negligence 
is  cast  upon  the  defendant.     How  or  why  the  overturn- 
ing occurred,  it  is  no  part  of  the  plaintiff's  case  to  show ; 
the  fact  that  the  car  did  so  overturn  is  all  that  he  need 
establish,  in  order  to  recover  for  such  injuries  as  he  may 
have  sustained,  unless  his  want  of  ordinary  care  con- 
tributed to  such  overturning,  or  to  his  injury.     In  order 
to  rebut  this  presumption  of  negligence,  the  defendant 
must  show  that  the  overturning  was  the  result  of  inevi- 
table casualty,  or  of  some  cause  which  human  care  and 
foresight  could  not  prevent;  for  the  law  holds  it  respon 
sible  for  the  slightest  negligence,  and  will  not  hold  it 
blameless  except  upon  the  most  satisfactory  proofs.     In 
doing  this,  the  defendant  must  necessarily  explain  how 
the  overturring  occurred,  and  if  it  fails  to  do  this,  the 
presumption  of  negligence  remains.     The  court  further 
instructs  you  that  if  you  find,  from  the  evidence,  that  at 
the  time  plaintiff  left  his  seat  in  the  smoking-car  there 
was  no  imminent  peril  of  life  or  limb,  and  no  apparent 
danger,  but  that  such  imminent  peril  of  life  or  limb,  or 
apparent  danger,  arose  after  plaintiff  took  his  position  on 
the  platform   of  the  smoking-car,   then   plaintiff  cannot 
recover,  and  your   verdict  must  be  for  the   defendant. 
The  court  further  instructs  you  that  if  you  find,  from 
the  evidence,  that  the  plaintiff  left  his  seat  in  the  smok- 
ing-car and  went  to  the  platform  of  said  car,  and  stood 
there  awhile,  then  jumped  off,  he,  plaintiff,  did  so  at  his 
own  risk,  and  the  defendant  cannot  be  held  responsible 
for  any  injuries  he,  plaintiff,  may  have  received,  even  if 
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the  person  in  charge  of  the  train  saw  him  and  did  not 
tell  him  to  go  inside  of  the  car.  The  failure  of  the  per- 
son in  charge  of  the  train  to  direct  or  command  him  to 
go  inside  is  not  such  negligence  as  will  render  the  de* 
fendant  liable.  The  person  in  charge  of  the  train  was 
under  no  l^al  obligation  to  notify  him  that  such  a  place 
was  not  the  proper  place  for  him  to  be.  If  you  believe 
that  the  plaintiff  went  upon  the  platform  under  a  rea- 
sonable apprehension  of  a  derailment  of  the  train^  and 
for  the  purpose  of  jumping  off  in  case  of  an  accident, 
and  while  there  for  that  purpose  was  injured  by  the 
overturning  of  the  car^  I  instruct  you  that  his  being  on 
the  platform  under  these  circumstances  was  not  riding 
or  standing  on  the  platform  within  the  meaning  of  the 
rule  which  prohibits  such  riding  or  standing.  Though 
you  should  believe^  from  the  evidence,  that  had  the 
plaintiff  remained  inside  of  the  car  he  would  not  have 
been  injured,  this  does  not,  in  itself,  bar  a  recovery  by 
him  in  this  action,  though  it  turned  out,  in  the  end,  that 
the  platform  was  a  more  dangerous  place  than  the  inside 
of  the  car;  yet  if  the  danger  of  overturning  was  im- 
minent, and  the  plaintiff,  acting  upon  the  instinct  of 
self-preservation,  placed  himself  in  the  position  which 
appeared  to  him,  as  a  reasonable  man,  to  be  most  safe, 
and  made  such  choice  as  a  person  of  ordinary  prudence 
and  care  placed  in  the  same  situation  might  have  made, 
this  does  not  constitute  n^ligence  on  the  part  of  the 
plaintiff.  The  peril  of  remaining  in  the  car  or  going 
upon  the  platform  is  to  be  judged  by  the  circumstances 
as  they  then  appeared,  and  not  by  the  result  The  fact 
that  passengers  inside  of  the  car  were  not  injured  does 
not  prove  that  the  plaintiff  was  imprudent  or  negligent 
in  going  upon  the  platform ;  he  was  compelled  to  choose 
the  hazard  which  appeared  to  him  to  be  the  least;  that 
is,  to  act  upon  the  probabilities  as  they  appeared  at  the 

tima"     The  jury  returned  a  verdict  in  favor  of  the 
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plaintiff  for  eleven  thousand  dollars  damages.     Further 
facts  are  stated  in  the  opinion  of  the  court. 

8.  P.  Oeil,  and  H.  V.  Morehouse,  for  Appellant 
The  mere  fact  that  an  injury  is  suffered  by  a  passenger 
while  on  his  journey  is  not  sufficient  to  raise  a  presump- 
tion of  negligence  on  the  part  of  the  carrier.  (Shearman 
and  Eedfield  on  Negligence,  sees.  5,  80 ;  McFarland,  J.,  in 
Treadwell  v.  WhUiier,  80  Cal.  604;  13  Am.  St.  Kep.  175.) 
A  carrier  only  undertakes  that  he  will  carry  a  passenger 
without  negligence  or  fault,  and  he  is  not  liable  if  injuries 
happen  from  sheer  accident  or  misfortune,  where  there  is 
no  negligence  or  fault,  or  where  no  want  of  caution,  fore- 
thought^ or  judgment  would  prevent  the  injury.  (Cooley 
on  Torts,  2d  ed.,  768,  769.)  The  burden  of  proof  is  upon 
the  plaintiff  to  establish  negligence  upon  the  part  of  the 
defendant  (Code  Civ.  Proc,  sec  1981;  Shearman  and 
Kedfield  on  Negligence,  sees.  12,  280 ;  Illinois  etc.  B.  R. 
Co.  v.  Cragin,  71  111.  177 ;  Heinemann  v.  Heard,  62  N.  Y. 
448.)  And  fault  and  negligence  are  not  presumed.  (Deer- 
ing  on  Negligence,  sec.  405.)  The  accident  was  an  "in- 
evitable casualty,"  or  that  "which  human  foresight  or  care 
could  not  prevent,"  and  for  which  defendant  is  not  liable 
in  damages.  (Shearman  and  Red  field  on  Negligence, 
sec  6,  and  authorities  cited ;  2  Tliompson  on  Negligence, 
sec  1234;  Deering  on  Negligence,  sec  4.)  The  speed 
with  which  a  train  is  run  is  not  negligence  per  se.  (Shear- 
man and  Redfield  on  Negligence,  sec.  478;  Deering  on 
Negligence,  sec.  241;  Indiana  etc.  R.  R.  Co.  v.  Hall,  12 
Am.  &  Eng.  R  R.  Cas.  146.)  The  law  does  not  allow 
plaintiff  the  benefit  of  running  out  on  the  platform,  unless 
he  acts  upon  a  well-grounded  fear, — a  fear  which  would 
excite  a  reasonable  man.  (South  Covington  R.  R.  Co.  v. 
Ware,  27  Am.  &  Eng.  R.  R.  Cas.  206 ;  Reary  v.  Louisville 
etc.  R.  R.  Co.,  34  Am.  &  Eng.  R.  R.  Cas.  277;  Chicago  etc, 
R.  R.  Co.  V.  Felton,  33  Am.  &  Eng.  R.  R  Cas.  633 ;  Qvlf  etc. 
R.  R.  Co.  V.  W alien,  65  Tex.  568.)  And  if  plaintiff,  without 
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reasoBable  cause,  placed  himself  outside  of  the  car,  on  the 
platform,  he  assumed  the  hazards  of  so  doing.  {Colema/n 
V.  Second  Avemue  R.  B.  Co.,  114  N.  Y.  609;  Ciori?  v. 
Eighth  Avenue  R.  R.  Co.,  36  K  Y.  135 ;  93  Am.  Dec.  495 ; 
Dixon  V.  Brooklyn  City  etc.  B.  B.  Co.,  100  N.  Y.  171.)  A 
regulation  forbidding  passengers  to  stand  on  the  platform 
of  a  car  while  the  train  is  in  motion  being  reasonable  and 
proper,  a  passenger  who  is  injured  while  standing  on  the 
platform,  in  violation  of  such  regulation,  is  guilty  of  con- 
tributory negligence,  and  cannot  maintain  an  action  to 
recover  damages  for  such  injuries.  (Alabama  etc.  B.  B. 
Co.  V.  Hawk,  72  Ala.  112;  47  Am.  Rep.  403;  Solomon  v. 
Manhattan  B.  B.  Co.,  103  N.  Y.  437;  57  Am.  Rep.  760; 
GravUle  v.  Manhattan  B.  B.  Co.,  105  N.  Y.  525 ;  59  Am. 
Rep.  616;Bockford  etc.  B.  B.  Co.  v.  Covltas,  67  111.  898; 
Camden  etc.  B.  B.  Co.  v.  Hoosey,  6  Am.  &  Eng.  R.  R.  Cas. 
454 ;  Fleck  v.  Union  B.  B.  Co.,  10  Am.  &  Eng.  R.  R.  Cas. 
172.)  The  question  asked  by  defendant  as  to  the  con- 
duct of  the  passengers  who  remained  in  the  car,  and 
whether  any  of  them  were  injured,  was  competent  as  part 
of  the  res  gestcB,  and  also  as  evidence  of  what  was  deemed 
prudent  by  those  in  the  same  situation,  having  an  in- 
terest to  take  the  least  and  avoid  the  greatest  hazard. 
{Twomley  v.  C.  P.  N.  &  E.  B.  B.  Co.,  69  N.  Y.  158;  25 
Am.  Rep.  162.) 

D.  M.  Delmas,  for  Respondent 

The  proof  by  a  passenger  of  the  derailment  or  ovetr- 
tuming  of  the  vehicle  in  which  he  is  being  carried,  and 
resulting  injury,  establishes  a  prima  facie  case  of  negli- 
gence. {Breen  v.  N.  Y.  Cent.  B.  B.  Co.,  109  N.  Y.  297 ;  4 
Am.  St.  Rep.  450;  Holbrook  v.  Utica,  12  K  Y.  236,  242, 
243 ;  64  Am.  Dec.  502 ;  Fairchild  v.  Cat.  Stage  Co.,  13  Cal. 
599,  605 ;  Boyce  v.  Cal  Stage  Co.,  25  Cal.  460,  468,  469 ; 
Lawrence  v.  Qreen,  70  Cal.  417,  419-421 ;  59  Am.  Rep. 
*28;  TreadwellY.Whitiier,  80  Cal.  574,  582,  583,  587;  13 
Am.  St.  175;  Christie  v.  Origgs,  2  Camp.  79;  Carpue  v. 
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London  etc.  R'y  Co.y  6  Ad.  &  E.,  N.  S.,  747 ;  Dawson  v. 
Manchester,  5  L.  T.,  N.  S.,  682 ;  Edgerton  v.  ^.  F.  e/c.  JB.  A'. 
Co.,  39  N.  Y.  227,  229,  230;  Peoria  etc.  B.  R.  Co.  v.  Rey- 
nolds, 88  111.  418-420 ;  Wilson  v.  NoHhem  Pac.  R.  R.  Co,, 
26  Minn.  278, 280 ;  Eureka  v.  Timmons,  61  Ark.  460 ;  PHts^ 
burg  etc.  R'y  Co.  v.  Thompson,  66  111.  138, 141 ;  Edgertonv. 
N.  Y.  etc.  R.  R.  Co.,  36  Barb.  389,  394,  395 ;  Piitshwg  etc. 
R.  R.  Co.  Y.  Williams,  74  Ind.  462,  464-^66 ;  George  v.  81. 
Louis  etc.  R'y  Co.,  34  Ark.  613,  624 ;  SvMvan  v.  Philadel- 
phia R.  R.  Co.,  30  Pa.  St  234,  239,  240 ;  72  Am.  Dec.  698 ; 
Yonge  v.  Kinney,  28  Ga.  Ill,  113 ;  Brignoli  v.  Chicago  etc. 
R'y  Co.,  4  Daly,  182-184;  Denver  etc.  R.  R.  Co.  v.  Wood- 
ward, 4  Col.  1,  9, 10 ;  Louisville  etc.  R.  R.  Co.  v.  Ritter,  85 
Ky.  368 ;  Louisville  etc.  R.  R.  Co.  v.  Smith,  2  Duvall,  556- 
568;  Seyholt  v.  N.  Y.  etc.  R.  R.  Co.,  95  N.  Y.  562,  568, 
569;  47  Am.  Rep.  75;  Cleveland  etc.  R.  R.  Co.  v.  Newell, 
104  Ind.  264,  and  cases  cited ;  54  Am.  Hep.  312 ;  Hipsley 
V.  Kansas  City  R.  R.  Co.,  88  Mo.  348 ;  Central R.  R.  Co.  v. 
Sanders,  73  Ga.  513 ;  Moore  v.  Parker,  91  N.  0.  275 ;  Mur- 
phy V.  Coney  Island  etc,  R.  R.  Co.,  36  Hun,  199 ;  Texas  R. 
R.  Co.  V.  Suggs,  62  Tex.  323 ;  Meier  v.  Pennsylvania  R.  R. 
Co.,  64  Pa.  St  225, 230 ;  3  Am.  Rep.  581 ;  BaUim^e  R.  R. 
Co.  V.  Worthington,  21  Md.  275,  282,  283;  83  Am.  Dec 
578 ;  Stokes  v.  SaltonstaM,  13  Pet.  181,  190,  191,  193 ; 
Brehm  v.  Great  Western  R.  R.  Co.,  34  Barb.  256, 266, 271 ; 
Railroad  Co.  v.  Pollard,  22  Wal.  341 ;  Sanderson  v.  Fra- 
zier,  8  Col.  79 ;  54  Am.  Rep.  544 ;  Laing  v.  Colder,  8  Pa. 
St  479,  482,  483 ;  49  Am.  Dec  533 ;  Galena  etc.  R.  R.  Co. 
v.  Yarwood,  17  111.  509,  519 ;  65  Am.  Dec  682 ;  Toledo  etc. 
R'y  Co.  V.  Beggs,  85  111.  80,  83 ;  28  Am.  Rep.  613 ;  Jejfer- 
sonvUle  R.  R.  Co.  v.  Hendricks,  26  Ind.  228,  231,  232 ; 
Thompson  on  Carriers,  210,  211;  Deering  on  Negligence, 
sec.  101 ;  2  Shearman  and  Redfield  on  liTegligence  sec  616, 
pp.  349,  350;  2  Thompson  on  Trials,  sees.  1690,  1691.) 
A  high  rate  of  speed  is  not  negligence  per  se,  but  it  may 
become  an  element  of  n^ligence,  and  tiie  jury  may  find 
it  to  be  negligence,  when  taken  in  connection  with  the 
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surroundiiigs.  (Salter  v.  Utica  etc.  B.  B.  Co.,  88  N.  Y.  42, 
50,  61 ;  Artz  v.  Chicago  etc.  B.  B.  Co.,  44  Iowa,  284,  285 ; 
Peoria  etc.  B.  B.  Co.  v.  Beynolds,  88  IlL  418,  420-422; 
Meloy  V.  Chicago  etc.  B'y  Co.,  42  N.  W.  Rep.  663-665; 
WaUace  v.  St.  Lovis  etc.  B.  B.  Co.,  74  Mo.  694,  697;  2 
Shearman  and  Bedfield  on  Negligence,  sec.  460.)  The 
question  whether  the  rate  of  speed  was  excessive,  when  con 
sidered  in  the  li^t  of  the  circumstances,  was  a  question  for 
the  jury.  (Frick  v.  St.  Louie  etc.  B'y  Co.,  76  Mo.  695, 
612 ;  Marcotte  v.  Marquette,  47  Mich.  1,  8,  9 ;  Deering  on 
Negligence,  sec.  241,  p.  392;  see  also  authorities  efwpra.) 
In  order  to  rebut  the  presumption  of  negligence  arising 
from  the  upsetting  of  a  carrier's  vehicle,  it  is  indispensable 
that  the  carrier  should  show  the  cause  of  the  overturn. 
{Boyce  v.  Cal.  Stage  Co.,  26  Cal.  460,  468,  469 ;  Lawrence 
V.  Oreen,  70  CaL  417,  421 ;  69  Am.  Rep.  428 ;  Baltimore 
etc.  B.  B.  Co.  V.  WoHhington,  21  Md.  276,  283;  83  Am. 
Dec.  578 ;  Carpue  v.  London  etc.  B'y  Co.,  6  Ad.  &  E,,  N. 
S.,  747,  751;  Seyboli  v.  N.  Y.  etc.  B.  B.  Co.,  95  N.  Y. 
562,  568,  569 ;  47  Am.  Rep.  75 ;  Breen  v.  N.  Y.  Central 
B.  B.  Co.,  109  N.  Y.  297 ;  4  Am.  St  Rep.  460 ;  2  Am.  & 
Eng.  Ency.  of  Law,  768,  tit.  Carriers  of  Passengers.)  To 
rebut  the  presumption  of  negligence,  the  carrier  must  es- 
tablish that  the  accident  could  not  have  been  prevented 
by  the  exercise  of  the  highest  possible  degree  of  care  and 
diligence  on  its  part,  whether  in  the  management  of  its 
train  or  track.  (BaUtmore  etc.  B.  B.  Co.  v.  Worthington, 
21  Md.  275,  282,  288;  88  Am.  Dec  578;  Eureka  etc. 
B.  B.  Co.  V.  Timmons,  61  Ark.  460 ;  Stokes  v.  SaUonstall, 
18  Pet  181,  193;  Peoria  etc.  B.  B.  Co.  v.  Beynolds, 
88  111.  418,  420.  Whether  the  presumption  of  negli- 
gence, arising  from  an  overturn,  has  or  has  not  been  re- 
butted by  the  carrier,  is  a  question  for  the  jury.  {SvlUr 
van  V.  Philadelphia,  80  Pa.  St  234,  239,  240 ;  72  Am.  Dec. 
698;  Evreka  etc.  B.  B.  Co.  v.  Timnyons,  51  Ark.  460; 
Seyholt  v.  If.  Y.  etc.  B.  B.  Co.  96  N.  Y.  562,  569 ;  47  Am. 
Eep.  76 ;  Brehm  v.  Oreai  Western  B.  B.  Co.,  34  Barb.  256, 
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271 ;  2  Thompson  on  Trials,  sec.  1692.)  The  platform  is 
intended  as  a  place  of  ingress  and  egress,  and  the  passenger 
has  the  legal  right  to  use  it  as  an  appropriate  means  of  es- 
cape in  case  of  danger.  (Buel  v.  N.  Y.  Cetvt.  B.  R.  Co., 
31  N.  Y.  314,  817;  88  Am.  Dec  271;  Thompson  on  Car- 
riers of  Passengers,  261 ;  Central  R.  R.  Co.  v.  Miles,  88 
Ala.  256.)  A  passenger  cannot  in  law  be  charged  with  con- 
tributory negligence  if,  in  the  face  of  impending  danger, 
and  acting  on  the  instinct  of  self-preservation,  he  seeks  the 
means  of  escape  which  are  at  hand,  even  if  in  so  doing  he 
makes  a  mistake  of  judgment  and  plunges  into  greater  dan- 
ger. {Lawrence  v.  Oreen,  70  Cal.  417,  421,  422 ;  59  Am. 
Rep.  428 ;  Robinson  v.  Western  Pac.  R.  R.  Co,,  48  Cal. 
409,  421 ;  Lewis  v.  Riverside,  76  Cal.  249,  250,  251 ;  Bwel 
V.  N.  Y.  Cent.  R.  R.  Co.,  31  K  Y.  314,  317-319 ;  88  Am. 
Dec.  271 ;  Wilson  v.  NoHhemPac.  R.  R.  Co.,  26  Minn.  278, 
282-285;  37  Am.  Rep.  410;  Cuyhr  v.  Decker,  20  Hun, 
173-175 ;  Iron  R.  R.  Co.  v.  Mowery,  36  Ohio  St.  418,  419, 
422;  38  Am.  Rep.  597;  Smith  v.  St.  Paul,  30  Minn.  169, 
171;  50  Am.  550;  Nelson  v.  Atlantic  R.  R.  Co.,  68  Miss. 
593,  595 ;  Dyer  v.  Erie  R'y,  71  N.  Y.  228,  234^236 ;  East 
Tennessee  etc.  Railroad  v.  Gurley,  12  Lea,  46,  62, 63 ;  Railr 
road  Co.  v.  Aspell,  23  Pa.  St  147,  150;  Georgia  R.  R.  Co. 
V.  Rhodes,  56  Ga.  645,  648 ;  Roll  v.  Northern  C.  R.  R.  Co., 
15  Hun,  496,  502 ;  Twomley  v.  Central  Parle  etc.  R.  R.,  69 
N.  Y.  158,  160;  25  Am.  Rep.  162;  Pittsburg  etc.  R.  R.  v. 
Robinson,  29  Alb.  L.  J.  96,  97 ;  Spicer  v.  Chicago  etc.  R'y 
Co.,  29  Wis.  580, 582 ;  Ingalls  v.  Bills,  9  Met.  3, 15 ;  43  Am. 
Dec.  346 ;  Southwestern  R.  R.  v.  Paulk,  24  Ga.  356,  365, 
866 ;  Jones  v.  Boyce,  1  Stark.  N.  P.  493 ;  Cook  v.  Parham, 
24  Ala.  21,  34,  35 ;  Eckert  v.  Long  Island  R.  R.,  57  Barb. 
555,  560;  Stokes  v.  Saltonstall,  13  Pet.  181,  193;  Coulter 
V.  American  etc.  Ex.  Co.,  56  N.  Y.  585,  586,  588 ;  Schultz 
V.  Chicago  etc.  R,  iJ.,  44  Wis.  638,  644,  645 ;  58  Am.  Rep. 
881;  WUdsv.  Hudson  River  R.R.,3S  Barb.  503, 507, 508 ; 
Central  R.  R.  v.  Roach,  64  Ga.  635,  637,  640,  641 ;  Mark  v. 
St.  Paul  etc.  R.  R.,  30  Minn.  493,  495,  496 ;  Pittsburg  etc. 
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R'y  V.  Martin,  82  Ind.  476,  487 ;  Oiumz  v.  Chicago  etc.  B. 
R.  Co.,  62  Wis.  672,  679,  680;  Oalena  etc.  B.  B.  v.  Yar- 
wood,  17  111.  509,  510,  521;  66  Am.  Dec.  682;  FrMe  v. 
Potter,  17  IlL  406,  410,  411;  Pierce  on  American  Rail- 
road Law,  476 ;  Deering  on  Negligence,  sec.  22 ;  1  Shear- 
man and  Redfield  on  Negligence,  sec.  89,  and  cases  cited; 
2  Id.,  sec.  619 ;  Thompson  on  Carriers,  266,  267 ;  Beach  on 
Contributory  Negligence,  sees.  14,  53,  and  cases  cited; 
Wharton  on  Negligence^  sees.  93,  94,  804,  377,  and  cases 
cited ;  4  Am.  &  Eng.  Ency.  of  Law,  49,  50,  tit.  Contribu- 
tory Negligence,  and  cases  cited  in  note.)  The  fact  that 
other  passengers  remained  in  the  car  or  coach  and  escaped 
without  injury,  or  that  the  passenger  himself,  if  he  had  re- 
mained, would  have  been  unhurt,  has  been  held  not  to  mili- 
tate against  the  right  of  recovery.  (Buel  v.  N.  Y.  Central, 
31  N.  Y.  314,  819;  88  Am.  Dec.  271 ;  PUtsburg  v.  Bohr- 
man,  29  Alb.  L.  J.  96,  97 ;  Iron  Bailroad  Co.  v.  Mowry,  36 
Ohio  St.  418,  419,  422 ;  38  Am.  Rep.  697 ;  Cuyler  v. 
Decker,  20  Hun,  173-175 ;  Twowley  v.  Central  Park  B. 
R.,  69  N.  Y.  158,  160,  25  Am.  Rep.  162 ;  Wilson  v.  North- 
em  Pac.  B.  B.  Co.,  26  Minn.  278,  283,  284;  37  Am.  Rep. 
410 ;  Georgia  B.  B.  v.  Bhodes,  56  Qa.  645,  648.)  Whether 
or  not  a  passenger  is  negligent  in  seeking  escape  by  the 
platform  of  a  car,  when  a  collision  or  other  catastrophe  is 
imminent,  is  a  question  for  the  jury.  (Buel  v.  N.  Y.  C. 
R.  B.  Co.,  31  N.  Y.  314-319 ;  88  Am.  Dec  271 ;  Iron  B. 
R.  Co.  V.  Mowry,  86  Ohio  St.  418-422 ;  38  Am.  Rep.  597 ; 
PUtsburg  v.  Bohrman,  29  Alb.  L.  J.  96,  97;  Collins  v.  Al- 
bany etc.  B.  B.,  12  Barb.  492,  496 ;  see  also  authorities  su- 
pra.)  It  IS  not  negligence  per  se  for  a  passenger  to  leave, 
or  attempt  to  leave,  a  moving  train.  Whether  or  not  it  is 
n^ligence,  is  for  the  jury,  in  view  of  all  the  circumstances. 
{Little  Bock  etc.  B.  B.  Co.  v.  Atkins,  46  Ark.  423 ;  Baien 
V.  Central  Iowa  B.  B.  Co.,  73  Iowa,  579 ;  5  Am.  St.  Rep. 
708 ;  Beach  on  Contributory  Negligence,  sec.  53 ;  Wharton 
on  Negligence,  p.  340,  sec.  380.)  There  was  no  prejudicial 
error  in  excluding  the  testimony  of  witness  Smith  that 
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the  conductor  had  returned  into  the  car  before  the  acci- 
dent; for  by  the  previous  evidence  of  the  conductor  him- 
self, uncontradicted  and  unobjected  to,  it  was  shown  that 
he  had  returned  to  the  car.  (People  v.  Salorse,  62  Cal. 
139,  145;  Barilari  v.  Ferrea,  59  Cal.  1,  4;  Branson  v. 
CanUhers,  49  Cal.  874,  381 ;  People  v.  Woody,  48  Cal.  80, 
83 ;  Hicks  v.  Whiteside,  23  Cal.  405,  407 ;  People  v.  West- 
lake,  62  Cal.  310.)  The  court  committed  no  prejudicial 
error  in  excluding  testimony  to  the  effect  that  no  passen- 
ger, other  than  plaintiff,  left  the  car.  (Buel  v.  N.  Y. 
Central,  31  N.  Y.  314,  319 ;  88  Am.  Dec  271.) 

Paterson,  J. — This  is  an  action  to  recover  damages 
for  personal  injuries  sustained  by  plaintiff  while  travel- 
ing as  a  passenger  on  one  of  defendant's  trains. 

Appellant  contends  that  the  judgment  and  order  should 
be  reversed,  because  plaintiff  failed  to  show  negligence  in 
the  management  of  the  train,  or  any  defect  in  the  defend- 
ant's railroad  track. 

It  is  doubtless  true,  as  claimed  by  appellant,  that  in 
cases  of  this  character  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  negligence  on  the  part  of  the  de- 
fendant, and  that  the  mere  fact  that  a  passenger  was 
injured  while  on  his  journey  is  not  sufficient  to  raise 
a  presumption  of  negligence  on  the  part  of  the  carrier. 
But  in  this  case  not  only  is  the  injury  admitted,  but  the 
derailment  and  overturning  of  the  car  are  undisputed 
facts,  and  there  is  evidence  tending  to  show  that  at  the 
lime  the  accident  occurred  the  train  was  running  down 
a  steep  incline  leading  to  the  bed  of  a  river,  on  a  new 
and  curved  track,  at  an  unusual  and  dangerous  speed. 
This  showing  was  sufficient  to  throw  upon  the  defendant 
the  burden  of  proving  that  the  injury  was  not  caused  by 
any  want  of  care  on  its  part  (Boyce  v.  CaX.  Stage  Co., 
25  Cal.  460 ;  Lawrence  v.  Green,  70  Cal.  417 ;  59  Am,  Kep. 
428;  Treadwell  v.  Whittier,  80  Cal.  574;  13  Am.  St  Rep. 
175 ;  Breen  v.  N.  Y.  0.  B.  R.  Co.,  109  N.  Y.  297.) 
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At  the  time  the  accident  occurred  the  plaintiff  was 
standing  on  the  platform  of  the  smokingoar,  and  it  is 
claimed  that  he  cannot  recover  for  the  injury  sustained 
by  him,  and  that  defendant  is  relieved  from  responsi- 
bility therefor  by  the  provisions  of  section  484  of  the 
Civil  Code,  which  reads  as  follows:  'liVery  railroad  cor- 
poration must  have  printed  and  conspicuously  posted  on 
the  inside  of  its  passenger-cars  its  rules  and  regulations 
regarding  fare  and  conduct  of  its  passengers ;  and  in  case 
any  passenger  is  injured  on  or  from  the  platform  of  a  car, 
or  on  any  baggage,  woodj  gravel,  or  freight  car,  in  viola- 
tion of  such  printed  regulations,  or  in  violation  of  posi- 
tive verbal  instructions  or  injunctions  given  to  such 
passenger  in  person  by  any  officer  of  the  train,  the  cor^ 
poration  is  not  responsible  for  damages  for  such  injuries, 
unless  the  corporation  failed  to  comply  with  the  provisions 
of  the  preceding  section."  Plaintiff  admitted  at  the  trial 
that  defendant  had  proper  notices,  as  required  by  this  sec- 
tion, posted  in  all  of  its  cars,  and  that  he  had  full  knowl- 
edge of  their  contents  before  the  accident.  He  testified 
that  he  had  gone  out  upon  the  platform  immediately  be- 
fore the  accident,  in  consequence  of  the  fear  that  some  dis- 
aster would  occur;  that  his  attention  was  directed  to  the 
speed  of  the  train  as  soon  as  it  passed  over  the  top  of  the 
grade  and  began  to  descend;  that  the  great  and  unusual 
speed  at  which  the  train  was  going,  taken  in  connection 
with  the  fact  that  the  road  was  new  and  temporary,  led 
him  to  believe  that  an  accident  would  occur,  and  that  he 
went  out  upon  the  platform  intending  to  jump  therefrom 
to  the  sand  on  the  inside  of  the  curve,  where  he  believed 
be  would  escape  with  less  injury  than  if  he  remained 
in  the  car,  and  that  he  had  no  sooner  reached  the  plat- 
form than  the  car  was  overturned  and  he  was  thrown 
upon  the  ground:  that  he  had  been  for  a  long  time  in 
the  employ  of  Wells,  Fargo  &  Co.,  had  acquired  a 
knowledge  and  skill  as  to  the  movement  of  trains,  could 
distinguish  between  the  degrees  of  speed  by  the  motion 
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of  the  tram,  and  that  the  train  ran  faster  on  the  day  of 
Jie  accident  than  ever  before. 

The  evidence  of  the  defendant  tends  to  show  that  the 
plaintiff  had  been  upon  the  platform  several  minutes 
before  the  accident  occurred^  but  if  the  jury  believed 
the  testimony  of  the  plaintiff,  it  was  for  them  to  say 
whether  the  circumstances  were  such  as  would  lead  a 
person  of  ordinary  prudence  to  act  as  the  plaintiff  did. 
The  inquiry  is,  Where  there  has  been  an  unsuccessful 
attempt  to  escape  danger  in  an  accident,  was  the  attempt 
which  was  made  an  unreasonable  or  rash  act?  or  was  it 
one  which  a  person  of  ordinary  care  and  prudence 
might  do  under  the  circumstances  f  The  answer  to  this 
inquiry  cannot  be  made  to  depend  upon  the  result  of 
the  attempt  to  escape,  nor  upon  the  result  which  would 
have  occurred  if  the  attempt  had  not  been  made.  It 
would  be  unreasonable  to  require  a  passenger  in  case  of 
accident  to  judge  with  absolute  certainty  the  degree  of 
danger  attending  him  if  he  made  no  effort  to  escape,  and 
the  absolute  consequences  of  an  effort  to  escape.  He 
must  act  upon  the  probabilities  of  an  effort  to  escape  as 
they  appear  to  him,  and  choose  that  hazard  which  seems 
to  him,  as  a  person  of  prudence,  to  be  the  least  Of 
course,  the  facts  that  he  was  injured  in  the  attempt  to 
escape,  and  that  those  who  remained  in  the  car  escaped 
without  injury,  are  circumstances  which  the  jury  should 
consider  in  determining  whether  he  acted  as  a  man  of 
ordinary  prudence  would  under  the  circumstances;  but 
where  he  has  acted  in  the  manner  described,  it  cannot  be 
said  that  his  attempt  to  escape  constituted  contributory 
negligence.  {Twomhy  v.  C.  P.  N  &  E.  R,  R.  Co.,  69 
N.  Y.  160;  25  Am.  Rep.  162 ;  Iron  Railroad  Co.  v.  Monk- 
ery, 86  Ohio  St.  418 ;  38  Am.  Rep.  597.) 

In  Buel  V.  N.  Y.  C.  R.  R.  Co.,  31  N.  Y.  319,  88  Am. 
Dec.  271,  the  court  said:  "The  statute  exempts  a  rail- 
road company  from  liability  to  a  passenger  who  shall  be 
injured  while  on  the  platform  of  a  car,  etc.,  in  violation 
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of  the  printed  regalations  of  the  company^  posted  up  at 
the  time^  in  a  conspicuous  place^  inside  of  its  passenger- 
cars  then  in  the  train;  provided  the  company^  at  the 
time,  furnished  room  inside  its  passenger-cars  sufficient 
for  the  proper  accommodation  of  the  passengers.  (Lawe 
of  18S0,  a  140y  see.  46.)  There  was  in  this  case  a 
printed  regulation  pursuant  to  this  statute  posted  in  a 
conspicuous  place  inside  the  car,  prohibiting  passengers 
from  standing  or  riding  on  the  platform  of  any  car. 
But  neither  the  statute  nor  the  regulation  has  any  appli- 
cation to  a  case  like  the  present  one.  ....  The  statute 
was  intended  to  prevent  the  imprudent  act  of  standing 
or  riding  on  the  platform,  but  not  to  absolve  railroad 
companies  from  responsibility  for  every  injury  whicli 
might  happen  at  that  place  when  a  passenger  is  passing 
over  it,  while  justifiably  entering  or  leaving  the  cars." 
In  that  case  it  was  held  that  although  the  plaintiff  was 
injured  while  attempting  to  escape  from  the  car  in  a  col- 
lision, and  althou^  the  passengers  in  the  same  car  with 
him,  who  kept  their  seats,  escaped  uninjured,  he  could  not 
be  held  guilty  of  contributory  negligence;  that  he  acted 
with  ordinary  care  and  prudence. 

We  have  carefully  examined  the  instructions  of  the 
court  to  the  jury,  and  find  no  error  in  any  of  theuL 

The  court  erred  in  sustaining  plaintiff's  objections  to 
the  questions  asked  by  defendant  as  to  the  conduct  of 
the  passengers  who  remained  in  the  car,  and  whether 
any  of  them  was  injured.  Evidence  of  the  action  of 
other  passengers  in  such  cases  is  competent  as  a  part  of 
the  res  gestw,  and  to  show  what  they,  being  in  the  same 
dangerous  situation,  deemed  prudent  conduct.  They  all 
had  an  equal  interest  in  protecting  themselves,  and  will 
be  presumed  to  have  done  what  appeared  to  them  to  in- 
volve the  least  hazard. 

This  error  was  cured,  however,  by  other  testimony — 
which  appears  not  to  be  disputed — showing  that  there 
were  only  three  passengers  in  the  car  besides  plaintiff. 
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and  that  they  all  remained  in  their  seats  until  the  car 
was  overturned^  and  all  escaped  unhurt. 

There  is  another  error  assigned^  based  upon  the  refusal 
of  the  court  to  allow  defendant  to  ask  how  often  plaintifiE 
had  traveled  over  the  road  prior  to  the  accident;  but  as 
evidence  on  the  topic  went  in  afterwards  without  objeo- 
'tion,  no  prejudice  can  be  predicated  on  the  ruling  com- 
plained of . 

There  was  one  error  which  we  think  was  prejudicial, 
and  which  entitles  the  appellant  to  a  new  triaL  The 
plaintiff  testified  that  the  car  left  the  track  immediately 
after  he  reached  the  platform ;  that  "just  as  I  [he]  had 
stepped  out  of  the  car  door  the  crash  came/'  It  wao 
claimed  by  the  defendant,  and  it  attempted  to  show  by 
evidence,  that  plaintiff  was  improperly  on  the  platform; 
that  he  was  not  there  through  fear  of  an  accident;  that 
he  had  be^n  standing  on  the  platform  in  violation  of  its 
regulations  several  minutes  before  tbe  accident  occurred, 
and  was  consequently  guilty  of  contributory  negligence. 
The  conductor  testified  that  he  left  the  smoking-car  two 
or  three  minutes  before  the  accident  occurred,  and  that 
plaintiff  went  out  with  him ;  that  the  train  was  not  going 
as  fast  then  as  it  had  on  former  occasions  at  the  same 
point,  and  while  plaintiff  was  on  board ;  that  he  gave  the 
brakeman  orders  to  let  off  the  brakes,  walked  back  into 
the  smoking-car  and  took  his  seat,  while  ike  plaintiff 
remained  standing  on  the  platform.  The  defendant 
then  Called  S.  W.  Smith,  who  was  one  of  the  three  pas- 
sengers in  the  car  at  the  time  of  the  accident,  and  he 
was  asked  to  state  whether  Mr.  Clark,  the  conductor,  re- 
turned into  the  smoking-car  after  he  and  plaintiff  left  it, 
and  before  the  accident  occurred.  Plaintiff  objected  to 
the  question,  on  the  ground  that  it  was  immaterial;  the 
court  sustained  the  objection,  and  defendant  excepted. 

The  question  whether  plaintiff  went  upon  the  platform 
under  the  circumstances  narrated  by  him  was  a  most 
iinportant  one;  in  fact  the  main  question  in  the  case  is. 
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whether  he  acted  as  a  prudent  man  would  under  the  cir- 
cumstances. In  determining  that  question,  the  length 
of  time  he  remained  upon  the  platform,  and  the  conduct 
of  others  on  the  train,  including  the  officers  of  the  train, 
is  material,  competent,  and  important  The  testimony 
of  the  conductor,  if  true,  would  tend,  not  only  to  impeach 
the  testimony  of  the  plaintiff  as  to  the  length  of  time  he 
stood  on  the  platform,  but  directly  to  prove  that  there 
was  no  apparent  reason  for  alarm  at  the  time  the  acci- 
dent occurred.  To  enable  the  jury  to  decide  whether 
the  conductor's  account  of  the  circumstances,  or  that  of 
the  plaintiff,  was  correct,  the  testimony  of  Smith,  a  dis- 
interested witness,  might  have  been  important.  It  cer- 
tainly was  material  and  competent,  and  should  have  been 
admitted. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

MoFablakd,  J.,  Fox,  J.,  and  Beattt,  C.  J.,  concurred. 

WoBKS,  J,,  concurred  in  the  judgment 

Shaspstsin,  J.,  dissented. 

Thokwton,  J.,  dissenting. — I  dissent  The  exclusion 
of  the  testimony  of  Smith  on  which  the  reversal  is  or- 
dered could  not  possibly  have  caused  any  injury  to  the 
defendant  Evidence  of  the  return  of  the  conductor  be- 
fore the  catastrophe  occurred  in  which  the  plaintiff  was 
injured  was  already  in  and  uncontradicted.  The  con- 
ductor had  already  testified  to  the  fact  of  such  return. 
The  time  of  the  return  of  the  conductor  from  the  plat- 
form could  not  possibly  show  how  long  the  plaintiff  stood 
on  the  platform,  as  the  conductor,  when  he  returned,  left 
the  plaintiff  standing  on  the  platform.  The  evidence 
shows  that  the  conductor  and  plaintiff  went  on  the  plat- 
form at  the  same  time.  The  conductor  returned,  leaving 
plaintiff  on  the  platform.     How  could  the  time  of  the 
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return  of  the  conductor  show  how  long  plaintiff  remained 
on  the  platform  after  such  return?  If  the  return  of 
the  conductor  from  the  platform  could  show  anything 
as  to  the  time  that  the  plaintiff  remained  on  the  platform 
after  such  return^  the  fact  of  his  return  was  already  in 
evidence  and  uncontradicted.  A  case  carefully  and  la- 
boriously tried  should  not  be  sent  back  for  a  new  trial  for 
an  error,  if  any,  so  trifling. 
Rehearing  denied. 


[No.  20724.    In  Bank.— December  12,  1890.1 
Ex  PARTE  LIZZIE  WILLIAMS,  on  Habeas  CoBPuaL 

CoNSTTrunoNAL  Law — ^Housb  of  Cobrectton  iw  Saw  Prawcisoo— 
Local  Lbqislation — ^Punishment  of  Crime. — ^The  act  of  1878 
providing  for  the  sentencing  of  certain  prisoners  convicted 
of  felonies  or  misdemeanors  In  the  city  and  county  of  San 
Francisco  to  the  house  of  correction  In  said  city  and  county. 
In  the  discretion  of  the  court.  Is  not  special  or  local,  either 
for  the  punishment  of  crimes  or  misdemeanors,  or  for  regu- 
lating the  practice  of  the  courts  of  Justice,  and  is  not  in 
conflict  with  section  26,  article  4,  of  the  constitution. 

Id. — ^JuBiSDicnoN  of  Superior  Court  of  San  Fbanoisoo. — ^The  su- 
perior court  of  the  city  and  county  of  San  Francisco  is  the 
constitutional  successor  of  the  municipal  criminal  court  of 
the  city  and  county  of  San  Francisco,  as  respects  all  cases 
of  felony  formerly  committed  to  the  jurisdiction  of  that 
court,  and  it  Is  its  province  and  right,  as  the  successor  of 
the  municipal  criminal  court,  to  sentence  to  the  house  of 
correction  persons  convicted  of  felony  in  saM  city  and  county 
who  are  of  the  same  class  as  might  have  been  placed  therein 
hy  the  municipal  criminal  court  under  the  act  to  establish 
the  house  of  correction. 

Id.— Construction  of  Statute. — ^The  power  of  the  superior  court 
to  sentence  a  defendant  convicted  of  felony  in  the  city  and 
county  of  San  Francesco  to  the  house  of  correction  therein, 
under  the  terms  of  the  act  of  1878.  Is  not  affected  by  the 
act  of  1886  "to  provide  for  the  commitment  of  persons  oon- 
Ticted  of  crime  to  the  house  of  correction,"  which  relates 
only  to  minor  offenses,  punishable  by  imprisonment  In  the 
cdUnty  jail,  without  regard  to  age. 

Id. — ^AoK  OP  Prisoner  Convicted  of  Felony— Presumption — ^Ha- 
beas Corpus. — ^Where  the  record  Is  sMent  as  to  the  age  of  a 
prisoner  committed  to  the  house  of  correction  upon  convlo- 
tion  of  a  felony,  the  court  must  be  presumed  to  have  dis- 
charged its  duty  in  ascertaining  the  fact  that  the  prisoner 
was  under  twenty-five  years  of  age  at  the  date  of  judgment; 
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and  whether  the  flnding  be  eridenced  by  the  record  or  by  the 
presumption  of  law»  Its  correctnesa  can  only  be  reviewed 
upon  appeal  under  a  bill  of  exceptions,  and  cannot  be  in- 
quired Into  upon  habeoB  corpu$. 

Application  to  the  Supreme  Court  for  the  discharge  of 
the  petitioner  upon  a  writ  of  habeas  corpus*  The  facts 
are  stated  in  the  opinion  of  the  court 

N.  8.  Wirt,  for  Petitioner. 

The  CouBT. — ^In  this  case,  by  leave  of  the  oourt^  an 
amended  petition  was  filed  after  the  decision  which  was 
filed  July  34,  1890,  and  on  such  amended  petition  the 
petitioner  was  permitted  to  reargue  the  case  on  the  ques- 
tion of  the  constitutionality  of  the  act  of  1878,  under 
which  petitioner  was  sentenced  to  the  house  of  correc- 
tion. 

After  a  patient  hearing  and  investigation,  we  deem  it 
neceesaiy  only  to  add  to  that  which  was  said  in  our  for 
iner  opinion,  that  in  our  judgment  the  act  is  not  in  oon- 
flict  with  section  25,  article  4,  of  the  constitution.  It  is 
not  special  or  local,  either  for  the  punishment  of  crimes 
or  misdemeanors,  or  regulating  the  practice  of  courts  of 
justice.  The  laws  for  the  punishment  of  crimes  and 
misdemeanors  are  uniform  throughout  the  state,  in  the 
matter  of  determining  what  is  a  felony  and  what  a  mis- 
demeanor, and  the  legal  consequences  flowing  from  the 
conviction  of  either.  They  are  uniform  in  prescribing 
the  punishment  of  imprisonment  (when  such  punish- 
ment is  allowed  at  aU)  for  each  of  the  several  offenses 
for  which  that  punishment  is  provided.  This  act  does 
not  change  the  punishment  or  the  d^ree  of  the  crime. 
All  that  it  does  is  to  authorize  the  court  in  San  Fran- 
cisco, in  its  discretion,  to  cause  the  punishment  to  be 
inflicted  in  one  place,  instead  of  either  of  two  or  three 
others  where  it  might  be  done.  If  the  legislature  has  no 
power  to  authorize  courts  to  do  this,  then  it  is  powerless 
to  provide  for  imprisonment  for  felony  in  more  than  one 
place  in  the  state.     We  find  no  such  limitation  upon  the 
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power  of  the  l^slature  in  the  premises.  If,  as  is  claimed 
in  argument,  the  imprisonment  must  be  in  a  state  prison, 
in  order  to  be  equal  and  uniform,  then  there  must  be 
but  one  state  prison;  for  if  more  than  one,  even  thou^ 
the  government  and  discipline  in  all  be  the  same,  it 
would  be  impossible  that  the  climatic  and  other  condi- 
tions would  be  the  same,  and  hence  the  conditions  of 
punishment  would  be  unlike.  Such  cannot  be  the  mean- 
ing of  the  constitution  or  the  law.  It  is  the  fact  of  im- 
prisonment, and  the  labor  during  confinement,  and  the 
civil  consequences  that  attach  to  the  conviction,  that  con- 
stitute the  punishment,  and  not  the  place  where  the  im- 
prisonment is  carried  out. 

Nor  is  the  act  one  regulating  the  practice  in  courts  of 
justice.  Practice  is  that  course  of  proceeding  by  which 
the  investigation  is  had  and  the  judgment  reached. 
When  reached,  the  place  and  manner  of  executing  the 
judgment  (it  being  uniform  in  character  with  other 
judgments  in  like  cases)  is  subject  to  legislative  discre- 
tion; and  the  legislature  may  prescribe  that  all  judg- 
ments, upon  conviction  for  felony,  shall  be  executed  in 
one  place,  or  that  those  in  different  parts  of  the  state 
may  be  executed  in  different  places,  or  having  prescribed 
different  places  for  such  purposes,  it  may,  as  it  has,  leave 
it  to  the  discretion  of  the  court  in  eadi  instance  to  de- 
termine in  which  of  them  the  judgment  shall  be  exe- 
cuted. 

Let  the  writ  be  discharged,  and  the  prisoner  remanded. 

The  following  is  the  former  opinion  above  referred  to, 
rendered  in  Bank  on  the  24th  of  July,  1890 : — 

Fox,  J. — ^Lizzie  Williams,  on  whose  b^alf  this  pro- 
ceeding is  taken,  was  convicted  in  the  superior  court  of 
the  city  and  county  of  San  Francisco  of  grand  larceny, 
and  on  the  eighteenth  day  of  October,  1889,  was  by  the 
court  committed  to  the  house  of  correction  for  the  period 
of  two  yearS|  where  she  has  ever  since  been  and  now  is 


Digitized  by 


Google 


Dec  1890.]  Ex  paste  Williams.  81 

confined  in  pursuance  of  said  judgment  and  oonunitr- 
ment. 

1.  The  first  point  made  on  this  hearing  is^  that  the 
prisoner  was  over  twenty-five  years  of  age  at  the  time  of 
the  pronouncing  of  the  judgment^  by  reason  whereof  the 
court  had  no  jurisdiction  to  sentence  her  to  confinement 
in  the  house  of  correction. 

Whether  a  prisoner  is  or  is  not  over  twenty-five  years 
of  age  is  a  question  of  fact  to  be  determined  by  the  court 
giving  the  judgment^  at  or  before  the  time  of  pronoun- 
cing the  same.  If  it  should  appear  affirmatively,  from 
the  record,  that  the  court  found  the  prisoner  to  be  over 
twenty-five  years  of  age,  then  we  should  be  compelled  to 
hold,  on  the  face  of  the  record,  that  a  judgment  of  con- 
finement in  the  house  of  correction  was  void.  What  we 
should  deem  it  our  duty  to  do  with  the  prisoner  in  such 
case,  there  being  a  valid  conviction,  but  no  judgment,  it 
will  be  sufficient  to  determine  when  the  question  arises; 
it  does  not  arise  in  this  case. 

If  the  record  was  silent  on  the  subject  of  age,  it  being 

a  case  where  written  findings  are  not  required,  the  pre- 

umption  would  be,  that  the  court  had  done  its  duty, 

and  found  the  fact  to  be  such  as  to  warrant  the  judgment 

given. 

In  this  case^  a  certified  copy  of  the  judgment  is  brought 
up  and  offered  in  evidence,  and  it  appears  upon  the  face 
thereof  that  the  court  found  the  prisoner  to  be  under 
the  age  of  twenty-five  years.  Whether  the  finding  be 
evidenced  by  the  record  or  by  the  presumption  of  law, 
its  correctness  cannot  be  inquired  into  in  this  court  upon 
habeas  corpus.  If  the  court  erred  in  its  finding,  the  error 
can  only  be  reviewed  upon  appeal,  the  evidence  and  the 
rulings  of  the  court  being  brought  up  on  bill  of  excep- 
tions. 

2.  The  next  point  insisted  upon  is,  that  no  court,  ex- 
cept the  police  court,  has  jurisdiction  to  sentence  an; 

person  to  confinement  in  the  house  of  correction. 
LiXXXVIL  Cal.— 6 
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This  point  is  not  well  taken.  Before  the  adoption  of 
the  present  constitution,  by  the  act  entitled  ^^An  act  in 
relation  to  the  house  of  correction  of  the  city  and  county 
of  San  Francisco"  (Stats.  1878-79,  p.  953),  the  city 
criminal  courts  or  the  municipal  criminal  court  of  the 
city  and  county,  was  authorized  in  any  case  where  a 
prisoner,  upon  conviction,  might  be  sentenced  to  im- 
prisonment in  the  county  jail  or  in  the  state  prison,  in- 
stead thereof  to  sentence  such  person  to  imprisonment 
in  the  house  of  correction,  provided  that  no  person 
should  be  so  sent  to  the  house  of  correction  who  was 
over  twenty-five  years  of  age.  Upon  the  adoption  of 
the  constitution,  by  section  3,  article  22,  thereof,  all  the 
courts  of  the  state  theretofore  existing,  except  justices' 
and  police  courts,  were  abolished;  but  the  power  of  the 
state,  through  the  judicial  department  of  its  government, 
to  punish  for  public  oflfenses  was  not  thereby  lost.  All 
the  laws  of  the  state  as  to  the  measure  and  mode  of  pun- 
ishment^ not  inconsistent  with  the  constitution,  and  as 
to  what  should  constitute  public  offenses,  remained  in 
full  force ;  jurisdiction  to  administer  them  being  by  proper 
constitutional  and  legislative  enactment  transferred  to  the 
new  courts  established  by  or  under  the  constitution. 
By  article  6,  section  6,  jurisdiction  in  all  cases  amount- 
ing to  felony  (of  which  this  is  one)  was  vested  in  the 
superior  court.  By  operation  of  the  constitution  itself, 
therefore,  the  superior  court  became  vested  with  juris- 
diction in  all  cases  of  felony,  and  succeeded  to  all  other 
courts  which  theretofore  had  possessed  jurisdiction  in 
such  cases. 

As  the  laws  prescribing  the  mode  and  measure  of 
punishment  of  felonies  were  not  changed  by  the  con- 
stitution, it  was  the  duty  and  within  the  power  of  the 
superior  court  to  administer  those  laws  in  the  same 
manner  and  to  the  same  extent  as  other  courts  thereto- 
fore had  jurisdiction  to  do.  For  cases  pending,  in  order 
that  there  should  be  no  abatement  or  loss  of  jurisdiction. 
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it  was  deemed  necessary  to  provide  for  the  transfer  of 
the  causes,  and  the  records  thereof,  from  the  old  courts 
to  the  new,  and  this  was  done  by  section  3,  article  22,  of 
the  constitution,  and  subsequently,  and  more  in  detail, 
by  an  act  of  the  legislature  passed  for  that  special  pur- 
pose, approved  February  4,  1880.  (Stats.  1880,  p.  2.) 
By  section  2  of  that  act  it  is  expressly  provided  that  the 
superior  court  shall  for  all  purposes  be  the  successor  of 
(among  others)  the  municipal  criminal  court  and  the 
city  criminal  court  It  is  claimed  that  this  act,  if  con- 
strued as  for  any  other  purpose  than  to  provide  for  the 
transfer  of  the  records  of  and  giving  jurisdiction  in 
pending  cases,  is  void,  because  such  other  purpose  is  not 
expressed  in  the  title  of  the  act  It  is  unnecessary  to 
discuss  that  contention  here^  for  the  reason,  as  we  have 
already  shown,  that  the  constitution  itself  conferred  the 
jurisdiction  in  all  cases  of  felony,  and  it  became  the  duty 
of  the  court  upon  whick  such  jurisdiction  was  conferred 
to  administer  the  laws  as  it  found  them  until  they  were 
changed.  See  also  Shay  v.  Superior  Cavrt,  67  Cal.  642, 
where  it  was  expressly  held  that  the  superior  court  had 
succeeded  ^'to  all  the  powers  and  jurisdiction  of  the 
....  municipal  criminal  court'' 

8.  It  is  further  contended  that  even  if  the  superior 
court  once  had  power  to  sentence  a  defendant  convicted 
of  felony  to  confinement  in  the  house  of  correction,  it  no 
longer  has  such  power,  by  reason  of  the  provisions  of  the 
act  of  March  9,  1886,  entitled  ''An  act  to  provide  for  the 
commitment  of  persons  convicted  of  crime  to  the  house 
of  correction.''  (Stats.  1886,  p.  84.)  A  careful  examina- 
tion of  that  act,  however,  will  show  that  it  does  not  in 
any  manner  affect  the  question  of  the  power  of  the  court 
to  commit  to  the  house  of  correction  upon  convicticHi 
for  felony.  It  relates  only  to  cases  of  minor  offenses, 
where  the  punishment  may  be  imprisonment  in  the 
county  jail,  and  its  effect  is,  in  such  cases,  to  take  off  the 
limitation  of  age>  and  allow  the  oourt  to  send  persons 
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convicted  of  such  offenses  to  the  house  of  correction,  with- 
out regard  to  age. 

Writ  discharged,  and  prisoner  remanded. 

Beatty,  C.  J.,  Shabpstein,  J.,  and  Thobnton,  J.,  con- 
curred. 


[No.  12800.    In  Bank. — ^December  12,  1890.1 

THE  CITY  OF  NAPA,  Respondent,  v.  J.  R  HOW- 
LAND,  Appellant, 

Dedioation  of  Levee  and  Street — ^Designation  upon  City  Map — 
Ejectment  by  Municipal  Cobpoeation — Findings — ^EjVIdencb 
— Review  upon  Appeal. — In  an  action  of  ejectment  brought 
by  a  city,  where  the  conrt  finds  that  the  land  sued  for  had 
been  dedicated  by  Che  owners  for  the  use  of  the  public  as  a 
levee  and  street,  and  the  finding  Is  sustained  by  the  evi- 
dence, a  judgment  in  favor  of  the  cHy  is  supported  by  such 
finding;  and  a  subsequent  finding  that  the  land,  by  the  di- 
rection of  the  owners,  had,  after  such  dedication,  been  so 
designated  on  the  maps  of  the  city,  is  immaterial,  and  may 
be  excluded  from  consideration  upon  appeal,  although  not 
supported  by  the  evidence. 

Id. — Evidence — ^Maps  not  Made  by  Owneb — Waives  op  Objection. 
— ^Where  recorded  maps  produced  upon  the  question  of  dedi- 
cation are  admitted  subject  to  further  proof  that  they  were 
made  and  recorded  by  a  real  owner  of  the  land,  or  for  a 
limited  purpose  as  explanatory  diagrams,  objection  la  waived 
if  there  is  no  motion  to  strike  them  out  for  want  of  further 
evidence,  and  no  exception  is  taken  to  their  admission,  and 
they  are  referred  to  on  the  argument  of  the  case  by  both 
parties  in  considering  and  discussing  their  efCect  as  evidence 
on  the  question  of  dedication. 

Id. — ^Map  Made  at  Request  of  Owneb. — A  map  made  and  recorded 
at  request  of  a  former  owner  of  the  premises  is  admissible 
as  evidence  against  his  grantees  upon  the  question  of  dedi- 
cation by  the  former  owner. 

Id. — ^Dedication  fob  Public  "Landing" — ^"Levee." — Evidence  show- 
ing a  dedication  of  land  for  a  public  landing  will  support  a 
finding  of  a  dedication  as  a  public  levee  and  for  street  pur- 
poses. The  word  "levee,"  as  applied  to  portions  of  the  public 
highways  bordering  on  navigable  streams  and  sloughs  in  in- 
terior cities  and  towns,  has  the  same  meaning  as  landing. 

Id. — Dedication  by  Mexican  Grantee — Estoppel — After-agquibed 
Title. — If  it  be  assumed  that  the  owner  oT  an  unconfirmed 
Mexican  grant  had  no  title  to  the  lands  at  the  time  he  dedi- 
cated a  levee  and  street  to  public  use,  he  and  his  grantees 
are  nevertheless  estopped  from  denying  the  fact  of  dedica- 
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tion;  and  a  title  subeeQuently  acquired  by  conflnnation  of 
the  grant  by  the  board  of  land  commissioners  and  patent 
from  the  United  States  feeds  the  estoppel. 
Ejectment  —  Pasties  —  Landlobd  and  Tenant — Aotiqn  against 
Landlord— Demand  of  Possession — ^Admission. — Where  the 
defendant  In  an  action  of  ejectment,  upon  being  served  with 
a  notice  demanding  possession  of  the  premises,  admitted  that 
he  held  possession  of  the  property,  but  refused  to  surrender 
It,  It  Is  not  necessary  that  a  tenant  from  month  to  month,  to 
whom  he  had  rented  the  property,  be  made  a  party  defendant 
to  the  action. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Napa  County,  and  from  an  order  denying  a  new  trial 

The  land  in  controversy  was  included  within  the  ex- 
terior boundaries  of  a  tract  deeded  to  Nathan  Coombs 
on  the  6th  of  December,  1848,  by  one  Nichols  Higuera, 
a  grantee  of  the  Mexican  government.  The  Thompson 
map  referred  to  in  the  opinion  was  a  recorded  map  of  a 
portion  of  the  city  of  Napa,  made  by  the  county  surveyor 
for  Joseph  B.  Thompson  on  the  22d  of  April,  1857,  and 
was  allowed  in  evidence  subject  to  being  supported  by 
the  evidence  as  to  whether  it  was  made  by  a  real  owner  of 
the  premises  in  controversy.  The  Pierce  maps  referred 
to  in  the  opinion  consisted  of  a  recorded  map  of  Napa 
Cily  and  additions,  made  in  1869  by  W.  A.  Pierc^  sur 
veyor,  and  another  recorded  map,  entitled  "Revised  map 
of  the  city  of  Napa  and  surroundings,  1879,  compiled  and 
drawn  by  W.  A.  Pierce."  The  latter  maps  were  objected 
to  as  not  being  made  by  any  owner  of  the  lands,  but  were 
admitted  without  objection,  for  the  limited  purpose  of 
explaining  the  relative  location  of  other  diagrams.  All 
the  maps  were  referred  to  on  the  argument  of  the  case. 
Further  facts  are  stated  in  the  opinion  of  the  court 

F.  E.  Johnston,  and  M.  M.  Estee,  for  Appellant 

0.  B.  Coghlan,  for  Eespondent 

Patesson,  J. — This  is  an  action  of  ejectment     The 
main  question  involved  in  the  issues  is,  whether  the  lands 
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in  controversy  have  ever  been  dedicated  for  the  use  of 
the  public  as  a  levee  and  street  The  court  found,  from 
the  evidence,  that  the  property  was  dedicated  to  public 
use  by  the  owners  thereof  about  the  year  1850,  and  that 
ever  since  said  dedication  the  land  has,  by  direction  of 
the  owners  of  the  fee  thereof,  been  designated  and  repre- 
sented on  the  maps  of  the  city  of  Napa  as  public  streets 
and  levees;  that  the  public  used  the  same  exclusively 
until  March  1,  1876,  when  defendant,  without  authority 
or  right,  ousted  plaintiff  therefrom,  and  has  ever  since 
wrongfully  held  exclusive  possession  of  the  property. 
The  plaintiff  had  judgment  against  defendant  for  the 
possession  of  the  lands,  but  the  defendant  was  permitted 
to  remove  his  warehouses  and  fences. 

1.  The  evidence  on  behalf  of  the  plaintiff  is  ample  to 
support  the  finding  as  to  dedication. 

2.  The  court  found  (finding  2)  that  the  land  had  been 
dedicated  by  the  owners.  Coombs  and  others.  This  was 
the  ultimate  and  essential  fact;  and  the  subsequent  find- 
ing, that  the  land,  by  direction  of  the  owners,  had,  after 
siLch  dedication,  been  designated  on  the  maps  of  the  city, 
was  a  finding  upon  an  immaterial  matter,  at  least  upon 
a  matter  that  was  not  controlling.  The  latter  finding 
may  be  excluded  as  not  supported  by  the  evidence,  and 
yet  the  judgment  will  be  jsupported  by  the  finding  upon 
the  question  of  dedication.  The  maps  were  not  neces- 
sary to  support  the  finding  of  dedication.  The  evidence 
of  the  acts  and  declarations  of  Coombs  was  sufficient  to 
show  a  dedication. 

8.  If  it  be  assumed  that  Coombs  had  no  title  at  the 
time  he  dedicated  the  property,  he  and  his  grantees  are 
nevertheless  estopped  from  denying  the  fact  of  dedica- 
tion. His  claim  was  confirmed  by  the  board  of  land 
conmxissioners  in  April,  1864,  and  a  patent  was  issued 
to  him  in  1866.  His  newly  acquired  estate  ^'feeds  the 
estoppel."     (Qoddard  on  Easements,  96,  and  cases  cited 
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in  note;  Tyler  on  Ejectment,  725,  726;  Washburn  on 
Easements,  62.) 

4.  When  the  city  marshal  served  a  notice  on  defend- 
ant, demanding  that  he  deliver  up  possession  of  the 
premises,  the  defendant  admitted  that  he  held  possession 
of  the  property,  and  said  he  would  not  surrender  it  This 
testimony  of  the  marshal  was  not  contradicted  by  de- 
fendant. The  premises  were  in  possession  of  a  tenant  of 
defendant  under  a  letting  from  month  to  month.  Under 
these  circumstances  it  was  not  necessary  that  the  tenant 
be  made  a  party  defendant  {Finnegan  v.  CarraJier,  47 
K  Y.  497.) 

5.  It  is  claimed  that  the  court  erred  in  its  ruling  in 
regard  to  the  Thompson  and  Fierce  maps.  If  the  evi- 
dence necessary  to  render  them  proper  for  consideration 
under  the  ruling  of  the  court  was  not  produced  by  plain* 
tiff,  the  defendant  ought  to  have  moved  to  strike  them 
out  Instead  of  calling  the  attention  of  the  court,  when 
plaintiff  rested  its  case^  to  the  fact  that  there  was  no  evi- 
dence showing  that  the  former  owners  of  the  land  had 
made^  filed,  or  adopted  the  maps,  counsel  for  defendant, 
in  the  argument  of  the  case,  considered  and  discussed 
the  effect  of  the  maps  as  evidence  on  the  issue  of  dedica- 
tion or  no  dedication.  Therefore  if  it  be  assumed  that 
there  was,  at  the  time  that  the  maps  were  offered  and  ad- 
mitted in  evidence,  an  express  and  binding  understand- 
ing between  counsel  and  the  court  such  as  is  claimed,  we 
think  that  the  failure  to  move  to  strike  them  out,  and 
the  manner  in  which  they  were  treated  by  counsel  in  the 
argument,  constituted  a  waiver  of  the  limitation.  Fur- 
thermore, there  is  no  exception  in  the  record  upon  which 
error  can  be  predicated.  There  is  no  ruling  whidi  we 
can  review. 

The  court  did  not  err  in  admitting  the  map  called 
"Plan  of  Napa  City,  filed  for  record  at  the  request  of 
Nathan  Coombs.'' 

9.  It  is  said  that  the  evidence  does  not  support  the 
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finding  of  deilii-ation  "as  a  public  levee  and  far  public 
street  purposes,"  because  it  shows  a  dedication,  if  any, 
for  a  public  landing. 

It  matters  but  little  what  name  is  given  to  the  plao^ 
so  long  as  the  fact  appears  that  it  was  dedicated  for  pub- 
lic use.  "A  landing  is  a  bank  or  wharf  to  or  from  which 
persons  may  go  from  or  to  some  vessel  in  the  contigu- 
ous water."  (StcUe  v.  Graham,  16  Rich.  310.)  The 
word  "levee,"  as  applied  to  portions  of  the  public  high- 
ways bordering  on  navigable  streams  and  sloughs  in  the 
interior  cities  and  towns  of  this  state,  has  the  same  mean- 
ing as  landing. 

The  judgment  and  order  are  affirmed. 

Fox,  J.,  WoEKs,  J.,  MoFARLAin),  J.,  and  SiiABPSTXiNy 
J.,  concurred. 

Rehearing  denied. 


tNo.  14018.    Department  Two. — ^December  18,  1890.1 
H.  WTDMER,  Respondent,  v.  J.  M.  MARTIN,  Appel- 

I-ANT. 

Judgment  on  Pleadings — ^Matebzai.  Issue. — ^A  Judgment  on  the 
pleadings  cannot  be  taken  where  a  single  material  issue  is 
presented  by  the  answer. 

Id. — ^AcTnoN  to  Reooveb  Deposit  —  Vendor  and  Pubghasbb — De- 
FEonvE  Title. — In  an  action  by  the  vendee  to  recover  back 
a  deposit  made  under  a  contract  for  the  purchase  and  sale 
of  land,  by  the  terms  of  which  the  vendor  was  to  convey 
the  land  as  soon  as  he  received  a  deed,  and  in  case  of  a 
defective  title,  to  return  the  deposit  made,  where  the  com- 
plaint alleged  a  demand  by  the  plaintiff  for  a  conveyance,  and 
a  refusal  by  the  defendant  to  convey,  on  the  ground  of  an  al- 
leged defective  title,  an  answer  denying  such  allegations,  and 
alleging  that  the  defendant  expects  to  be  and  will  be  able  soon 
to  obtain  the  legal  title,  raises  material  issues,  which  the  de- 
fendant is  entitled  to  have  tr'ed,  and  a  Judgment  on  the  plead- 
ings in  favor  of  the  plaintiff  is  erroneous. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
F^resno  County. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Church  &  Cory,  for  Appellant 
Firman  Church,  for  Eespondent 

McFabi-and,  J. — ^Defendant  demurred  to  the  com- 
plaint, and  his  demurrer  was  overruled.  He  then  duly 
served  and  filed  a  verified  answer,  whereupon  plaintiff 
moved  for  judgment  upon  the  pleadings,  and  judgment 
was  accordingly  given  for  plaintiff  upon  the  pleadings 
alone.     From  this  judgment  defendant  appeals. 

The  practice  of  moving  for  judgment  upon  the  plead- 
ings in  proper  cases  has  been  sanctioned  by  this  court; 
but  we  think  that  in  the  case  at  bar  the  answer  contained 
denials  of  material  averments  of  the  complaint,  waiving 
the  question  of  the  su£Sciency  of  the  complaint  itself. 

The  action  is  to  compel  defendant  to  return  to  plain- 
tiff the  $484,  which  constituted  the  first  payment  made 
by  plaintiff  to  defendant  on  the  following  contract: — 

"Fresno,  January  19,  1888. 

'^Received  of  H.  Widmer  the  sum  of  $484  as  a  deposit 
on  lots  1,  2,  8,  4,  6,  6,  7,  and  8,  in  block  3  of  the  Donahou 
Addition  to  the  town  of  Fresno;  the  purchase  price  of 
said  lots  to  be  $1,450,  payable  as  follows:  $484  cash, 
$483  six  months  from  date;  and  $483  twelve  months 
from  date ;  deferred  payments  to  bear  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date  until  paid.  Thia 
receipt  is  to  be  taken  up  and  deed  given  and  mortgage 
and  notes  received  as  soon  as  the  undersigned  shall  re- 
ceive deed  to  said  addition.  In  case  of  defective  title 
from  any  cause,  I  agree  to  return  said  deposit 

[Signed]  "J.  M.  Mabtin.*^ 

The  complaint  contains  a  number  of  averments  about 
what  plaintiff  did  in  performing  his  part  of  said  con- 
tracty  which  are  denied  in  the  answer,  and  which  are 
now  claimed  by  plaintiff  to  have  been  immaterial;  but 
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waiving  the  questions  thus  presented^  it  is  clear  that 
there  is  a  denial  of  matter  in  the  complaint  that  is  ma- 
terial. It  is  apparent  that  the  "defective  title"  men- 
tioned in  the  contract  did  not  refer  to  any  title  which 
defendant  had,  or  professed  to  have,  at  the  time  the  con- 
tract was  mada  The  contract  is  based  upon  the  mutual 
understanding  that  defendant  then  had  no  title,  but  was 
to  get  one  through  a  certain  deed  which  he  was  to  re- 
ceive in  the  future^  and  that  he  was  to  convey  the  prop- 
erty to  plaintiff,  and  the  latter  was  to  give  notes  and  a 
mortgage,  "as  soon  as  the  undersigned  shall  receive  deed 
to  said  Addition."  No  one  would  seriously  contend 
that  plaintiff  could  have  maintained  an  action  for  the 
return  of  the  first  payment  on  the  very  next  day  after 
the  date  of  the  contract,  on  the  ground  that  defendant's 
title  was  defectiva  Now,  the  complaint  nowhere  avers 
that  the  title  which  would  come  through  said  deed  is 
defective;  or  that  defendant  cannot,  or  does  not  intend 
to,  procure  said  deed,  o^*  had  not  exercised  due  diligence 
in  trying  to  procure  it;  or  that  defendant  had  been 
guilty  of  unreasonable  delay  or  n^lect  in  the  premises. 
The  only  averment  in  the  complaint  upon  the  subject  is, 
that  on  a  certain  day  plaintiff  demanded  of  defendant 
a  deed  to  said  lots,  and  that  defendant  "then  and  there 
failed  and  refused  to  make  and  deliver  said  deed  to  said 
lots  of  land,  alleging  that  the  title  to  said  land  was  in 
dispute  and  defective;  and  the  plaintiff  says  the  title  was 
and  is  defective."  But  these  averments  are  specifically 
denied.  The  defendant,  in  his  answer,  "denies  that 
plaintiff  demanded  of  said  defendant  a  deed  to  the  lots 
of  land  in  said  receipt  described,  at  said  time,  or  at  any 
time;  denies  that  he,  defendant,  said  at  that  time,  or  at 
any  time,  that  the  title  to  said  land  was  defective;  denies 
that  the  title  to  said  land  is  defective."  The  answer,  in 
addition,  states  how  defendant  expects  and  will  be  able 
soon  to  obtain  the  legal  title.  The  parts  of  the  pleadings 
above  referred  to — ^waiving  the  other  points  made  by 
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appellant — clearly  raise  material  issuee,  which  defend- 
ant is  entitled  to  have  tried.     A  single  nmterial  issue 
precludes  a  judgment  on  the  pleadings. 
The  judgment  is  reversed. 

Shabpstsin,  J.,  and  TnoBNTOiry  J.^  concurred* 


[No.  20788.    In  Bank.— December  18.  1890.] 
Ex  PABTB  F.  A.  TAYLOR,  on  Habeas  Cobpus. 

MmnczpAi.  OBDiifAKce — ^Rboulation  op  Stbkets — Obstsuction  of 
Sidewalk — CoNSTrrnnoNAL  Law. — ^An  ordinance  of  the  city 
of  San  Jose  forbidding  the  obstruction  of  a  sidewalk,  and  pre- 
scribing a  penalty  for  refusal  to  remoTe  the  obstruction  upon 
notice  prescribed  to  be  given  by  certain  municipal  authorities, 
such  penalty  being  of  the  same  character,  though  less  in  de- 
gree, as  that  prescribed  by  the  general  law,  is  valid,  and  not 
in  conflict  with  the  constitution  or  with  the  general  law. 

Id.— Legalization  of  Obstruction — ^Revocation  of  Axtthobitt — 
PuBuc  Offcnsb. — ^Municipal  corporation  may  legalize  a  partial 
obstruction  of  street  or  sidewalk  which  would  otherwise  be 
a  public  nuisance;  but  when  it  changes  its  ordinance  so  as  to 
revoke  the  authority,  and  declare  the  obstruction  unlawful, 
the  obstruction  Is  no  longer  legal,  and  the  continuation  of  It 
thereafter  constitutes  a  public  offense,  for  which  the  party 
persisting  therein  lis  amenable  to  law. 

Id.— Habeas  Cobpus — ^Jurisdiction  of  Justice's  Coubt. — ^When  the 
complaint  for  the  violation  of  a  municipal  ordinance  states 
facts  which  constitute  a  public  offense,  both  under  the  ordi- 
nance and  under  the  general  statule,  and  both  the  offense  and 
the  penalty  are  within  the  Jurisdiction  of  the  justice's  court, 
and  the  judgment  is  not  in  excess  of  that  authorized  by  the 
general  statute,  the  prisoner  committed  for  such  offense  can- 
not be  discharged  on  habeas  corpus,  whether  the  ordinance  Is 
valid  or  not. 

Pbbscbiftion— Obstbuction  or  Sidewalk.— No  right  can  be  ac- 
quired by  prescription  to  maintain  an  obstruction  to  a  side- 
walk in  a  street  of  a  town  or  city. 

Application  to  the  Supreme  Court  for  a  writ  of  Juibeas 
corpus.     The  facts  are  stated  in  the  opinion  of  the  oourt. 

Morehouse  &  Tuitle,  for  Petitioner. 

William  B.  Hardy,  City  Attorney  of  San  Joa6,  for  Re- 

spondemt. 
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Fox,  J. — The  petitioner  is  convicted  of  a  violation  of 
an  ordinanco  of  the  citj  of  San  Jose  in  relation  to  streets 
and  sidewalks. 

It  is  claimed  that  the  ordinance  is  void,  because  in 
conflict  with  the  constitution  and  with  general  law^  bj 
reason  whereof  the  citj  council  had  no  authority  to  pass 
the  same. 

The  city  of  San  JoeS  is  a  municipal  corporation  exist- 
ing under  a  special  charter  passed  before  the  adoption 
of  the  present  constitution.  By  section  9  of  that  charter 
the  council  is  authorized  and  empowered  ''to  pass  all 
necessary  and  proper  laws ;  •  •  .  .  to  lay  out,  alter,  va- 
cate, improve  cleanse,  water,  and  repair  streets  and  aide- 
walks  ;  ,  •  •  .  to  define,  prevent,  and  remove  nuisances ; 
....  to  impose  and  appropriate  fines,  penalties,  and 
forfeitures  for  any  and  all  violations  of  city  ordinances; 
and  for  a  breach  or  violation  of  any  city  ordinance,  laay 
fix  the  penalty  by  fine  or  imprisonment^"  etc  The  or^ 
dinance  referred  to  forbids  the  obstruction  of  the  streets 
or  sidewalks,  and  provides  a  penalty  for  the  violation 
thereof.  It  is  not  contended  that  the  act  of  the  peti- 
tioner for  which  he  was  arrested  and  convicted  was  not 
a  violation  of  the  terms  of  the  ordinance  or  that  the 
penalty  imposed  is  in  excess  of  or  different  from  that 
authorized  by  the  ordinance. 

Keference  is  made  in  support  of  the  petition  to  section 
6,  article  11,  of  the  constitution.  This  is  the  section 
which  provides  that  municipal  corporations  shall  not  be 
created  by  special  laws,  and  that  all  charters  heretofore 
granted  shall  be  controlled  by  general  laws.  Upon  the 
faith  of  this  provision,  it  is  claimed  that  a  municipal 
corporation  has  no  authority  to  determine  and  dedare 
what  shall  constitute  a  nuisance  upon  a  public  street, 
and  to  provide  for  the  punishment  of  one  who  maintains 
such  a  nuisance;,  because  the  general  law  has  provided 
for  the  same.  In  support  of  that  proposition  we  are  cited 
to  sections  370  and  372  of  the  Penal  Code^  and  section 
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3479  of  the  Civil  Coda  Section  370  of  the  Penal  Code 
and  section  3479  of  the  Civil  Code  declare  the  obstruction 
of  any  public  park,  square^  street,  or  highway  a  public 
nuisance;  and  section  372  of  the  Penal  Code  provides 
that  one  who  maintains  a  public  nuisance,  or  willfully 
omits  to  perform  any  legal  duty  relating  to  the  removal 
of  a  public  nuisance^  is  guilty  of  a  misdemeanor,  when 
the  punishment  for  the  offense  is  not  otherwise-  prescribed. 
Punishment  therefor  is  not  otherwise  prescribed  in  that 
chapter  of  the  general  law,  but  section.  19  of  the  Penal 
Code  declares  that  ^'except  in  cases  where  a  different 
punishment  is  prescribed  by  this  oode^  eveiy  offense  de- 
clared to  be  a  misdemeanor  is  punishable  by  imprison- 
ment in  the  oounly  jail  not  exceeding  six  months,  or  by 
a  fine  not  exceeding  five  hundred  dollars,  or  both."  It 
thus  appears  that,  under  the  general  law,  the  obstruction 
of  a  street  or  highway  is  a  nuisance;  that  a  person  main- 
taining a  nuisance  in  the  street  is  guilty  of  a  misdemeanor, 
and  is,  upon  conviction,  punishable  therefor  as  prescribed 
in  said  section  19.  Is  the  ordinance  in  conflict  with  this 
general  law? 

We  think  not  The  ordinance  does  not  declare  the 
obstruction  of  the  street  to  be  a  nuisance  or  a  misde- 
meanor, but^  proceeding  upon  the  theory  that  the  state 
law  itself  so  declares  and  provides,  it  simply  forbids  the 
obstruction,  or  declares  that  such  obstruction  shall  be 
unlawful ;  in  the  exercise  of  its  police  power,  and  the  au- 
thorily  expressly  granted  by  the  charter,  it  provides  for 
the  removal  of  the  obstruction,  and  prescribes  a  penalty 
for  refusal  to  remove  it  upon  the  notice  prescribed  to  be 
given  by  the  municipal  authorities  having  charge  of  that 
department  of  the  local  government  That  penally  is 
not  of  a  different  character  or  in  excess  of  the  one  pre- 
scribed by  the  general  law,  but  is  of  the  same  character, 
only  less  in  degree.  But  why  should  the  municipality 
legislate  upon  the  subject  at  all  ?  A  brief  review  of  the 
l^slation,  both  state  and  municipal,  and  of  'the  decisionj 
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of  this  oaurt^  upon  the  subject^  will  furnish  an  instructive 
answer  to  this  question. 

Municipal  chartero  have  in  this  state  universally  con- 
fenred  upon  local  municipal  governments  power  to  legis- 
late for  the  maintenance  and  care  of  their  public  streets. 
It  is  conceded  here,  and  this  court  has  held,  that  stre^ 
include  sidewalks,  as  well  as  the  roadway  (Bonnet  v.  San 
Frcmcisco,  65  CaL  230) ,  and  that  the  obstruction  of  a 
sidewalk  is  a  public  nuisance.  {Marvni  v.  Graham,  67 
CaL  130.)  But  in  the  latter  case  it  was  also  held  that  a 
l^alized  obstruction  of  the  sidewalk  was  not  a  nuisance. 
This  was  under  an  ordinance  which,  by  implication, 
authorized  the  obstruction  of  a  sidewalk  to  the  extent  of 
three  tenths  the  width  thereof.  It  thus  recognized  the 
fact  that,  notwithstanding  the  statute,  the  power  of  the 
municipality  over  the  streets  was  such  that  it  might 
make  a  legal  authorization  of  an  obstruction.  The  act 
constituting  the  offense  in  this  case  was  the  obstruction 
of  the  sidewalk  for  the  depth  of  two  feet  in  width  and 
forty  feet  in  length  of  the  inner  side  thereof.  The 
ordinance  in  this  case,  from  the  date  of  its  passage,  De- 
cember 10,  1881,  until  amended,  June  9,  1890,  by  clear 
implication,  authorized  the  obstruction  here  made;  but  on 
the  latter  date  it  was  so  amended  as  to  forbid  it  This 
obstruction  has  been  maintained  for  many  years;  but 
under  the  authority  of  Marini  v.  Oraham,  67  CaL  130,  it 
could  not  be  punished  as  a  misdemeanor,  because  it  was 
a  legalized  obstruction.  Since  the  amendment,  however, 
it  has  ceased  to  be  legalized,  and  is  now  maintained  in 
direct  violation  both  of  the  statute  and  the  ordinance. 
The  passage  of  the  ordinance  in  its  original  form  was 
necessary  to  legalize  the  act,  if  it  could  be  legalized ;  and 
as  seen,  this  court  has  held  that  it  could  be  so  legalized, 
and  the  parties  had  the  right  to  act  upon  the  authority 
of  that  decision,  so  long  as  it  remains  unreversed.  The 
effect  of  the  amendment  was  to  render  the  act  no  longer 
legal,  and  the  continuance  of  the  act  thereafter  donsti- 
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tuted  a  public  offense,  for  which  the  party  was  and  is 
amenable  to  law. 

A  somewhat  similar  question  to  the  one  here  under  con- 
sideration arose  under  the  same  general  laws,  and  a  muni- 
cipal ordinance  in  the  case  of  Ex  paHe  CasineUo,  62  Cal. 
538,  and  the  conviction  and  judgment  was  there  held  valid. 

We  are  of  the  opinion  that  the  city  of  San  Jos6  had 
authority,  under  its  charter,  to  pass  the  ordinance,  that 
the  same  is  not  in  conflict  with  the  general  law,  and 
that  a  conviction  under  either  is  a  bar  to  a  prosecution 
under  the  other.  Even  if  this  is  not  so,  the  prisoner  is 
not  entitled  to  be  discharged ;  for  it  is  conceded  that  the 
acts  charged  constitute  a  violation  of  the  statute  in 
relation,  to  the  obstruction  of  streets.  The  complaint 
states  facts  which  constitute  a  public  offense  under  the 
statute,  and  alleges  that  they  were  done  "contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  of  the  state 
of  California,"  and  the  judgment  is  not  in  excess  of  that 
authorized  by  the  statute.  Both  the  offense  and  the 
penalty  was  within  the  jurisdiction  of  the  justice's 
court. 

In  Ex  parte  Sic,  73  Cal.  142,  relied  upon  by  the  peti- 
tioner, the  question  whether  the  judgment  was  valid  not- 
withstanding the  invalidity  of  the  ordinance  was  not 
raised  or  considered. 

The  defendant  has  acquired  no  right  to  maintain  the 
obstruction  by  prescription;  for  none  such  could  be  so 
acquired.  (Hoadley  v.  San  Francisco,  50  Cal.  265 ;  Peo- 
ple V.  Pope,  53  Cal.  437 ;  City  of  Visalia  v.  Jacob,  65  Cal. 
434;  52  Am.  Rep.  303.) 

Let  the  writ  be  discharged,  and  the  prisoner  re- 
manded. 

Shaspstsin,  J.,  Thobnton,  J.,  and  Bxattt,  J., 
concurred. 

Patebson,  J.,  concurred  in  the  judgment,  on  the 
ground  last  stated  by  Mr.  Justice  Fox. 
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McFaeland,  J.,  concurring. — I  concur  in  the  judg- 
ment. The  defendant  was  convicted  of  placing  and  suf- 
fering to  remain  on  the  inside  of  a  sidewalk  something 
which  obstructed  the  free  passage  of  said  sidewalk;  and 
I  do  not  think  that  an  ordinance  making  such  act  an 
offense  is  in  conflict  with  the  general  law  of  the  state 
found  in  section  370  of  the  Penal  Code,  which  declares 
the  obstruction  of  a  lake,  river,  park,  street,  highway,  and 
other  enumerated  places  to  be  a  public  nuisance,  and  the 
person  who  maintains  it  to  be  guilty  of  a  misdemeanor. 
There  are  many  matters  connected  with  streets,  side- 
walks, awnings,  trap-doors,  etc,  which  are  particularly 
within  the  scope  of  municdpal  regulation,  and  which 
cities  and  towns  may  legislate  about  without  intruding 
upon  any  general  law  now  in  existence.  The  charter  of 
San  Jose  giving  power  to  pass  the  ordinance  in  question 
was  enacted  after  said  section  of  the  code,  and  it  is  evi- 
dent that  the  legislature  by  passing  a  law  preventing 
nuisances  on  public  highways  throughout  the  state  at 
large  did  not  intend  to  prohibit  the  municipality  from 
dealing  further  with  streets  and  sidewalks  within  its 
corporate  limits.  The  matter  involved  in  Ex  parte  Sic, 
73  Cal.  142,  was  smoking  opium  and  maintaining  places 
where  that  vice  might  be  practiced;  and  the  legislature 
had  legislated  upon  that  subject  in  great  detail  The 
crime  was  the  same  in  all  parts  of  the  state.  But  it 
is  quite  apparent  that  acts  which  would  be  of  little  con- 
sequence if  done  on  public  roads  running  through  sparsely 
settled  r^ons  might  be  very  serious  evils  if  done  on 
the  crowded  streets  and  sidewalks  of  populous  towns  and 
cities. 

But  I  agree,  also,  that>  in  this  particular  case^  the  judg- 
ment can  be  sustained  under  the  state  law,  even  thou^ 
the  ordinance  be  considered  invalid. 
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[No.  12862.  In  Bank.— December  13,  1890.] 

JAMES  MARTIN  et  al.,  Respondents,  v.  J.  B.  H. 
COOPER  ET  AL.,  Appellants. 

Bou2n>ABY — Change  in  Banks  of  Rivbb — Survey — Coubses  and 
Distances — Width  of  Stbeam — Finding  against  Evidence. — 
Where  adjoining  tracts  of  land  were  separated  by  a  river,  and 
the  patent  to  each  tract  was  bounded  by  the  bank  of  the 
river  upon  the  side  upon  which  the  tract  was  situated,  and 
the  court  below  found  that  the  river  had  so  changed  its  chan- 
nel that  the  location  of  the  banks  as  they  formerly  existed 
could  not  be  found  or  traced,  if  the  evidence  shows  that  the 
river  varied  in  width  at  different  points,  a  finding  in  favor 
of  the  correctness  of  a  survey  by  courses  and  distances  along 
the  supposed  original  bank  of  the  river  as  called  for  by  de- 
fendant's patent,  and  laying  off  upon  a  map  a  line  parallel 
thereto  at  a  uniform  distance  therefrom  as  the  boundary  of 
plaintiffs  tract,  is  not  sustained  by  the  evidence,  and  such  er- 
roneous finding  Is  ground  for  reversal  of  a  judgment  in  favor 
of  plaintifC. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Monterey  Coimty,  and  from  an  order  refusing  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

WUliam  Matthews,  for  Appellants. 

Julius  Lee,  for  Respondents. 

Foy,  J. — This  is  an  action  to  quiet  title  to  a  tract  of 
land  which  the  plaintiffs  allege  lies  within  the  rancho 
Rincon  de  las  Salinas,  of  which  they  are  the  owners,  as 
tenants  in  common,  seised  in  fee.  The  defendants  deny 
that  the  plaintiffs  are  the  owners  of  said  tract  of  land, 
and  aver  that  the  same  is  a  part  of  the  rancho  Moro 
Cojo,  of  which  the  defendants  are  the  owners  in  fee.  The 
court  found  in  favor  of  the  plaintiffs  upon  all  the  material 
issues,  and  decreed  accordingly.  Defendants  moved  for 
a  new  trial,  which  was  denied,  and  from  that  order,  and 
from  the  judgment,  defendants  appeal. 

It  was  incumbent  upon  the  plaintiffs  to  prove  that  the 
lands  in  controversy  are  within  the  rancho  Rincon  de 
UCKXVIL  Cal.— 7 
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las  Salinas.  Whether  they  are  or  not  depends  upon  the 
location  of  the  northeasterly  line  thereof,  which,  accord- 
ing to  the  patent  issued  to  the  plaintiffs'  grantor,  is  along 
the  left  bank  of  the  Salinas  River.  The  rancho  Moro 
Oojo,  under  which  defendants  claim,  lies  upon  the  oppo- 
site side,  and  is  bounded  by  the  right  bank  of  the  river. 
The  patent  of  neither  rancho  calls  for  the  other  as  a  co- 
terminous boundary,  but  each  is  de<^cribed  as  being 
bounded,  along  the  sides  which  are  nearest  each  other, 
by  the  river,  one  by  the  left  bank  and  the  other  by  the 
right  bank,  and  in  each  courses  and  distances  are  given 
as  the  meander  line  of  the  bank  referred  to.  In  each 
case^  if  the  bank  can  be  found,  courses  and  distances  must 
yield  to  the  natural  monument  Tlie  survey  for  the  pat- 
ent of  the  rancho  Rincon  de  las  Salinas  was  made  in 
1861;  that  for  the  patent  of  the  rancho  Cojo,  some  three 
years  earlier. 

The  court  finds  that  since  these  surveys  the  course  of 
the  river  has  been  subjected  to  several  sudden,  violent, 
and  considerable  clianges,  caused  by  freshets  cutting 
away  its  banks  and  changing  its  channeL  There  is 
evidence  sufficient  to  support  this  finding.  But  the 
court  also  finds  that  the  left  bank  of  the  river,  as  it  ex- 
isted in  1861,  cannot  now  be  found  or  traced,  and  it 
thprefore  assumes  to  adopt  the  courses  and  distances 
given  in  the  patent  as  establishing  the  boundary  line, 
upon  the  theory  that  this  is  the  next  best  evidence  that 

9  attainable  for  the  purpose.  The  theory  is  correct,  if 
he  facts  warrant  its  adoption ;  but  we  do  not  think  that 
he  evidence  supports  the  finding  that  the  left  bank  of 
his  river,  as  it  existed  in  1861,  cannot  now  be  found  or 

;  raced.  While  the  testimony  given  on  the  part  of  plain- 
riffs  shows  that  there  has  been  a  marked  change  in  the 
<  nurse  and  banks  of  the  river,  and  there  is  some  evidence 
tending  to  show  that  at  certain  points  the  old  banks  have 
l»(»en  washed  away,  it  does  not  appear,  even  from  this 
testimony,  that  there  is  not  left  sufficient  evidence  of  the 
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location  and  general  oourse  of  that  old  bank  so  that  it 
maj  be  traced  with  reasonable  certainty  and  accuracy. 

It  does  appear  affirmatively  that  the  surveys  made  on 
the  part  of  the  plaintiffs,  for  the  purposes  of  this  trial, 
were  not  made,  or  attempted  to  be  made,  on  or  along 
either  bank,  and  that  the  surveyors  were  not  instructed 
so  to  make  them.  Their  instructions  were,  to  survey  and 
plat  the  courses  and  distance  as  given  in  the  patent; 
and  they  were  not  instructed  to  find,  or  to  attempt 
to  find,  the  old  bank  of  the  river.  And  they  did  not 
even  follow  these  instructions,  but,  instead,  they  surveyed 
and  ran  the  courses  and  distances  along  the  river  bank 
as  given  in  the  patent  of  the  rancho  Moro  Cojo,  and 
platted  the  same,  and  then,  for  the  purpose  of  establish- 
ing the  line  of  the  rancho  Bincon  de  las  Salinas,  they 
laid  it  off  upon  the  map  by  a  line  parallel  to  the  line  of 
the  Moro  Cojo,  so  surveyed,  and  a  uniform  distance  of 
seven  chains  therefrom, — allowing  that  to  be  the  width 
of  the  river  running  between  the  two  ranches;  and  this, 
even  though  the  witness  testified  that  tlie  river,  now  and 
of  old,  varied  in  width  at  different  points.  We  do  not 
think  that  such  testimony  as  this  will  support  a  finding, 
either  that  the  left  bank  of  the  river  cannot  be  found 
and  traced,  or  that  the  survey  adopted  as  and  for  that 
boundaiy  is  correct  The  engineer  who  made  this  sur- 
vey and  map  himself  says  that  he  would  not  have  made 
it  as  he  did  if  he  had  been  instructed  to  find  and  survey 
the  river  bank 

On  the  other  hand,  another  engineer,  who  seems  to  be 
equally  competent  and  disinterested,  testifies  that  he  has 
examined  the  banks  and  course  of  that  river,  and  that, 
in  his  opinion,  the  old  bank  can  be  found  and  traced. 
He  has  made  a  plat,  showing  the  present  bank,  and 
points  out  divers  places  where  the  line  of  the  old  bank 
is  distinctly  traceable.  His  evidence  is  perhaps  not  suf- 
ficiently full,  and  his  work  not  sufficiently  complete,  to 
fomiah  the  basis  of  a  finding  for  a  final  settlement  of  the 
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case;  but,  to  our  minds,  it  confirms  a  conclusion  already 
reached,  from  the  testimony  given  on  the  part  of  plaintiff, 
upon  whom  the  burden  rested,  that  the  evidence  is  in- 
sufiicient  to  support  the  findings,  either  that  the  survey 
of  courses  and  distances  adopted  is  accurate^  or  that  cir- 
cumstances existed  which  authorized  the  adoption  of 
courses  and  distances  in  place  of  the  natural  monument 

The  judgment  and  order  must  therefore  be  reversed, 
and  it  is  so  ordered. 

Thobnton,  J.,  and  Patebson,  J.,  concurred. 

MoFABUiim,  J.,  concurring. — ^I  concur  in  the  judg- 
ment; but  I  do  not  concur  in  the  main  reason  given  for 
it  in  the  leading  opinion.  Upon  this  present  record,  I 
think  that  the  court  below  was  justified  in  finding  that 
the  bank  of  the  Salinas  River,  as  it  existed  in  1861,  can- 
not now  be  found  or  traced ;  and  that,  in  the  absence  of 
that  monument,  it  was  proper  to  adopt  the  courses  and 
distances  given  in  the  patent  as  establishing  the  boun- 
dary linCw  The  evidence  was  not  only  conflicting  on  the 
point,  but  the  weight  of  it  was,  in  my  opinion,  with  thQ 
finding.  I  think,  however,  that  the  evidence  (although 
T  am  not  without  doubt  on  the  subject)  was  not  sufficient 
to  support  the  conclusion  that  the  true  line  of  the  Salinas 
rancho,  run  by  courses  and  distances,  is  where  the  judg- 
ment establishes  it  to  be.  That  line  was  never  actually 
run  by  the  surveyors  who  testified  to  it;  but  it  was  cal- 
culated and  assumed  from  other  d(Ua  which  I  do  not 
think  sufficient  to  support  the  conclusion.  They  seem 
to  have  fixed  a  new  line,  rather  than  to  have  found  an 
old  one. 

The  case  is  a  difficult  one;  and  I  doubt  if  a  judgment 
will  ever  be  obtained  more  favorable  to  appellants  than 
this  one  from  which  they  appeal.  It  is  evidently  a  proper 
case  for  a  compromise ;  but  neither  the  court  nor  the  sur- 
veyors can  make  a  compromise  for  the  parties  which  they 
will  not  make  for  themselves. 
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Beatty,  C.  J.,  dissefnting. — ^I  dissent  The  evidence, 
in  my  opinion,  fully  sustains  the  conclusion  that  neither 
bank  of  the  Salinas  River,  as  it  existed  in  the  years 
1858-61,  could  be  traced  on  the  ground  at  the  time  this 
controversy  arosa  Tte  course  of  the  river  had  very 
greatly  changed.  At  some  points  it  had  cut  off  portions 
of  the  More  Cojo  ranch,  at  others  it  had  cut  off  portions 
of  the  Bincon  de  las  Salinas,  and  these  changes  had  been 
suddenly  wrought,  during  high  floods  or  freshets.  At 
the  places  where  the  current  had  left  the  old  channel,  the 
space  between  the  banks  had  been  filled  with  sediment 
and  overgrown  with  willows.  The  existing  banks  of  the 
river  no  longer  constituted  the  true  boundaries  of  the 
respective  tracts,  and  the  old  banks  were  no  longer  to  be 
found. 

If  the  owners  of  the  More  Cojo,  the  appellants,  ex- 
tended their  possession  to  the  right  bank  of  the  river, 
they  would  take  land  of  the  respondents,  owners  of  the 
Rincon  de  las  Salinas,  and  vice  versa.  Such  being  the 
cas^  I  know  of  no  means  of  determining  the  rights  of 
the  parties,  except  to  retrace  the  patent  lines  of  the  two 
ranches,  by  following  courses  and  distances,  according  to 
the  field-notes,  between  such  natural  or  other  monuments 
on  the  ground,  and  called  for  in  the  field-notes,  as  are 
still  capable  of  identification.  This  is  what  the  parties 
attempted  to  do.  Each  employed  a  competent  surveyor 
to  trace  out  and  re-establish  the  lines.  The  surveyors 
went  on  the  ground,  and  by  actual  survey  from  a  known 
monument,  established  the  original  southeastern  comer 
of  the  Rincon  de  las  Salinas  ranch.  At  the  time  of  the 
patent  survey,  this  comer  was  on  the  left  bank  of  the 
Salinas  River,  but  was  found,  at  the  time  of  the  last  sur- 
vey, to  be  a  considerable  distance  beyond  the  opposite  or 
right  bank.  An  attempt  was  then  made  to  run  out  the 
northeastern  boundary  of  the  Rincon  de  las  Salinas,  by 
following  the  courses  and  distances  called  for  in  the 
field-notes  of  the  patent,  but  for  some  reason  the  attempt 
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was  abandoned  as  impracticable.  The  two  surveyors  then 
located,  by  survey  from  natural  monuments,  the  north- 
west and  southwest  comers  of  the  Moro  Cojo  ranch, 
and  retraced  the  line  between  them, — ^tliat  is  to  say,  they 
meandered  a  line  which  started  from  the  northwest  cor- 
ner and  closed  upon  the  southwest  comer;  but  in  run- 
ning this  line  they  were  compelled  to  depart  from  the 
courses  called  for  in  the  field-notes  of  tlie  patent,  by  1®  47'. 
It  is  contended  that  they  failed  to  correctly  trace  the 
southwest  boundary  of  the  Moro  Cojo,  by  reason  of  this 
departure  from  the  course  called  for  in  the  patent  But 
since  it  is  conceded  that  the  fixed  and  ascertained  cor- 
ners must  govern,  and  as  they  could  not  be  connected  with- 
out departing  from  the  courses  given  in  the  field-notes, 
this  contention  seems  to  fail  In  my  opinion,  all  the 
testimony  goes  to  confirm  the  correctness  of  the  survey  of 
the  southwest  boundary  of  the  Moro  Cojo. 

But  it  is  said  this  does  not  afford  any  certain  or  reli- 
able means  of  fixing  the  northeast  boundary  of  the  Rin- 
con  de  las  Salinas,  because  the  two  tracts  of  land  being 
on  opposite  sides  of  the  river,  not  coterminous,  and 
neither  being  described  by  reference  to  the  other,  the  lo- 
cation of  the  Moro  Cojo  does  not  fix  the  location  of  the 
Rincon  de  las  Salinas. 

The  force  of  this  objection  must  be  conceded,  but  it  is 
much  diminished  by  the  facts  that  the  field-notes  of  the 
river  boundaries  of  the  two  ranches  are  connected  by  a 
call  for  a  common  object, — a  township  line;  that  the 
river  is  shown  to  be  seven  chains  in  width;  that  it  is 
not  shown  to  have  undergone  any  changes  between  the 
dates  of  the  respective  patent  surveys;  and  that  there  is 
so  close  a  correspondence  between  the  calls  of  the  mean- 
dered lines  of  the  two  tracts  along  the  river,  that  their 
relative  position  as  surveyed  is  perfectly  demonstrated. 
There  can  be  little  doubt,  therefore,  that  a  line  projected 
parallel  to  the  river  boundary  of  the  Moro  Cojo,  and  dis- 
tant seven  chains  to  tlie  southwest,  is  with  reasonable 
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exactness  the  original  river  boundary  of  the  Rincon  do 
las  Salinas,  and  cannot  include  any  land  to  which  the 
defendants  have  shown  title,  or  any  appreciable  quan- 
tity of  land  to  which  the  plaintiffs  have  not  shown  title. 

BesideSy  the  southeastern  corner  of  the  Kincon  de  las 
Salinas  was,  as  above  stated,  established  on  tlie  ground 
by  actual  survey,  and  connected  by  actual  survey  witli 
the  southwestern  boundary  of  the  Moro  Cojo  as  sur- 
veyed; and  although  no  attempt  was  made  to  survey 
the  northeastern  boundary  of  the  Rincon  de  las  Salinna 
on  the  ground,  the  line  of  said  boundary,  as  platted  on 
the  map  of  the  line  surveyed,  shows  very  clearly  that  it 
would  include  a  very  considerable  amount  of  land  that 
the  decree  excludes,  and  would  exclude  a  very  trifling 
quantity  that  the  decree  includes,  so  that  the  error  in 
the  method  resorted  to  for  establishing  respondents' 
line,  conceding  it  to  have  been  erroneous,  is  shown  to 
have  been  without  prejudice,  inasmuch  as  it  gives  tho 
appellants  more  land  than  a  correct  survey  would  give 
them. 

It  is  for  this  reason,  that  the  error  in  the  method  pur- 
sued was  harmless  to  appellant,  that  I  think  the  judg 
ment  and  order  should  be  affirmed. 

Sharpsteiw,  J.,  concurred  in  the  dissenting  opinion 
of  Chief  Justice  Beatty. 
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[No.  13078.    In  Bank.— December  13, 1890.] 

JULIA  K  DUFF  et  al.,  Respondents,  v.  ROBERT 
P.  DUFF  BT  AL.,  Appellants. 

Appeal — ^Review  of  Conplictino  Evidence. — When  the  evidence  la 
conflicting,  the  finding  of  the  court  below  will  not  be  dis- 
turbed. 

In. — Review  op  Ebbors — Law  op  Case — Correct  Results. — Where 
a  cause  has  been  twice  tried,  with  the  same  result,  and  the 
main  questions  have  become  settled  as  the  law  of  the  case  by 
a  decision  rendered  upon  a  former  appeal,  and  it  appears,  from 
the  record,  that  the  last  trial  was  full  and  fair,  that  a  correct 
result  was  reached  in  accordance  with  the  law  as  decided  upon 
the  first  appeal,  and  the  evidence  is  conflicting,  the  judgment 
will  be  affirmed,  without  a  detailed  review  of  errors  assigned 
which  could  not  have  affected  the  result 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County,  and  from  an  order  granting  a  new  trial 
to  resi)ondent  upon  one  issue,  and  from  an  order  denying 
:i  new  trial  to  appellants. 

The  action  was  brought  by  the  plaintiffs,  Julia  K.  Duff 
and  Agnes  Duff,  who  are  the  wife  and  infant  daughter 
(if  William  R.  Duff,  deceased,  against  the  defendants, 
Robert  P.  Duff  and  Frank  S.  Duff,  who  are  the  brothers 
i)f  said  decedent,  seeking  to  have  the  defendants  declared 
trustees  of  the  plaintiff  of  certain  mill  property  in  Eu- 
reka, Humboldt  County,  alleged  to  have  been  fraudu- 
lently conveyed  to  the  defendants  by  Richard  Duff,  the 
father  of  defendants  and  of  William  R.  Duff,  under  a 
power  of  attorney  executed  to  Richard  Duff  by  William  R. 
Duff,  in  his  lifetime,  and  to  compel  a  conveyance  thereof 
to  the  plaintiffs,  and  an  accounting  of  rents  and  profits. 
The  defendants  deny  any  rights  of  William  R.  Duff, 
and  deny  all  fraud,  and  plead  the  statute  of  limitations. 
The  plaintiffs  recovered  judgment  as  prayed  for,  except  as 
to  part  of  the  flour-mill  property,  concerning  the  title  to 
which  a  new  trial  was  granted  to  the  plaintiffs.  Defend- 
ants' motion  for  a  new  trial  was  denied,  and  they  appeal 
from  the  judgment,  and  from  both  orders  relating  to  a  new 
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triaL  The  case  was  before  this  court  on  a  former  appeal, 
the  decision  of  which  is  reported  in  71  CaL  613.  The  let- 
ter referred  to  in  the  opinion  of  the  court  upon  the  pres- 
ent appeal  is  a  letter  from  William  R.  Duff  to  his  brother 
Frank  S.  Duff,  one  of  the  defendants,  admitting  that  the 
mill  property  in  question  stood  in  his  name,  and  that  it 
was  understood  that  his  father,  Bichard  Duff,  owned  one 
third  of  it^  and  his  brother  Frank  S.  Duff  owned  one 
third  of  it^  and  himself  one  third.  The  deposition  re- 
ferred to  was  that  of  an  attorney,  taken  for  the  purpose 
of  showing  what  Frank  S.  Duff  and  a  Richard  Duff  had 
testified  to  in  the  year  1866  in  the  case  of  Hobbs  v.  Duff, 
in  the  superior  court  of  the  city  and  county  of  San 
Francisco,  in  depositions  taken  in  said  action,  which  had 
been  lost  from  the  files  of  the  court,  and  copies  of  which, 
testified  to  as  correct^  were  produced  by  the  attorney  and 
inserted  in  his  deposition,  showing  that  they  each  testi- 
fied in  said  action  that  William  R.  Duff  exercised  all 
rights  of  ownership  over  the  Eureka  mill  and  mill  site 
from  1860  to  1866,  and  that  they,  Richard  Duff  and 
Frank  S.  Duff,  were  merely  his  agents  and  servants  in 
relation  to  the  property.  This  deposition  was  objected  to, 
upon  the  ground  that  the  deposition  showed  an  adjourn- 
ment^ by  the  notary,  from  one  office  to  another,  the  stip- 
ulation providing  that  it  should  be  taken  at  the  office  of 
the  notary;  and  that  no  sufficient  foundation  had  been 
laid,  by  proof  of  loss  or  destruction  of  the  original  record, 
containing  the  depositions  of  Richard  Duff  and  Frank 
Duff,  in  the  case  of  Hobbs  v.  Duff,  nor  by  proof  that  the 
matters  litigated  were  the  same  as  those  involved  in  this 
action;  and  that  no  admission  of  Frank  S.  Duff  could 
bind  his  co-defendant  The  objections  to  the  deposition 
were  overruled.  Further  facts  are  stated  in  the  opinion 
rendered  upon  the  former  appeal.     (71  Cal.  513.) 

8.  M.  Buck,  Horace  L.  Smith,  W.  C.  Belches,  and  John 
A.  McQiuUd,  tor  Appellants, 
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Wilson  &  Wilson,  8.  M,  Wilson,  J.  D.  H.  Chamberlain, 
G.  W.  Himter,  and  W.  L.  Dujf,  for  Respondents, 

Works,  J. — This  case  was  heard  in  Bank,  and  decided 
after  being  twice  orally  argued  and  thoroughly  and  ex- 
haustively briefed.  A  rehearing  was  granted,  mainly 
because  it  was  thought  that  the  court  below  and 
this  court  had  not  given  sufficient  weight  to  a  oei^ 
tain  letter,  written  by  the  respondent's  intestate,  con- 
taining certain  admissions  against  his  interest.  This 
may  have  been  so  as  to  the  court  below,  but  it  was  not 
so  as  to  the  writer  of  this  opinion,  who  wrote  the  opin- 
ion upon  which  the  case  was  decided.  In  opposition  to 
this  admission,  which  was  not  by  any  means  conclusive 
against  the  author  of  the  letter,  was  the  sworn  admission 
of  one  of  the  defendants,  at  least,  as  a  witness  in  a  former 
case,  to  the  effect  that  his  brother,  the  deceased,  was  the 
owner  of  the  property.  It  is  true  that,  in  the  litigation 
referred  to,  it  was  to  the  interest  of  the  defendant  men- 
tioned to  establish  the  fact  that  the  property  was  the 
property  of  the  deceased,  and  that  he  may  have  testified 
falsely  in  that  case  in  order  to  shield  the  same  from  the 
claims  of  other  parties  against  him  and  his  father;  but 
the  court  below  had  the  deposition  containing  these  ad- 
missions before  it,  and  in  connection  therewith  heard  the 
testimony  of  the  defendant  to  the  contrary  in  this  case, 
and  must  have  known  better  than  we  can  know  how 
much  weight  to  give  to  the  testimony  of  the  defendant 
on  both  of  these  occasions,  and  to  the  admission  con- 
tained in  the  letter  above  referred  to,  in  the  light  of 
such  admissions  and  testimony.  Here  were  opposing 
admissions  by  the  parties  adversely  interested.  Why 
should  one  be  considered  absolutely  conclusive,  and  the 
other  disregarded?  We  can  see  no  reason.  Nothing 
more  can  be  said,  even  if  these  admissions  were  the 
only  evidence  on  the  point,  than  that  here  was  a  sub- 
stantial conflict  in  the  evidence^  and  this  court  cannot, 
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under  the  well-establiahed  rule,  disturb  the  finding  of  the 
court  below. 

For  the  reasons  here  given,  and  those  contained  in  the 
former  opinion,  the  judgment  and  orders  appealed  from 
are  affirmed. 

McFabi^nd,  J.,  SiiARPSTEiK,  J.,  and  Patbrsow,  J., 
concurred. 

Fox,  J.,  dissenting. — Upon  a  careful  examination  of 
the  record  in  this  case  upon  rehearing,  it  does  not  ap- 
pear to  me  Uiat  the  deposition  referred  to  in  the  forego- 
ing opinion  contains  a  contradiction  of  the  admission 
made  in  the  letter  referred  to.  I  am  also  satisfied  that 
there  was  no  proper  foiindation  laid  for  the  introduction 
of  said  deposition,  and  that  its  admission  was  in  viola- 
tion of  the  law  of  the  case,  as  established  on  the  former 
appeal  (Dvff  v.  Duff,  71  Cal.  613.)  It  may  be  that  a 
different  judgment  would  never  be  reached  in  the  cause; 
but  for  the  reason  stated,  and  under  the  rule  established 
in  this  particular  case  on  the  first  appeal,  I  cannot  concur 
in  the  foregoing  conclusion. 

Bkatty,  C.  J. — I  concur  in  the  dissenting  opinion  of 
Mr.  Justice  Fox. 

The  following  is  the  opinion  above  referred  to,  ren- 
dered in  Bank  on  the  31st  of  March,  1890: — 

Works,  J. — A  statement  of  this  case  will  be  found  in 
Duff  V.  Duff,  71  Cal.  613.  It  was  there  held  thai  the 
complaint  stated  a  cause  of  action;  the  law  relating  to 
the  question  of  the  statute  of  limitations  as  applicable  to 
an  action  of  this  kind  was  stated,  and  the  cause  was  re- 
versed for  certain  errors  of  law  occurring  at  the  trial. 
The  cause  was  again  tried  by  the  court  below,  without  a 
jury,  and  findings  and  judgment  rendered  in  favor  of 
the  plaintiff  as  in  the  greater  portion  of  the  property  in 
controversy,  and  in  favor  of  the  defendants  as  to  the  bal- 
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ance.  A  new  trial  as  to  the  issue  foimd  in  favor  of  the 
plaintiff  was  denied,  and  as  to  that  portion  of  the  finding 
in  favor  of  the  defendants  a  new  trial  was  granted.  The 
defendants  appeal  from  both  of  these  orders,  and  from 
the  judgment. 

It  is  earnestly  contended  by  the  appellants  that  the 
findings  of  the  courts  and  especially  those  relating  to  the 
fraud  charged  and  the  statute  of  limitations,  were  not 
sustained  by  the  evidence.  We  have  gone  over  the  evi- 
dence, and  find  it  to  be  such  that  we  cannot  disturb  the 
judgment  on  this  ground. 

Numerous  assignments  of  errors  of  law  occuring  at 
the  trial  are  assigned  and  extensively  argued  in  the 
briefs.  We  cannot  undertake  to  discuss  these  alleged 
errors  in  detail.  Th^  relate  mainly  to  rulings  made  in 
the  admission  and  exclusion  of  evidence.  A  careful 
reading  of  the  briefs  of  counsel  and  the  record  has  con- 
vinced us  that  no  error  was  committed  in  any  of  these 
rulings  that  should  reverse  the  judgment  The  cause 
has  been  twice  tried,  once  by  the  jury,  and  once  by  the 
court,  and  decided  each  time  in  favor  of  the  plaintiffs. 
The  last  trial  appears  from  the  record  before  us  to  have 
been  a  very  full  and  fair  investigation  of  the  compli- 
cated affairs  of  this  family,  so  far  as  it  affects  the  title  to 
this  land,  and  we  are  satisfied  that  a  correct  result  was 
reached. 

Judgment  and  orders  affirmed* 

Shabp?tein,  J.,  McFARLAin),  J.,  Patebson,  J.,  Fox, 
J.,  and  Thornton,  J.,  concurred. 

Rehearing  denied* 
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[  No.  13219.    In  Bank. — ^December  13,  1890.1 
W.  Q.  JONES,  Respondent,  v.  J,  0.  DUCHOW,  Appei^- 

ULNT. 

LmCL — ^EiVIDENOB — ^RBS  QKBTM — CEBTinOATB  OF  C H ABA CTEB^— CON- 
TRADICTION OF  Witness. — ^Wliere  a  libel  Is  Justified  on  the 
ground  of  Its  truth,  and  a  witness  for  the  defendant  has  tes- 
tified that  the  plaintiff  was  denounced  by  himself  and  all  good 
citizens  at  the  place  of  his  residence,  on  a  certain  date,  a  cer- 
tificate of  recommendation  of  the  plaintiff  for  good  and  cor- 
rect habits  In  business  and  social  relations,  signed  by  several 
prominent  citizens  of  that  place,  at  a  date  four  months  ear- 
lier, !s  not  admissible  as  part  of  the  re8  geaUB,  to  contradict 
the  statement  of  the  witness,  nor  to  prove  the  good  character 
of  the  plalntlfC 

Id. — Impeachment  of  Witness — Specifio  Acts — ^Battebt. — ^A  wit- 
ness cannot  be  Impeached  by  evidence  of  particular  wrongful 
acts;  nor  Is  It  proper  to  ask  him,  for  the  purpose  of  Impeach- 
ment, whether  he  had  been  arrested,  pleaded  guilty,  and  paid  a 
fine  for  beating,  bruising  and  battering  a  woman  of  the  town. 

Id.— Objection  to  Impeaching  Bvidencs. — ^An  objection  to  such 
question,  on  the  ground  that  It  did  not  tend  to  Impeach  the 
witness,  and  that  the  record  was  the  best  evidence.  Is  specific 
enough  to  Invoke  the  rule  which  does  not  permit  a  witness 
to  be  impeached  by  evidence  of  particular  wrongful  acts. 

Afpeai.  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  refusing  a  new 
triaL 

The  facts  are  stated  in  the  opinion  rendered  in  De- 
partment Two. 

F.  D.  &  0.  W.  Nicol,  F.  W.  Street,  and  E.  A.  Bodgers, 
for  Appellant 

It  was  error  to  admit  the  certificate  in  evidence,  none 
of  the  signers  being  produced  as  witnesses  in  court^  and 
the  certificate  not  being  contemporaneous  with  the  acts 
alleged,  nor  part  of  the  res  gesbas.  (Code  Civ.  Proc,  sees. 
1826,  2082 ;  Wharton  on  Evidence,  sees.  254-267 ;  People 
V.  Eckman,  72  CaL  684;  Aguirre  v.  Alexander,  68  Cal. 
26 ;  Bush  v.  Roherts,  111  N.  Y.  478 ;  LouisvUle  R'y  Go.  v. 
Buck,  116  Ind.  666 ;  9  Am.  Eep.  888.)  The  letter,  in  any 
view,  was  inadmissible  to  contradict  Gift     {Spottiswood 
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V.  Weir,  66  Cal.  628 ;  Jepsen  v.  Beck,  78  Cal.  640.)  It  was 
res  inter  alios  acta,  and  could  not  be  used  for  the  purpose 
stated  by  the  court  (King  v.  La  Orange,  61  CaL  232.) 
The  witness  having  been  examined  by  plaintiff  on  a  mat- 
ter collateral  to  the  issue,  plaintiff  was  bound  by  his  an- 
swer thereto,  and  could  not  contradict  him.  (Pierce  v. 
Schaden,  69  Cal.  540;  Donelly  v.  Curran,  54  CaL  282; 
People  V.  Mitchell,  62  Cal.  412;  1  Greenl.  Ev.,  sec  449.) 
The  letter  was  incompetent  to  prove  Jones's  reputation, 
which  could  only  be  proved  by  sworn  testimony  of  his  gen- 
eral reputation.  (People  v.  Wheeler,  60  Cal.  581 ;  44  Am. 
Rep.  70;  Staie  v.  Wellington,  43  Kan.  121.)  The  certifi- 
cate was  not  admissible  for  any  purpose.  (Vicksburg  v. 
Meridian  R.  B.  Co.,  119  U.  S.  99.)  It  was  error  to  allow 
the  witness  Bradford  to  be  questioned  as  to  particular 
wrongful  acts,  no  conviction  of  a  felony  being  shown. 
(Code  Civ.  Proc,  sec  2051;  Hinkle  v.  San  Francisco 
B.  R.  Co.,  56  Cal.  627 ;  People  v,  Hamblin,  68  Cal.  101 ; 
Sharon  v.  Sharon,  79  Cal.  633 ;  People  v.  Elster,  8  West 
Coast  Rep.  37,  and  cases  there  cited.) 

James  H.  Budd,  and  /.  M,  Kalloch,  for  Eespondents. 

The  principal  fact  here  in  question  being  the  man- 
ner of  plaintiff's  leaving  Ilollister,  whether  in  secret 
flight  or  open  departure,  and  what  people  there  said  of 
him,  all  such  declarations  as  that  in  question,  whether 
'written  or  parol,  are  admissible.  (Code  Civ.  Proc,  sees. 
1860,  1870,  subd.  16;  Wharton  on  Evidence,  sees.  268- 
260 ;  1  Greenl.  Ev.,  sec  108 ;  People  v.  Vernon,  35  Cal.  61 ; 
05  Am.  Dec  49.)  Tlie  certificate  was  admissible,  not  to 
show  character,  but  to  contradict  defendant's  testimony 
as  to  what  was  said  of  plaintiff  by  citizens  of  Hollister. 
(1  Wharton  on  Evidence,  sec  254;  1  Greenl.  Ev.,  sec. 
123.)  The  specific  groimd  of  objection  now  urged  to  the 
examination  of  Bradford  was  not  urged  in  the  court 
below,  and  cannot  be  raised  for  the  first  time  on 
appeal     (Natoma  Water  <&  Miru  Co.  v.  Clarkin,  14  CaL 


Digitized  by 


Google 


Dec  1890.]  Jones  v,  Duchow.  Ill 

548 ;  People  v.  Moan,  66  Cal.  535 ;  Hichs  v.  Lovell,  64 
Cal.  22 ;  49  Am.  Rep.  679 ;  People  v.  McCauley,  45  Cal. 
148;  Cutter  v.  Candhers,  48  CaL  184;  Henry  v.  B.  R. 
Go.,  60  CaL  176.) 

The  Court. — ^Upon  rehearing  and  further  considern 
tion  of  this  case,  we  are  satisfied  that  the  court  helow 
did  err  in  the  particulars  pointed  out  in  the  opinion 
filed  herein  Fehruary  28,  1890,  and  the  same  will  stand 
as  the  opinion  and  order  of  the  court  on  this  appeal. 

Beatty,  C.  J.,  and  Fox,  J.,  dissented, 

Thoknton,  J.,  concurring. — I  concur  in  the  judgment 
of  reversal  herein  for  the  reason  that  the  letter  allowed 
in  evidence  to  contradict  the  witness  Oift  was  errone- 
ously admitted.  It  was  admitted  on  the  offer  of  plaintiff 
to  contradict  a  statement  of  Gift,  brought  out  on  cross- 
examination  by  plaintiff,  which  statement  was  collateral 
to  the  issue.  The  plaintiff  was  bound  by  Gift's  state- 
ment^ and  could  not  be  allowed  to  contradict  it 

Tlie  following  is  the  opinion  above  referred  to,  rendered 
in  Department  Two  on  the  28th  of  February,  1890 : — 

FooTE,  C. — This  is  an  action  for  libel.  The  plaintiff, 
Jones,  recovered,  under  the  verdict  of  a  jury,  a  judgment 
for  two  thousand  five  hundred  dollars,  from  which,  and 
an  order  refusing  a  new  trial,  the  defendant  appeals. 

One  of  the  grounds  of  the  alleged  libel  was,  that  the 
defendant  had  published  of  the  plaintiff  that  he  had  been 
compelled  to  leave  his  former  place  of  residence  between 
two  days,  in  order  to  prevent  a  mob  from  riding  him  out 
of  town  on  a  rail. 

The  defendant  admitted  the  publication  of  this  mat- 
ter, and  justified  it  on  the  ground  of  its  truth. 

On  the  trial,  Mr.  Gift,  a  witness  for  the  defendant,  had 
testified,  among  other  things,  that  he  had  denounced  the 
character  of  the  plaintiff,  Jones,  at  Hollister,  his  former 
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place  of  residence,  in  this  state,  "as  any  other  good  citizen 
used  to,  and  did,"  on  account  of  divers  acts  of  Jones 
at  that  place.  The  plaintiff  then  proposed  to  introduce 
in  evidence  before  the  jury  a  letter  or  certificate  of  good 
character  for  himself,  signed  by  Judge  Breen  and  others, 
who  are  admitted  to  be  good  citizens  of  Hollister. 

This  was  objected  to  by  defendant's  counsel,  on  the 
ground  that  it  was  irrelevant,  and  incompetent  for  any 
purpose.  It  was  admitted  in  evidence  by  the  court,  as 
"legitimate  cross-examination." 

The  witness  then  further  gave  evidence  which  went  to 
show  that  the  time  when  this  "denunciation"  occurred 
was  about  July,  1883.  The  certificate  was  dated  March 
2,  1883.     It  is  couched  in  the  following  language: — 

"SuPEEioB  Judge's  Chambeks,  San  Benito  Co.,  Cat-. 
"Hollister,  March  2,  1883. 

"The  bearer  of  this,  Mr.  W.  G.  Jones,  contemplates 
removing  from  this  place,  with  the  view  of  establishing 
himself  in  business  in  Washington  Territory.  I  take 
pleasure  in  commending  him  to  all  with  whom  he  may 
meet  in  business  or  social  relations.  Mr.  Jones  has  for 
some  time  past  conducted  the  Hollister  Democrat  (news- 
paper), at  this  place,  as  the  editor  and  proprietor.  I 
have  been  well  acquainted  with  him  during  all  of  said 
time,  and  I  bear  willing  testimony  to  his  uniformly  good 
and  correct  business  habits.  He  will,  I  am  satisfied,  be 
a  gain  to  any  commmunity  where  he  may  locate. 

"James  F.  Beeen, 
''Judge  op  the  Supbeioe  Court  op  San  Benito  County, 
Cal. 

'"Wu.  T.  Brown,  ex-Sheriff. 
"I  concur  in  the  above. 

"T.  S.  Hawkins, 

"President  Bank  of  Hollister, 
"W.  C.  Lang,  Cattle  Dealer." 

The  letter  was  admitted  in  evidence,  against  the  de- 
fendant's objection,  as  heretofore  stated. 
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The  respondent  argues  that  it  was  admissible  to  con- 
tradict the  statement  of  Gift^  inasmuch  as  it  was  part  of 
the  res  gestw;  that  it  was  contemporaneous  with  and  illus- 
trative of  the  thing  done,  of  which  Gift  spoke,  in  alluding 
to  the  denunciation  of  Jones  by  all  good  citizens  at  Hol> 
lister,  at  a  time  when  he,  Gift,  went  there  to  look  after  a 
female  relative. 

The  letter  is,  in  itself,  merely  a  certificate  of  good  char- 
acter for  Jones  in  March,  1888.  The  state  of  feeling  as 
to  Jones  of  which  Gift  spoke  appears  to  have  been  in 
July,  1883,  some  months  after  the  letter  was  given  to 
him. 

The  certificate  of  Judge  Breen  and  others,  on  March  2, 
1888,  was  not  cotemporaneous  with  the  main  fact  under 
consideration,  which  was  the  denunciation  of  Jones  by 
all  good  citizens  of  HoUister,  in  July,  1883,  the  time 
when  Gift  went  there  for  a  purpose  heretofore  stated; 
nor  was  the  certificate  illustrative  of  the  condition  of 
public  sentiment  relative  to  Jones  in  July.  It  was  there- 
fore inadmissible  as  part  of  the  res  gestcs,  to  contradict 
Gift's  statement  The  effect  of  its  admission  would  be 
to  prove,  on  a  trial,  good  character  for  Jones,  at  HoUister, 
by  the  ex  parte  written  statement  of  witnesses,  not  under 
oath  or  affirmation,  and  not  in  the  presence  and  subject 
to  the  examination  of  all  the  parties  to  the  action  who 
chose  to  attend.     (Code  Civ.  Proc,  sec.  1846.) 

The  letter  was  not  the  testimony  of  a  witness  taken 
either  by  affidavit,  deposition,  or  by  oral  examination. 
(Code  Civ.  Proc.,  sec.  2002.)  It  is  clear  that  it  was  not 
admissible  to  prove  good  character  for  the  plaintiff,  by 
contradicting  what  Gift  had  said  of  Jones  being  gener- 
ally denounced  at  HoUister  in  July,  1883.  {People  v. 
EcJcman,  72  Cal.  684.) 

It  is  further  claimed  as  error,  by  the  appellant,  that 
the  court  below  overruled  his  objection  to  a  question 
asked  by  plaintiff's  counsel  of  the  witness  Bradford,  which 
was  in  this  language:— 
LXXXVII.  Cal.— 8 
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"Are  you  the  W.  F.  Bradford  who  was  arrested  on  the 
twenty-ninth  day  of  January  for  beating,  bruising,  and 
battering  one  Maud  Evans,  a  woman  of  the  town,  and 
appeared  in  Judge  Cooper^s  court,  and  pleaded  guilty, 
and  paid  a  fine  therefor  V^ 

The  objection  was  made  on  the  ground  that  it  did  not 
tend  to  impeach  the  witness;  that  the  record  was  the 
best  evidence.  The  witness  was  compelled  to  answer. 
''1  am.'' 

The  court  stated  that  the  witness  had  testified  to  a 
very  material  matter,  and  the  only  basis  for  demanding 
the  answer  of  the  witness  must  have  been  to  impeach  his 
testimony.  We  think  the  ground  of  objection  was  specific 
and  clear  enough  to  show  that  the  objecter  had  in  mind 
and  invoked  the  rule  which  does  not  permit  a  witness  to 
be  impeached  by  evidence  of  particular  wrongful  acts 
theretofore  done  by  him.  It  was  not  proposed  to  show, 
by  his  examination,  or  by  the  record  of  his  conviction,  that 
he  had  been  convicted  of  a  felony. 

"A  witness  cannot  be  impeached  by  evidence  of  par- 
ticular wrongful  acts,  nor  is  it  proper  to  question  the 
witness  with  -reference  to  such  matters.'*  (Code  Civ. 
Proa,  sec.  2051 ;  Sharon  v.  Sharon,  79  Cal.  633,  and  au- 
thorities there  cited.) 

These  comprise  the  main  points  of  objection,  as  shown 
by  the  reply  brief  of  the  appellant,  and  we  advise  that 
the  judgment  and  order  be  reversed. 

BbIiOhee,  C.  C.  and  Gibson,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  ordei  are  reversed. 
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[No.  13784.    Department  One. — December  15,  1890.] 

IL  A.  C.  MoPHAIL,  Appellaivt,  v.  A.  W.  BUELL, 
Responbskt. 

Bbokeb*s  Commissions  on  Salb  or  Real  Estatb — Assumpsit— 
Pabol  Contbagt — Quantum  Meruit — Statute  of  Frauds. — 
To  entitle  a  broker  to  recover  commissions  due  for  the  sale 
of  real  estate,  his  contract  therefor  must  be  in  writing,  and 
no  recovery  can  be  had  upon  a  verbal  contract  or  on  a  quan- 
tum meruit. 

lo.— Conditional  Contract  tor  Commissions — Failure  of  Condi- 
tion.— ^Under  an  agreement  by  a  vendor  to  pay  a  broker  a 
commission  for  selling  land  when  the  vendees  paid  a  specified 
sum  on  account  of  the  price,  and  executed  the'r  notes  and  a 
mortgage  for  the  balance,  no  recovery  can  be  had  for  the 
agreed  commission,  if  the  purchasers  merely  executed  their 
notes  and  mortgage  to  the  vendor,  but  never  paid  the  sum  re- 
quired, and  on  account  of  their  failure  to  make  such  payment 
the  vendor  was  compelled  to  take  back  the  property. 

Appeal — ^Review — ^Error  without  Prejudice. — ^Where  the  record 
shows  that  the  appellant  is  not  entitled  to  recover  in  any 
event,  error  in  rulings  of  the  court  upon  the  admission  of 
evidence  cannot  entitle  him  to  a  reversal  of  the  judgment 

Appkat.  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion,  of  tLe  court. 

Cope  d  Boyce,  for  Appellant 

B.  F.  Thomas,  for  Bespondent. 

WosxSy  J. — The  appellant  brought  this  action  to  re- 
cover for  Gommissions  alleged  to  have  been  due  him  for 
making  sale  of  certain  real  estate  for  the  respondent 

The  complaint  is  in  different  counts,  one  upon  a 
special  contract  agreeing  to  pay  the  commissions,  and 
the  others  relying  upon  a  verbal  contract  and  upon  the 
qiumtum  meruit  There  could  be  no  recovery  on  either 
of  the  last  two  counts,  because  the  code  of  this  state  re- 
quires that,  to  entitle  a  broker  to  recover  commissions 
in  this  class  of  cases,  his  contract  therefor  must  be  in 
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writing.  (Civ.  Code^  sec.  1624;  McCarthy  v.  Loup,  62 
CaL  302.) 

It  is  equally  dear^  to  our  minds^  that  the  appellant  was 
not  entitled  to  recover  on  the  written  contract  The 
agreement  was,  that  the  defendant  would  pay  the  plain- 
tiff when  the  vendees  paid  to  him  (the  defendant)  the 
sum  of  twenty  thousand  dollars  on  account  of  the  price 
of  said  sale,  and  execute  to  him  their  notes  and  mort- 
gage for  the  balance  of  the  purchase-money.  The  pur- 
chasers executed  their  notes  and  mortgage^  but  failed  to 
pay  the  sum  of  twenty  thousand  dollars,  either  at  the 
time  of  making  the  deed,  or  upon  the  notes  given  after- 
wards. Although  the  defendant  extended  the  time  of  pay- 
ment, and  used  all  reasonable  means  to  procure  the  money, 
he  was  finally  compelled  to  take  back  the  property.  Their 
failure  to  pay  the  money  was  a  complete  bar  ot  any  claim 
of  the  appellant  to  commissions. 

The  appellant  contends  that  certain  errors  were  com- 
mitted by  the  court  below  in  its  rulings  upon  the  admis- 
sion of  evidence  and  in  its  instructions;  but  conceding 
this  to  be  so,  the  case  could  not  be  reversed  on  account 
of  such  rulings,  as,  for  the  reasons  given,  the  appellant 
could  not  recover  in  any  event 

Judgment  and  order  affirmed. 

Fox,  J.,  and  Paterson,  J.,  concurred. 
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[No.  20707.    Department  Two. — December  15,  1890.] 

THE  PEOPLE,  Respondent,  v.  DANIEL  BEM- 
MERLY,  Appellant. 

CBnnNAL  tiAw  —  HoMidDB  —  Evidence  —  Dtino  Dbclabation. — 
Upon  tlie  trial  of  a  defendant  charged  with  murder,  the  dying 
declaration  of  the  deceased,  in  order  to  be  admissible  in  evi- 
dence, need  not  show  or  state,  in  terms,  that  it  was  made  un- 
der a  sense  of  impending  death,  if  there  is  sufficient  evidence 
aliunde  the  written  declaration  to  show  that  it  was  so  made. 

Id.— Wbitten  Declaration  of  Deceased — ^Notes  or  Obal  State- 
ment.— ^Where  notes  were  taken  of  what  the  deceased  said, 
and  a  statement  written  out  therefrom,  which  was  read  to 
the  declarant,  sentence  by  sentence,  and  the  accuracy  of  each 
sentence  assented  to  by  him,  and  then  signed  In  the  presence 
of  witnesses,  the  statement  becomes  his  dying  declaration,  al- 
though the  written  declaration  contains  some  words  that  were 
not  used  by  the  declarant  in  his  oral  statement. 

Id.— PRAcncB — Challenge  of  JuROit— Actual  Blis — ^Appeai/— Ex- 
ception.— ^The  ruling  of  the  trial  court  upon  the  challenge  of 
a  Juror  for  actual  bias  will  not  be  reviewed  on  appeal,  and  its 
disallowance  is  not  the  subject  of  exception. 

Id. — ^Pebemptoby  Challenge.— It  is  not  error  to  permit  the  prose- 
cution to  peremptorily  challenge  a  Juror  after  he  has  been 
sworn,  where  good  reasons  are  shown  therefor. 

Id. — iNSTBTJcnoN — ^Reasonable  Doubt. — ^An  instruction  to  the 
Jury  defining  a  reasonable  doubt  as  "such  a  doubt  as  would 
induce  a  man  of  reasonable  firmness  and  Judgment  to  act  upon 
It  in  matters  of  importance  to  himself"  is  erroneous. 

to. — ^iNDOBSEHENT   OF    INSTBUCTIONS — PREVIEW   ON    APPEAL. — lU    the 

absence  of  an  endorsement  showing  whether  a  certain  in- 
struction was  given,  it  will  not  be  reviewed  on  appeaL 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yolo  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Craig  £  Hawkins,  Clark  A  Aram,  and  J.  E.  Strong,  for 
Appellant 

Attomejf'Oeneral  Johnson,  Ed.  E.  Oaddis,  and  0.  W. 
Thomas,  for  Respondent 

Shabpstein,   J. — ^IJpon  the  trial  of  the  defendant^ 
upon  an  information  in  which  he   was   charged   with 
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murder,  a  document  purporting  to  be  the  dying  declara- 
tion of  tbe  deceased  was  offered  in  evidence  by  the  pros- 
ecution. The  defendant  objected  to  its  introduction. 
The  objection  was  overruled,  and  defendant  excepted. 
The  grounds  of  objection  appear  to  be:  1.  The  declara- 
tion does  not  show  that  it  was  made  under  a  sense  of 
impending  death.  It  commences  as  follows:  ^'I,  Mat 
Faigle,  aged  forty-three,  and  a  native  of  Germany,  be- 
lieving my  life  to  be  in  great  danger,  being  shot  in  the 
left  side,  above  the  heart,  by  a  ball  from  a  pistol  in  the 
hands  of  one  John  Wahlfrom,  do  now  before  my  Qod 
and  the  undersigned  witnesses,  make  the  following  true 
statement  believing  it  to  be  my  last^' 

Whether  the  statement,  alone,  would  be  sufficient  to 
satisfy  the  rule  that  the  declaration  must  be  made  un- 
der a  sense  of  impending  death  need  not  be  decided  in 
this  case,  as  there  was  other  evidence  that  it  was  so 
made.  Professor  Greenleaf  says:  "It  is  essential  to  the 
admissibility  of  these  declarations,  and  is  a  preliminary 
fact,  to  be  proved  by  the  party  offering  them  in  evidence, 
that  they  were  made  under  a  sense  of  impending  death; 
but  it  is  not  necessary  that  they  should  be  stated  at  the 
time  to  be  so  made.  It  is  enough,  if  it  satisfactorily  ap- 
pears, in  any  mode,  that  they  were  made  under  that 
sanction,  whether  it  be  directly  proved  by  the  express 
language  of  the  declarant,  or  be  inferred  from  his  evi- 
dent danger,  or  the  opinions  of  medical  or  other  at- 
tendants, stated  to  him,  or  from  his  conduct,  or  other 
circumstances  of  the  case,  all  of  which  are  resorted  to 
in  order  to  ascertain  tbe  state  of  the  declarant's  mind.** 
(1  Greenl.  Ev.,  sec  158.)  Aliunde  the  written  declara- 
tion, there  is  sufficient  evidence  that  it  was  made  under 
a  sense  of  impending  death.  Three  or  four  hours  after 
declarant  had  received  the  fatal  wound,  he  was  told  by 
his  attending  physician  that  he  was  going  to  die.  And 
on  one  occasion  decedent  told  those  who  were  present  at 
bi9  bedside  that  bo  knew  that  he  would  die^  and  be 


Digitized  by 


Google 


Dec.  1890.]  PxoPLB  t;.  Bxmmbblik;  119 

w^anted  to  talk  privately  with  his  cousin,  who  was  also 
present.     There  is  much  more  evidence  of  similar  import 
Another  gronnd  of  objection  is,  that  the  declaration 
introduced  in  evidence  is  not  the  one  made  by  the  dying 
man.     The  manner  of  taking  the  declaration^  as  detailed 
by  Dr.  Dillon,  by  whom  it  was  taken,  is  as  follows:  He 
sat  on  the  side  of  declarant's  bed,  and  took  notes  of  what 
declarant  said.     After  taking  said  notes,  witne^  with- 
drew to  an  adjoining  room,  and  from  such  i^otes  wrote 
out   the  statement  introduced   as   a   dying  declaration. 
After  that  was  prepared,  he  returned  to  the  bedside  of 
declarant,  and  read  him  each  sentence  as  he  went  along, 
and  asked  him  if  that  was  just  what  he  meant,  and  he 
said  **Ye8'*;  and  in  that  way  the  whole  paper  was  read 
to  declarant  before  he  signed  it     All  this  occurred  in  the 
presence  of  eight  persons,  who  signed  the  declaration  as 
witnesses.     That  this  document  was  not  literally  copied 
from  the  notes  taken  by  Dr.  Dillon,  he  admits.     "Not  is 
the  language  precisely  that  employed  by  the  declarant 
in  his  oral  statement  to  Dr.  Dillon.     But  the  doctor  tes- 
tified that  he  endeavored  to  give  the  substance  of  the 
statement  made  to  him  by  the  declarant,  and  he  thinks 
he  succeeded,  although  the  written  declaration  contains 
some  words  that  were  not  used  by  the  declarant  in  his 
oral  statement     However  that  may  be,  the  declaration 
introduced  in  evidence  is  nevertheless  the  dying  declara- 
tion of  the  declarant     It  was  read  to  him,  sentence  by 
sentence,  and  the  accuracy  of  each  sentence  was  assented 
to  by  him;  and  after  hearing  it  all  read  in  that  manner, 
he  signed  it  in  the  presence  of  witnesses.     It  then  be- 
came his  dying  declaration.     If  he  made  another  decla- 
ration inconsistent  with  or  contradictory  of  this,  it  did 
not  render  this  inadmissible,  but  might  be  urged  to  the 
jury  as  affecting  his  credibility.     Upon  the  facts  disclosed 
by  the  record,  we  think  the  document  which  purported 
to  be  the  dyi:  g  declaration  of  Mat  Faigle  was  properly 
admitted  in  evidence. 
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Under  repeated  decisions  of  this  court,  the  ruling  of  the 
court  upon  the  challenge  of  the  juror  H.  H.  Smith,  for 
actual  hias,  cannot  be  remedied  here.  (People  v.  Riley, 
65  Cal.  101  \  People  v.  Gotta,  49  CaL  166;  People  v.  Vas- 
quez,  49  Cal.  560;  People  v.  Taing,  53  Cal.  602.) 

No  exception  can  be  taken  to  the  disallowance  of  a  chal- 
lenge, to  a  juror  for  actual  bias.     (Pen.  Code>  sec.  1170.) 

It  was  not  error  to  permit  the  prosecution  to  peremp- 
torily challenge  the  juror  Hall  after  he  had  been  sworn, 
good  reasons  being  shown  therefor.  (Pen.  Code,  sec 
1068;  People  v.  Mordgomery,  63  Cal.  676.) 

Instruction  No.  10,  given  at  the  request  of  the  prose- 
cution, gives  a  lengthy  definition  of  ^'a  reasonable 
doubt,"  and  contains  this  clause:  "It  must  not  be  one 
that  is  merely  fanciful, — created  ingeniously  in  your 
minds,  to  escape  the  consequences  of  an  unpleasant 
verdict;  it  must  be  an  honest  doubt, — such  a  doubt  as 
strikes  the  conscientious  mind,  and  one  that  clouds  the 
understanding  of  those  who  are  honestly  seeking  to 
arrive  at  the  truth ;  such  a  doubt  as  would  induce  a  man 
of  reasonable  firmness  and  judgment  to  act  upon  it  in  mair 
ters  of  importance  to  himself/'  In  People  v.  Brannon,  47 
Cal.  96,  "the  jury  were  told  that  it  was  their  duty  to  con- 
vict if  they  should  be  satisfied  of  the  guilt  of  the  de- 
fendant to  such  a  moral  certainty  as  would  influence  the 
minds  of  a  jury  in  the  important  affairs  of  life."  This 
was  held  to  be  error.  The  court  said:  "The  judgment 
of  reasonable  men  in  the  ordinary  affairs  of  life,  how- 
ever important,  is  influenced  and  controlled  by  the 
preponderance  of  evidence.  Juries  are  permitted  and 
instructed  to  apply  the  same  rule  to  the  determination  of 
civil  actions  involving  rights  of  property  only.  But  in 
the  decision  of  criminal  cases,  involving  life  or  liberty, 
something  further  is  required.  There  must  be  more 
than  a  preponderance  of  evidence.  There  must  be  in 
the  minds  of  the  jury  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  charge,  derived  from  a 
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eomparison  and  consideration  of  the  evidence.  They  must 
be  entirely  satisfiec  oi  the  guilt  of  the  accused." 

in  People  v.  Ah  Sing,  61  CaL  372,  "the  court  below, 
after  instructing  the  jury  that  the  defendants  on  trial 
upon  an  indictment  for  murder  are  presumed  to  be  inno- 
cent until  proven  guilty  beyond  a  reasonable  doubt^  pro- 
ceeded as  follows:  'A  reasonable  doubt  is  that  state  of  a 
case  which,  after  the  entire  comparison  and  considera- 
tion of  all  the  evidence,  leaves  the  minds  of  the  jurors 
in  that  condition  that  they  cannot  feel  an  abiding  con- 
viction, to  a  moral  certainty,  of  the  truth  of  the  charge. 
The  doubt  must  not  be  vague  and  shadowy.  Absolute 
certainty  is  rarely  attainable,  and  is  never  required.  // 
the  evidence  is  such  that  a  man  of  prudence  would  act  upon 
it  in  his  own  affairs  of  the  greatest  importance,  then  there 
cannot  remain  a  reasonable  doubt  within  the  meaning  of 
the  law/  The  defendants  excepted  to  so  much  of  the  in- 
struction as  is  Italicized." 

The  court  said  it  is  certainly  a  mistake  to  say  that 
there  cannot  remain  a  reasonable  doubt  when  even  the 
evidence  is  such  "that  a  man  of  prudence  would  act  upon 
it  in  his  own  affairs  of  the  greatest  importance/*  Upon 
the  authority  of  these  cases,  we  are  bound  to  hold  that 
so  much  of  the  instruction  in  this  case  as  we  have  Ital- 
icized is  erroneous. 

Instruction  No.  4  is  not  erroneous. 

There  is  no  indorsement  showing  whether  instruction 
No.  24  was  given,  and  in  the  absence  of  such  indorse- 
ment, we  cannot  review  it 

We  fail  to  discover  anything  in  the  other  points  dis- 
cussed by  counsel  that  requires  consideration  here.  But 
the  errors  which  we  have  pointed  out  require  that  the 
judgment  and  order  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Thornton,  J.,  and  McFahland,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  20713.    In  Bank.— December  15,  1890.] 

THE  PEOPLE,  Respondent,  v.  ANTONIO  PEREZ, 
Appellant. 

Criminal  Law — Information — ^Demubreb. — A  demurrer  to  an  In- 
formation l8  properly  overruled  when  It  would  remain  suffi- 
cient under  the  statute  if  the  part  excepted  to  should  be 
stricken  out 

Id. — Grand  Larceny— Verdict. — ^Upon  an  Information  for  grand 
larceny,  a  verdict  of  "guilty  as  charged"  is  a  conviction  of 
grand  larceny. 

[IK — Arraignment  fob  Judgment  —  Jttdombnt  —  Punishment  for 
Grand  Larceny. — Where  the  judgment  roll  shows  a  full  com- 
pliance with  the  requirements  of  section  1200  of  the  Penal 
Code  at  the  time  of  arra'gnment  for  Judgment,  and  the  judg- 
ment, upon  conviction  for  grand  larceny  committed  in  the 
city  and  county  of  San  Francisco,  is,  that  the  defendant  be 
punished  for  the  crime  of  which  he  was  charged  and  con- 
victed, by  imprisonment  in  the  state  pr'son  of  the  state  of 
California  at  San  Quentin  for  the  term  of  nine  years,  the 
judgment  is  sufficient  under  the  statute. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  information  accused  the  defendant  of  the  crime 
of  grand  larceny  in  feloniously  stealing,  taking,  and  car- 
rying away  certain  articles  specifically  described,  stating 
the  value  of  each,  which  amounted  in  the  aggregate  to 
$630;  "also,  various  other  articles,  of  the  value  of  eight 
hundred  and  ninety  dollars  in  lawful  money  of  the 
United  States," — all  described  as  the  personal  property 
of  one  Martha  Cooper.  The  defendant  demurred  to  the 
information,  and  objected  that  the  portion  above  quoted 
stated  no  offense,  and  did  not  conform  to  the  require- 
ments of  sections  950,  951,  and  952  of  the  Penal  Code. 
The  record  of  tho  sentence  is  as  follows:  "This  being 
the  day  set  for  sentence,  the  defendant  and  coimsel  be 
ing  asked  if  he  had  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  To  whioli 
defendant  moves  for  a  new  trial.  Motion  denied.  De 
fendant  excepts.  Thereupon  the  court  renders  its  juder- 
ment:    That   whereas   the   said    Antonio   Perez   having 
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been  duly  convicted  of  the  crime  of  grand  larceny,  it  is 
therefore  ordered,  adjudged,  and  decreed  that  the  said 
Antonio  Perez  be  punished  by  imprisonment  in  the 
state  prison  at  San  Quentin  for  the  term  of  nine  (9) 
years.*' 

CarroU  Cook,  and  </.  E.  Fovlds,  for  Appellant 

AUofTiey-Oeneral  Johnson,  for  Respondent 

Fox,  J. — 1.  The  demurrer  to  the  information  was  prop- 
erly overruled.  All  that  part  of  it  to  which  exception 
is  taken  may  be  stricken  out,  and  it  still  remains  a  good 
information  under  the  statute.  The  presence  of  the  lan- 
guage excepted  to  does  not  prejudice  the  defendant,  or 
affect  the  validity  of  the  information. 

2.  The  information  is  for  grand  larceny,  and  a  verdict 
of  "guilty  as  chai^ged"  is  a  conviction  of  grand  larceny. 
(People  V.  Whitely,  64  Cal.  211 ;  People  v.  Price,  67  Cal. 
350.) 

3.  The  judgment  roll  shows  a  full  compliance  with  the 
requirements  of  section  1200  of  the  Penal  Code  at  the 
time  of  the  arraignment  for  judgment 

4.  The  information  was  for  and  the  conviction  wa^ 
of  grand  larceny  committed  in  the  city  and  county  oi 
San  Francisco.  The  judgment  of  the  court  was,  that 
for  the  crime  of  which  he  was  so  charged,  and  for  which 
he  had  been  so  convicted,  it  is  "ordered,  adjudged,  and 
decreed  that  the  said  Antonio  Perez  be  punished  by  im- 
prisonment in  the  state  prison  of  the  state  of  California 
at  San  Qtientin  for  the  term  of  nine  (9)  years."  This 
was  sufficiu  t  under  the  statute^     Judgment  affirmed. 

Shabfstein,  J.,  MoFablanb,  J.,  Paterson,  J.y  and 
Thobktoh,  J.,  concurred. 


Digitized  by 


Google 


124  McGivNEY  V.  PiEECB.  [87  Cal. 


[No.  12271.    In  Bank. — December  15,  1890.] 

JAMES  McGIVNEY,  Appellant,  v.  JOHN  H. 

PIERCE,  Respondent. 

Election  CoirrEST  —  Jurisdiction  of  Superior  Court  —  Common 
Council  of  Oakland— Repeal  of  Municipal  Charter. — The 
proYlsion  of  the  charter  of  the  city  of  Oakland  enacted  In 
March,  1854,  giving  the  common  council  exclusive  jurisdic- 
tion to  hear  and  determine  an  election  contest  for  the  office 
of  councilman  of  the  city  council  Is  repealed  by  sections  1111 
et  seq.  of  the  Code  of  Civil  Procedure,  providing  for  the 
determination  of  such  a  contest  by  the  superior  court. 

Statute — Repeal  bt  implication. — ^Whether  a  general  statute  re- 
peals a  special  one  by  Implication  Is  a  question  of  Intention, 
to  be  gathered  from  the  language  used,  and  from  the  subject- 
matter  of  legislation. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clvme  4Sk  Young,  for  Appellant, 

Metcalf  &  Metcaif,  for  Respondent 

McFabland,  J. — The  appellant  inaugurated  a  contest 
in  the  superior  court  of  Alameda  County  for  the  office 
of  councilman  of  the  city  council  of  Oakland,  under  sec* 
tions  1111  et  seq.  of  the  Code  of  Civil  Procedura  The 
respondent  demurred,  upon  the  ground  of  want  of  juris- 
diction; and  the  court  sustained  the  demurrer,  and  en- 
tered judgment  dismissing  the  contest.  From  said  judg- 
ment this  appeal  is  taken. 

The  judgment  was  rendered  upon  the  ground  that  the 
act  reincorporating  the  city  of  Oakland,  which  was  en- 
acted in  March,  1854,  gave  to  the  common  council  of 
Oakland  exclusive  jurisdiction  to  hear  and  determine 
an  election  contest  such  as  is  involved  in  tliis  proceed- 
ing. Waiving  the  question  whether  the  language  of  the 
charter  is  broad  enough  to  include  the  subject-matter  of 
the  present  litigation,  and  waiving  the  constitutional  ques- 
tion as  to  the  authority  of  the  legislature  to  grant  such 
judicial  power  to  the  common  council,  it  is  clear,  to  our 
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minds,  that  the  sections  of  the  code  above  referred  to, 
which  were  enacted  long  after  the  charter,  necessarily  re- 
peal the  provision  of  the  charter  here  invoked.  Section 
1111  provides  that  "any  elector  of  a  county,  city  and 
county,  city,  or  of  any  political  subdivision  of  either,  may 
contest  the  right  of  any  person  declared  elected  to  an  office 
to  be  exercised  therein  for  any  of  the  following  causes." 
Then  follows  an  enumeration  of  various  grounds  of  con- 
test, including  those  set  up  in  the  complaint  or  statement 
in  this  case.  The  succeeding  sections  provide  that  an 
elector  wishing  to  institute  such  a  contest  must  file  with 
the  county  clerk  a  written  statement  setting  forth  cer- 
tain specifications  of  grounds  of  contest;  that  the  clerk 
must  inform  the  superior  court  of  the  filing  of  such  state- 
ment;  that  the  court  must  call  a  special  session  at  a  cer- 
tain time  at  the  court-house  to  hear  the  contest;  that  a 
citation  must  be  issued,  etc,  and  that  "the  court  must 
meet  at  the  time  and  place  designated,  to  determine 
such  contested  election,  and  shall  have  all  the  powers 
necessary  to  the  determination  thereof."  It  is  further 
provided  that  "the  court  must  pronounce  judgment  in 
the  premises,  either  confirming  or  annulling  and  setting 
aside  such  election." 

Of  course  a  general  statute  does  not  always,  by  impli- 
cation, repeal  a  special  one.  It  is  always  a  guestion  of 
intention,  to  be  gathered  from  the  language  used,  and 
from  the  subject-matter  of  the  legislation.  With  respect 
to  the  matter  before  us,  we  think  that  the  legislature, 
when  enacting  the  sections  of  the  code  above  mentioned, 
clearly  intended  to  adopt  a  uniform  rule  for  all  election 
contests  about  the  ofiicers  named  in  section  1111,  and 
necessarily  repealed  aH  former  statutes  inconsistent  with 
that  intention. 

The  judgment  appealed  from  is  reversed,  with  instruc- 
tions to  the  trial  court  to  overrule  the  demurrer. 

Thornton,  J.,  Fox,  J.,  Patebson,  J.,  and  Bbattt, 
C.  J.,  concurred. 
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[No.  12609.    In  Bank.— -December  16»  1890.] 
T.  IL  FLICKINGER,  Respondent,  v.  ISAIAH  SHAW 

£T   AL.y   ApPELLAKTB. 

/^AsrBiEHT— Right  of  Wat  fOB  Ibbigattng  Ditch — Cowtract  or 
Salb— LiOBNSB— Retooation. — ^Where  the  plaintiff  and  hia  aa- 
signer  entered  into  a  parol  agreement  with  defendant,  by 
the  terms  of  which  they  were  to  receive  a  conveyance  of  a 
right  of  way  for  an  irrigating  ditch  over  defendant's  land, 
and  of  one  half  of  the  water  to  be  diverted  thereby,  the 
plaintiff  and  his  assignor  to  survey  and  excavate  the  ditch 
and  keep  it  in  repair,  and  the  ditch,  when  completed,  to  be 
used  for  the  equal  benefit  of  both  the  contracting  parties  for 
the  purpose  of  irrigation,  and  the  ditch  was  constructed  and 
kept  in  repair  by  the  plaintiff  and  his  assignor,  and  used  by 
both  parties,  the  agreement  *s  essentially  one  of  purchase  and 
sale,  and  the  defendant  will  not  be  allowed  to  treat  the 
transaction  as  a  mere  parol  license  which  he  may  revoke 
after  the  work  has  been  done  and  money  exi>ended  by  the 
other  parties  under  the  contract. 
n. — Specific  Pebfobmance  —  Obal  Agbbement  fob  ELasembnt^- 
Part  Perfobsianob — Statute  of  Fbauds. — ^Equity  will  execute 
every  agreement  for  the  breach  of  which  damages  may  be 
recovered,  where  an  action  for  damages  would  be  an  inade- 
quate remedy;  and  where  there  has  been  such  a  part  per- 
formance of  an  oral  agreement  for  an  easement  upon  land 
that  it  would  be  sanctioning  fraud  to  refuse  its  specific  per- 
formance, the  statute  of  frauds  does  not  prevent  an  enforce- 
ment of  the  agreement 

Id. — ^Executed  License — Expenditubb  bt  Licensee — ^Revocation — 
Tbust  ex  Maleficio. — An  executed  license  may  become  an 
agreement  for  a  valuable  consideration,  and  where  the  revo- 
cation of  the  license  would  operate  as  a  fraud  upon  the 
licensee,  who  has  expended  money  and  made  improvements 
upon  the  faith  of  it,  equity  will  hold  the  owner  of  the  land 
as  a  trustee  ex  male/lcio  to  prevent  such  revocation. 

Id. — BRIGHT  of  Wat — ^Equitable  Title — Injunction. — ^Where  noth- 
ing Remains  to  be  done  to  complete  such  contract  except  the 
execution  of  a  conveyance  to  the  plaintiff  of  the  right  of  way 
for  the  irrigating  ditch,  and  of  a  proper  proportion  of  the 
water  diverted  thereby,  the  plaintiff  has  a  perfect  equitable 
t*tle  in  the  ditch  and  water,  which  equity  will  protect  by 
injunction,  as  readily  and  fully  as  it  would  protect  the  legal 
tiUe. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County. 

The  action  was  brought  to  obtain  a  judgment  that 
plaintiff  is  the  owner  of  a  ditch,  and  the  right  of  way 
therefor,  over  the  lands  of  the  defendant  Isaiah  Shaw; 
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and  the  owner  of  the  use  of  eleven  hundred  inches  of  the 
water  of  Penetencia  Creek,  in  Santa  Clara  County,  to  be 
used  through  said  ditch,  measured  under  a  four-incli 
pressure;  and  that  plaintiff  is  the  owner  of  all  the  waters 
of  Penetencia  Creek,  after  supplying  said  ditch  to  the 
extent  of  four  thousand  inches  of  water  under  a  four- 
inch  pressure,  to  be  used  through  a  second  ditch, 
located  on  plaintiff's  land  below  the  land  of  defendant 
Shaw;  and  to  enjoin  interference  with  the  flow  of  water 
into  said  ditches^  or  either  of  them.  The  court  finds 
the  following  facts:  The  plaintiff,  J.  H.  Flickinger,  and 
one  C.  Smith,  were  the  owners  of  a  tract  of  land  of 
seventy-four  acres  bounded  upon  the  northeast  by  a 
tract  owned  by  the  defendant  Isaiah  Shaw.  Peneten- 
cia Creek  flowed  as  a  natural  stream  along  the  eastern 
boundary  of  the  land  owned  by  Shaw.  In  November, 
1880,  it  was  orally  agreed  between  Shaw  and  Flickin- 
ger and  Smith  that  Flickinger  and  Smith  should  at 
their  individual  expense  survey,  excavate,  and  keep  in 
repair  a  ditch  by  which  the  waters  should  be  diverted 
from  said  creek,  and  by  which  they  could  be  used  for 
irrigating  alike  the  land  of  Shaw  and  that  of  Flickinger 
and  Smith ;  Shaw  to  have  the  use  of  one  half  of  the  water 
so  diverted,  and  that  Flickinger  and  Smith  should  have 
the  other  half,  and  the  right  of  way  over  the  land  of 
Shaw  for  the  ditch,  and  one  half  of  the  water  to  be  di- 
verted thereby.  On  the  27th  of  December,  1880,  the 
survey  was  made,  and  the  ditch  located  to  conform  to 
Shaw's  requests^  and  was  so  constructed  as  to  convey  all 
the  waters  usually  running  in  the  creek  for  the  equal 
use  of  Shaw  and  of  Flickinger  and  Smith,  at  an  original 
cost  of  about  four  hundred  dollars  to  Flickinger  and 
Smith,  and  at  a  further  cost  to  them  of  two  hundred  dol 
lars  for  keeping  it  in  repair.  The  capacity  of  the  ditclj 
was  increased  by  them  so  as  to  finally  carry  eleven  hun 
dred  inches  of  water.  The  ditch  was  used  jointly  ao 
cording    to   the   agreement   until    December    26,    1880. 
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After  its  completion,  it  was  agreed  that  the  waters  should 
be  appropriated  by  posting  a  notice,  and  that  Shaw 
should  convey  to  Flickinger  and  Smith  a  conveyance  of 
one  half  thereof,  and  of  the  right  of  way  over  his  land ; 
but  Shaw  posted  the  notice  in  his  own  name  in  Decem- 
ber, 1881,  and  never  conveyed  to  Flickinger  and  Smith. 
Before  December,  1886,  the  plaintiflF,  Flickinger,  ac- 
quired all  the  rights  of  C.  Smith  in  the  ditch  and  water 
right,  and  also  acquired  from  defendant  Shaw  a  tract  of 
land  fronting  on  the  creek,  below  the  head  of  the  ditch, 
and  Shaw  then  conveyed  to  Flickinger  a  right  of  way 
across  his  land  for  a  ditch  leading  to  the  tract  so  con- 
veyed; and  in  October,  1885,  Flickinger  posted  a  notice 
claiming  four  thousand  inches  of  the  water  of  the  creek 
to  be  conveyed  to  the  lands  so  purchased  from  Shaw, 
and  other  lands  not  included  in  the  tract  originally 
owned  by  Flickinger  and  Smith,  and  constructed  an- 
other ditch  to  said  lands,  which  was  not  intended  as  a 
substitute  for  the  ditch  originally  constructed  under  the 
agreement,  but  for  the  purpose  of  utilizing  what  water 
might  at  any  time  flow  down  the  creek  in  excess  of  the 
capacity  of  the  upper  ditch.  In  December,  1886,  Shaw 
fitted  up  the  ditch  by  which  the  water  had  been  conveyed 
to  the  land  of  Flickinger  and  Smith,  and  enlarged  the 
capacity  of  the  upper  ditch  on  his  own  land  to  two  thou- 
sand inches,  and  denied  the  right  of  plaintiff  to  any 
of  the  water  so  appropriated.  The  court  decreed  that 
plaintiff  is  entitled  to  the  flow  of  eleven  hundred  inches 
of  water  through  the  upper  ditch  as  originally  constructed 
to  the  lands  of  Flickinger  and  Smith,  to  be  equally  di- 
vided between  plaintiffs  and  defendant,  and  that  plaintiff 
is  the  owner  of  one  half  of  the  ditch,  and  is  entitled  to 
maintain  it  in  repair,  and  is  entitled  to  all  the  surplus 
water  of  the  creek  above  eleven  hundred  inches  to  the 
extent  of  four  thousand  inches,  and  enjoined  the  inter- 
ference by  defendant  with  the  rights  of  the  plaintiff.  The 
further  facts  are  stated  in  the  opinion  of  the  court 
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T.  H.  Laine,  and  Richards  &  Welch,  for  Appellants. 

The  estate  claimed  by  Flickinger  is  an  easement  and 
estate  in  real  property,  or  a  servituda  (Civ.  Code,  sees. 
801-611;  Washburn  on  Easements  and  Servitudes,  3d 
ed.,  3.)  No  easement  can  be  created  or  transferred  except 
by  operation  of  law  or  instrument  in  writing.  (Civ. 
Code,  sec.  1091;  Code  Civ.  Proc,  sees.  1971,  1973, 
subd.  5;  Bennett's  Goddard  on  Easements,  3,  4,  87, 
88-94,  283,  284;  Emerson  v.  Bergin,  76  Cal.  201.)  A 
parol  agreement  for  an  easement  is  a  mere  license, 
revocable  at  pleasure  of  the  licensor.  (Goddard  on 
Easements,  472-476;  Morse  v.  Copeland,  2  Gray,  302.) 
The  only  interest  which  Elickinger  ever  had  or  acquired 
in  the  ditch,  or  in  the  water  flowing  therein,  was  that 
of  a  mere  licensee,  exercising  from  year  to  year  a  license 
revocable  at  any  time  by  Shaw.  (Washburn  on  Ease- 
ments, 3d  ed.,  398;  Barbour  v.  Pierce,  42  Cal.  657; 
Uihn  V.  Sprechels,  59  Cal.  315;  Haven  v.  Seeley,  69  Cal. 
494;  Emerson  v.  Bergin,  71  Cal.  335.)  The  license  is 
revocable,  even  though  the  licensee  has  made  extensive 
improvements  under  his  license.  (See  Goddard  on 
Easements,  472,  473,  and  cases  cited ;  Houston  v.  Laffes, 
40  N.  H.  505;  Mason  v.  Holt,  1  Allen  45.)  The  rule 
sometimes  laid  down  in  the  books,  that  a  license  executed 
cannot  be  countermanded,  is  not  applicable  to  licenses 
which,  if  given  by  deed,  would  create  an  easement,  but 
only  to  licenses  which,  if  given  by  deed,  would  extinguish 
or  modify  an  easement  (Goddard  on  Easements,  472, 
and  cases  cited.) 

/.  C.  Blach,  for  Eespondent 

A  parol  agreement  of  an  interest  in  land  may  be 
specifically  enforced  when  partly  performed.  (Civ.  Code, 
sec  1741.)  Rights  under  an  oral  contract,  acquired  by 
possession,  and  improvements  of  a  permanent  character, 
cannot  be  ignored,  where  irreparable  injury  and  positive 
fraud  would  be  the  result.  (McCarger  v.  Rood,  47  Cal. 
I^XXXVII.  Cal,— 9 


Digitized  by 


Google 


130  Flickiauju  r.   K.iAW.  [87  CaL 

138;  Clark  v.  Clark,  49  Cal  5S6;  Manhj  v.  Ilowleit,  55 
CaL  94;  Kams  v.  Ohietj,  80  CaL  100;  13  Am.  St  Rep. 
101 ;  Freemart.  v.  Freeman,  43  N.  Y.  38 ;  3  Am.  Rep.  657 ; 
Bobbins  v.  Robbins,  89  N.  Y.  253.)  The  rights  acquired 
by  respondent  are  such  that  compensation  in  damagts  can- 
not be  made,  and  none  are  offered.  If  a  license,  it  is  of 
such  nature  and  so  mutually  acted  upon  as  to  be  irrevo- 
cable. (See  7  Wait's  Action  and  Defenses,  p.  208,  sec,  8, 
and  authorities  cited;  Parke  v.  Kilham,  8  CaL  79,  80;  68 
Anu  Dec  310;  Bovrmanv.  Cudworth,  31  CaL  153;  Davis 
V.  Davis,  26  CaL  39;  85  Am.  Dec  157.) 

Thobnton,  J. — That  the  object  to  be  attained  by  the 
agreement  between  Fli<iinger  and  Smith  on  tlie  one 
hand,  and  the  defendant  (Shaw)  on  the  other,  was  to  ac- 
quire by  purchase  a  right  of  way  over  the  land  of  the 
latter  for  the  ditch  constructed  by  the  first-named  par- 
ties is,  in  our  judgment,  a  fair  legal  deduction  from  the 
facts  disclosed  in  this  case.  Flickinger  and  Smith  were 
seeking  to  acquire  something  more  than  a  mere  license 
or  authority  to  do  a  particular  act  or  series  of  acts  on 
another^s  land  without  possessing  any  estate  therein 
(Potter  V.  Mercer,  63  CaL  673),  and  which  right  might  at 
any  time  be  revoked  by  the  licensor. 

In  this  case,  the  agreement  between  tlie  parties  is,  in 
substance,  that  Shaw  gives  the  right  of  way  for  a  ditch 
over  his  land;  that  Flickinger  and  Smith  survey  and 
excavate  the  ditch,  and  keep  it  in  repair,  and  the  ditch, 
when  completed,  to  be  used  for  the  benefit  of  all  the  con- 
tracting parties  in  irrigating  their  respective  tracts  of 
land.  Let  it  be  observed  (and  it  is  so  found)  that  Shaw 
agreed  that  Flickinger  and  Smith  should  hare  a  convey- 
ance of  and  give  a  right  of  way  over  his  land  for  tlie 
ditch,  and  one  half  of  tlie  water  to  be  diverted  thereby. 

The  above  facts  clothe  the  transaction  with  the  char- 
flcter  of  a  purchase  by  one  party,  and  sale  by  the  other, 
of  a  right  of  way  for  a  ditch.     The  license  under  which 
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Flickinger  and  Smith  entered  was  vested  in  them  by  a 
oantract  of  purchase  for  a  valuable  consideration. 

Under  this  agreement,  Flickinger  and  Smith  did  sur- 
vey and  construct  the  ditch  and  kept  it  in  repair,  and 
both  parties  made  use  of  it  for  the  purpose  for  which  it 
was  constructed,  viz.,  the  irrigation  of  their  lands.  Thus 
the  agreement  between  the  parties  was  executed.  The 
license  here  given  to  Flickinger  and  Smith  was  one  for 
the  acquisition  of  an  interest  in  land  by  purchase  of  Shaw, 
for  which  they  paid  by  doing  what  they  had  agreed  to  do. 
After  the  ditch  was  constructed,  it  was  used  by  all  par- 
ties under  the  agreement  for  four  or  five  years. 

Now,  it  would  be  highly  inequitable,  after  the  work 
has  been  done  and  money  expended  by  Flickinger  and 
Smith,  to  allow  Shaw  to  recall  his  consent,  fill  the  ditch, 
and  cut  Flickinger,  who  has  succeeded  to  all  the  rights 
of  Smith  under  the  agreement  above  stated,  off  from  the 
use  of  the  ditch  and  the  water  flowing  therein ;  nor  should 
Rny  such  proceeding,  in  our  view,  be  upheld  by  a  court 
of  justice. 

In  RericJe  v.  Kern,  14  Serg.  &  R.  271, 16  Am.  Dec.  497, 
a  case  in  some  respect  similar  to  the  one  under  consid- 
eration, came  before  the  supreme  court  of  Pennsylvania. 
The  case  was  one  concerning  the  legal  effect  of  an  executed 
license.  It  was  an  action  on  the  case  to  recover  damages 
for  diverting  a  watercourse,  by  which  the  plaintiff  lost 
the  use  of  his  saw-mill.  The  facts  were  as  follows :  Kern, 
the  plaintiff  below,  being  about  to  ereet  a  saw-mill  on  a 
stream  designated  as  the  right-hand  stream,  a  better  seat 
for  the  mill  was  found  by  his  mill-wright,  on  what  was 
termed  the  left-hand  stream.  Kern  thereupon  applied  to 
Rerick  for  permission  to  turn  the  water  of  the  other 
stream  into  the  left-hand  stream,  which  was  granted.  In 
consequence  of  this  permission,  Kem  built  the  mill  on 
the  left-hand  stream.  The  mill  was  rendered  a  third 
more  valuable  by  the  union  of  the  two  streams  than  it 
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would  have  been  with  the  right-hand  stream  alone.  No 
deed  was  executed,  nor  was  any  consideration  given,  but 
Kern,  in  consequence  of  the  permission  given  by  Rerick, 
built  a  very  good  mill,  which  did  a  great  deal  of  busi- 
ness, and  which  he  would  not  have  built  on  the  left-hand 
stream  if  the  permission  had  not  been  given. 

In  this  case^  as  will  be  observed,  there  was  no  element 
of  purchase. 

The  defense  set  up  was,  that  the  permission  to  Kern 
was  a  mere  license  which  was  revocable  under  all  cir- 
cumstances and  at  any  time.  To  this  it  was  said,  in  the 
unanimous  opinion  of  the  court,  by  Gibson,  J.:  "But  a 
license  may  become  an  agreement  on  valuable  considera- 
tion, as  where  the  employment  of  it  must  necessarily 
be  preceded  by  the  expenditure  of  money;  and  when  the 
grantee  has  made  improvements  or  invested  capital  in 
consequence  of  it,  he  has  become  a  purchaser  for  a  valu- 
able consideration.  Such  a  grant  is  a  direct  encourage- 
ment to  expend  money,  and  it  would  be  against  all 
conscience  to  annul  it  as  soon  as  the  benefit  expected 
from  the  expenditure  is  beginning  to  be  perceived.  Why 
should  not  such  an  agreement  be  decreed  in  specie? 
That  a  party  should  be  let  off  from  his  contract,  on  pay- 
ment of  a  compensation  in  damages,  is  consistent  with 
no  system  of  morals  but  the  common  law,  which  was  in 
this  respect  originally  determined  by  political  considera- 
tions, the  policy  of  its  military  tenures  requiring  that 
the  services  to  be  rendered  by  the  tenant  to  his  feudal 
superior  should  not  be  prevented  by  want  of  personal 
independence.  Hence  the  judgment  of  a  court  of  law 
operated  on  the  right  of  a  party,  and  the  decree  of  a 
court  of  equity  on  the  person.  But  the  reason  of  this 
distinction  has  long  ceased,  and  equity  will  execute  every 
agreement  for  the  breach  of  which  damages  may  be  re- 
covered, where  an  action  for  damages  would  be  an  inade- 
quate remedy/' 
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The  same  rule  has  been  applied  in  case  of  an  executed 
license  in  Pope  v.  Henry,  24  Vt  666,  and  also  in  Swaa-tz 
V.  Svwiz,  4  Pa.  St,  358 ;  45  Am.  Dec  697. 

The  principle  on  which  these  cases  proceed  is,  as  was 
said  in  Swartz  v.  Swartz,  4  Pa.  St  868,  46  Am.  Dec  697, 
"that  the  revocation  would  be  a  fraud;  and  that  to  pre- 
vent it  a  chancellor  would  turn  the  owner  of  the  soil  into 
a  trustee  ex  malefido/*  The  case  under  consideration  pre- 
sents a  stronger  ground  of  relief  then  either  of  these  above 
cited. 

Principle  and  authority,  in  our  judgment^  show  that 
the  plaintiff  has  rights  here  which  should  be  protected 
by  injunction.  The  facts  show  plaintiff's  right  to  a 
specific  performance.  The  statute  of  frauds  is  not  in  the 
way.  There  has  been  part  performance,  and  possession 
under  the  agreement,  as  far  as  the  plaintiff  could  obtain 
possession,  and  though  the  agreement  rests  in  parol, 
under  the  circumstances  above  mentioned,  a  party  is 
entitled  to  a  specific  performance.  (Rerick  v.  Kern,  14 
Serg.  &  R  272;  16  Am.  Dec  497.)  To  refuse  specific 
performance  under  the  circumstances  would  be  to  sanc- 
tion fraud,  and  to  allow  a  statute  passed  for  the  preven- 
tion of  fraud  to  become  the  means  of  accomplishing  a 
fraud. 

To  complete  the  purchase,  nothing  remains  to  be  done 
except  the  execution  of  a  conveyance  of  the  right  of 
way  and  a  proper  proportion  of  the  water  to  Flickinger. 
His  equity  to  a  deed  is  perfect  (Morrison  v.  Wilson,  13 
CaL  494;  73  Am.  Dec  693) ;  and  when  such  is  the  case, 
a  court  of  equity,  in  accordance  with  its  familiar  rules 
considering  that  as  done  which  ought  to  be  done,  will 
protect  it  as  readily  and  as  fully  as  a  legal  title.  If  the 
legal  title  would  be  protected  by  an  injunction,  a  perfect 
equitable  title  should  also. 

In  conformity  with  these  views^  in  our  opinion  the 
judgment  should  be  affirmed. 
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Beatty,  C.  J.,  Fox,  J,,  and  Paterson,  J.,  concurred. 
MoFarland,  J.,  dissented. 
Rehearing  denied. 


[No.  12759.    In  Bank.— December  15,  1890.] 

JOHN  H.   McMENOMY,   Respondent,  v.   FRANK 
BAUD,  Appellant. 

Nuisance  —  Bsass-foundrt  —  Proof  Required. — A  brass-foundry 
and  machinery  Incident  thereto  are  not  prima  fade  nui- 
sances*  and  one  complaining  of  them  must  allege  and  prove 
that  they  are  such  by  reaFon  of  their  peculiar  location  or  the 
Improper  or  negligent  manner  In  which  they  are  conducted. 

fi). — Qualified  Injunction. — Where  the  injurious  effects  com- 
plained of  as  resulting  from  the  running  of  a  foundry  and 
machinery  may  be  prevented  without  entirely  abating  or  en- 
Joining  the  works  or  the  operations  thereof,  only  the  causes 
of  the  specific  injurious  effects  proved  should  be  enjoined, 
leaving  the  defendant  at  liberty  to  operate  his  works,  if  he 
can,  and  elects  to  do  so,  in  such  a  manner  as  to  remove  the 
cause  and  prevent  the  injury. 

Id. — ^Keview  ok  Appeal  —  Findings  CJontrart  to  Evidence  —  Re- 
versal OF  Judgment — Modification  of  Injunction. — ^Where, 
on  account  of  exaggerated  findings  of  fact  not  justified  by 
the  evidence,  the  extent  of  the  relief  by  injunction  to  which 
the  plaintiff  is  entitled  against  the  improper  operation  of  the 
foundry  cannot  be  finally  determined  on  the  appeal,  a  judg- 
ment totally  enjoining  the  operation  of  the  foundry  will  be 
reversed,  and  not  modified. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  D'Arcy,  and  Otto  turn  Suden,  for  Appellant 

Clunie  &  Yowng,  for  Respondent. 

The  CouBT. — The  plaintiff  and  defendant  are  ooter- 
tiiinous  owners  of  lots  of  27i  feet  front  on  Fulton  Street, 
in  San  Francisco,  and   running  back  120  feet^  to   Anli 
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Avenue.  Each,  with  his  family,  resided  on  his  lot,  there 
being  an  open  space  of  only  five  to  six  inches  between 
their  houses.  The  defendant  operated  a  small  brass* 
foundry  on  the  first  or  ground  floor  of  his  house,  with 
machinery  incidental  thereto,  propelled  by  a  small  steam- 
engine  having  a  cylinder  of  six  inches  diameter  and 
seven  inches  stroke.  The  principal  machinery  consisted 
of  turning-lathes  for  turning  and  polishing  brass.  The 
objects  of  this  suit  are  to  enjoin  the  operating  and  use  of 
the  foundry  and  machinery,  on  the  ground  that  they  are 
a  nuisance  to  plaintiff,  and  to  recover  two  thousand  dol- 
lars damages.  The  allegations  of  the  complaint  in  regard 
to  the  nuisance  are  as  follows : — 

'^3.  That  defendant  has  erected  and  maintained  on 
his  said  premises,  and  used  and  operated  for  the  two 
years  last  past,  in  the  same  place,  and  in  close  proximity 
to  the  above-described  premises  of  plaintiff,  a  steam-en- 
gine and  boiler,  and  lathe,  and  the  machinery  of  a  brass- 
foundry,  and  still  maintains,  uses,  and  operates  the 
same,  and  threatens  to  continue  to  do  the  same;  that  he 
has  operated  and  used,  and  operates  and  uses,  and  threat- 
ens to  operate  and  use,  the  same,  in  such  a  manner  as  to 
disturb  and  annoy  this  plaintiff  and  this  plaintiff's  fam- 
ily, and  to  endanger  the  safety  and  health  of  this  plaintiff 
and  this  plaintiff's  family,  and  to  offend  the  senses  of  this 
plaintiff  and  his  family. 

"4.  That  the  presence  and  proximity  of  said  machin- 
ery, and  its  operation  and  use  by  defendant,  has  greatly 
injured  and  damaged  plaintiff,  in  this:  that  defendant 
has  used  said  machinery,  and  operated  the  same,  for  the 
last  two  years,  continuously,  night  and  day,  and  on  Sun- 
days, and  at  all  times,  and  still  so  uses,  and  threatens  to 
and  will  so  use  it,  unless  restrained  by  this  court;  that 
said  machinery  constantly  produces  intolerable  noise, 
which  deprives  plaintiff  and  his  family  of  all  rest  and 
nnjoyment,  and  has  produced  such  effect  for  two  years 
last  past,  and  has  rendered  the  life  of  this  plaintiff  and 


Digitized  by 


Google 


186  McMenomy  v.  Baud.  [87  CaL 

that  of  his  family  miserable;  that  by  the  jarring  thereof 
said  building  of  plaintiff  has  been  shaken  and  unsettled, 
and  the  walls  and  plaster  thereof  broken  and  cracked; 
that  defendant  has  employed,  and  still  employs,  and 
threatens  to  employ,  unskilled  employees  in  and  about 
eaid  machinery,  and  thereby  has  endangered,  and  will 
endanger,  the  safety  of  this  plaintiff  and  this  plaintiff's 
family,  and  thereby  keeps  them  in  peril  of  their  lives, 
and  will  so  keep  them;  that  thereby  the  value  of  this 
plaintiff's  said  property  has  been  and  is  become  greatly 
impaired  in  value,  and  this  plaintiff  is  and  will  be  un- 
able to  rent  the  same,  and  will  be  compelled  to  abandon 
the  same,  unless  defendant  be  restrained  from  operating 
the  same  machinery." 

The  answer  denies  that  the  operating  of  the  foundry 
and  machinery  is  or  ever  was  a  nuisance;  and  denies  all 
averments  tending  to  prove  the  nuisance. 

As  to  the  alleged  nuisance  and  damage,  the  court  found 
the  following  facts: — 

^^That  during  all  said  times  he,  said  defendant,  used, 
operated,  and  maintained  the  same  said  foundry,  and  ma- 
chinery, engine,  and  boiler,  in  such  a  manner  as  to  dis- 
turb and  annoy  the  plaintiff  and  his  family,  and  to  en- 
danger the  safety  and  health,  and  to  offend  the  senses,  of 
the  plaintiff  and  his  family. 

'^4.  That  the  presence  and  proximity  of  said  machin- 
ery, and  its  operation  and  use  by  defendant,  as  aforesaid, 
greatly  injured  and  damaged  plaintiff  and  his  property; 
that  the  defendant,  during  all  of  said  two  years  next 
before  the  commencement  of  this  action,  used  and  oper- 
ated said  engine,  boiler,  and  machinery  at  unusual  and 
unseasonable  hours,  night  and  day,  and  on  Sundays, 
and  that  such  use  and  operations  caused  intolerabln 
noise,  produced  offensive  fumes,  smells,  smoke,  and  soot, 
which  extended  to  and  within  the  said  premises  of 
plaintiff;  that  by  the  jarring  caused  by  the  operation  of 
said  machinery  and  engines,  the  said  building  of  plain 
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tiff  was  continuously  shaken  and  unsettled,  the  walls 
and  plastering  therein  broken  and  cracked,  and  said 
house  rendered  unsafe  as  a  dwelling,  and  thereby  greatly 
endangered  the  lives  and  safety  of  the  plaintiff  and  his 
family ;  that  on  account  of  all  thereof,  the  said  property 
of  plaintiff  has  been  greatly  impaired  and  depreciated 
in  value,  and  the  life  and  existence  of  plaintiff  and  his 
family  rendered  uncomfortable  and  miserable,  and  their 
health  impaired 

^^5.  That  by  reason  of  the  premises,  plaintiff  has  been 
damaged  in  the  sum  of  two  thousand  dollars. 

"6.  That  the  maintenance  of  said  foundry,  and  the 
use  and  operation  of  said  engine,  boiler,  and  machinery, 
is,  and  during  all  of  said  times  has  been,  a  nuisance  on 
said  premises  of  defendant,  and  to  said  plaintiff  and  his 
family,  upon  plaintiff's  said  premises. 

"7.  That  the  said  location  of  said  foundry  is  in  a 
residence  portion  of  the  said  city  of  San  Francisco,  and 
is  an  unsuitable  place  for  the  location  of  such  works.'' 

As  a  condition  of  denying  defendant's  motion  for 
new  trial,  the  damages  were  reduced  to  twelve  hundred 
dollars. 

The  judgment  perpetually  enjoins  the  defendant  "from 
erecting,  maintaining,  having,  keeping,  or  operating  on 
said  premises  of  defendant,  described  in  the  pleadings 
and  records  herein,  said  brass-foundry  and  machine- 
shop,  boiler  and  engine,  «>r  any  foundry  or  machine- 
shop,  boiler  or  engine,  causing  noises,  smoke,  or  other 
effluvium,  injurious  to  health,  offensive  to  the  senses,  or 
an  obstruction  to  the  free  use  of  plaintiff's  property 
described  herein."  And  further  orders  and  decrees  that 
a  permanent  injunction  issue  to  defendant  and  his  ser- 
vants and  employees,  '^requiring  him  and  them,  and 
each  of  them,  to  perpetually  refrain  from  having,  main- 
taining, operating,  or  continuing  the  use  of  said  brass- 
foundry  and  machine-shop,  boiler  and  engine,  or  either 
thereof,  on  the  said  premises  of  defendant,  and  requir 
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ing  him  and  them,  and  each  of  thenii  to  perpetually  re- 
frain from  havings  erecting,  maintaining,  or  operating 
any  brass-foundry,  or  foundry  or  machine-shop,  boiler 
or  engine,  thereon,  causing  noises,  smoke,  or  other  efflu- 
vium, injurious  to  health,  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  plaintiff's  property  described 
herein,  and  that  said  nuisance  now  maintained  on  said 
premises  of  defendant  be  abated.'^ 

The  defendant  has  appealed  from  the  judgment,  and 
from  an  order  denying  his  motion  for  a  new  trial;  and 
his  counsel  here  contend  that  the  evidence  is  insufficient 
to  justify  the  findings,  and  that  the  findings  do  not  sup- 
port the  judgment 

1.  As  to  the  effect  of  the  running  of  the  foundry  and 
machinery  upon  the  plaintiff  and  his  family  and  his 
property,  the  evidence  is  extremely  conflicting.  On  the 
part  of  the  plaintiff  it  tends  to  prove  that  the  defendant 
operated  the  foundry  and  machinery  in  such  a  manner 
as  to  offend  the  senses  of  the  plaintiff  and  his  family, 
and  to  interfere  with  the  comfortable  enjoyment  of  their 
residence.  To  this  extent,  the  findings  are  justified  by 
the  evidence,  notwithstanding  the  conflict,  and  entitle 
the  plaintiff  to  an  adequate  remedy  by  injunction.  But 
80  far  as  the  findings  exceed  this,  we  think  they  are  not 
justified  by  the  evidence.  The  evidence  does  not  justify 
the  findings  that  the  noise  was  '^intolerable,"  that  said 
building  of  plaintiff  was  "continuously"  shaken  and  un- 
settled, that  said  house  was  rendered  "unsafe"  as  a 
dwelling,  that  the  Uvea  of  the  plaintiff  and  his  family 
were  "end anchored"  or  rendered  "miserable,"  or  that  their 
health  was  "impaired." 

The  points  to  which  the  evidence  was  directed  were 
annoyances, — 1.  By  smoke  and  soot;  2.  By  noise  and 
jarring  of  machinery;  3.  By  noisome  smells;  and  4.  By 
obstruction  of  sidewalk. 

There  is  no  finding,  and  no  evidence  to  justify  a  find- 
ing, that  either  of  these  causes  of  annoyance  and  injury 
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to  plaintifif  was  necessarily  incident  to  the  proper  opera- 
tion of  the  foundry  or  machinery  complained  of.  In- 
deed, the  evidence  tends  to  prove  that  the  injurions 
effects  may  be  remedied  without  enjoining  the  running 
of  the  foimdry  or  machinery,  and  that  it  was  only  the 
improper  and  negligent  manner  of  running  them  that 
caused  the  injurious  effects  upon  the  plaintiff  and  his 
property.  It  is  said  that  the  smoke-stack  and  the  steam- 
escape  pipe  are  too  low,  that  the  boiler  and  engine  are 
not  properly  set,  and  that  the  fuel  is  not  such  as  should 
be  used.  There  is  no  pretense  that  the  "dipping''  of 
brass  castings  in  diluted  acids,  upon  the  sidewalk,  was 
necessary,  or  that  such  dippings  might  not  be  done  at 
some  other  place,  from  which  the  fumes  would  not  reach 
plaintiff's  house;  nor  that  the  improper  obstruction  of 
the  sidewalk  was  necessary  to  the  proper  operation  of  the 
foundry  or  machinery. 

A  brass-foundry  and  machinery  incident  thereto  are 
not  prima  facie  nuisances ;  and  a  plaintiff  who  complains 
of  diem  must  allege  and  prove  that  they  are  such  by 
reason  of  their  peculiar  location  or  the  improper  or 
n^ligent  manner  in  which  they  are  conducted.  There- 
fore, where  the  injurious  effects  complained  of  may  be 
prevented  without  abating  or  enjoining  the  works  or  the 
operations  thereof  entirely,  only  the  causes  of  the  specific 
injurious  effects  proved  should  be  enjoined.  If,  for  ex- 
ample, the  cause  be  the  production  and  escape  of  smoke 
and  soot  in  such  a  way  as  that  they  penetrate  plaintiff's 
premises,  to  his  injury,  the  remedy  by  injunction  should 
be  restricted  to  this  specific  injury,  and  leave  the  defend- 
ant at  liberty  to  operate  his  works,  if  he  can,  and  elects 
to  do  80,  in  such  a  manner  as  to  remove  the  cause  and  pre- 
vent the  injury.  (Tuebner  v.  Cal  St.  R.  R.  Co.,  66  Cal. 
171 ;  Sullivan  v.  Royer,  72  Cal.  248 ;  1  Am.  St  Rep.  61 ; 
Cooley  on  Torts,  2d  ed.,  714  et  seq. ;  Wood  on  Nuisances, 
sees.  144,  161,  656,  669,  666 ;  Carson  v.  Central  B.  R. 
Co.,  36  CaL  332;  Broim  v.  Kerdfield,  60  Cal.  129,) 
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The  first  part  of  the  injunction  in  this  case  restrains 
the  defendant  from  operating  the  foundry  or  machinery 
complained  of,  in  any  manner,  or  at  all;  and  the  second 
part  restrains  him  from  operating  **any  foundry  or  ma- 
chinery shop,  boiler  or  engine,  causing  noises,  smoke, 
or  other  effluvium,  injurious  to  health,  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  plaintiff's 
property  described  herein."  Even  this  last  part  is  too 
general.  It  is  not  confined  to  such  noises,  smoke,  and 
effluvium  as  shall  be  injurious  to  the  health  or  offensive 
to  the  senses  of  the  plaintiff,  or  to  the  occupants  of  his 
property. 

That  the  injunction  should  be  modified  is  apparent; 
but  on  account  of  the  exaggerated  findings  of  fact  not 
justified  by  the  evidence,  the  extent  of  the  modification 
cannot  be  determined  here. 

The  judgment  and  order  are  therefore  reversed,  and 
the  cause  remanded  for  a  new  triaL 

WoBKS,  J.,  dissented* 


[No.  14038.    In  Bank.— December  15,  1890.] 

ITENRY  J.  CRALL,  Appelulnt,  v.  BOARD  OF  DI- 
RECTORS or  POSO  IRRIGATION  DISTRICT, 
Respondent. 

(krrioatton  Districts — ^Wright  Act — Constitutional  Law — Cob- 
PORATION. — The  Wright  act  (Stats  1887,  p.  29),  providing  for 
the  organization  of  irrigation  districts,  is  constitutional,  and 
the  districts  organized  under  its  proylsions  are  public  cor- 
porations. 

[D. — Confirmation  of  Oroanizatton — ^Proceedings  in  Rem — Sta- 
tus OF  District — Power  to  Issue  Bonds. — ^A  special  proceed- 
ing by  the  directors  of  an  irrigation  district,  brought  under 
'  the  act  supplemental  to  the  Wright  act  (Stats.  1889,  p.  212) 
providing  for  special  proceed 'ngs  in  the  superior  court  for 
the  confirmation  of  the  organization  of  the  district  and  of 
the  issue  and  sale  of  bonds,  is  in  the  nature  of  a  proceeding 
in  r^m  to  (determine  the  9tatus  of  the  district,  and  its  power 
to  issue  valid  bonds. 
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iDb — CoNBTEaonvE  Sesviob  or  Pbocess — ^JuBisDicrioir — ^Res  Adju- 
oiGATA. — In  such  proceeding,  constructive  service  of  process 
by  publication  and  posting,  as  prescribed  by  the  Wright  act, 
is  sufficient  to  give  the  court  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  its  judgment  is  valid  and 
binding  as  against  them  and  all  the  world,  upon  all  questions 
involved  in  the  case,  until  reversed  on  appeal,  or  set  aside 
by  some  direct  proceeding  instituted  for  that  purpose. 

Id. — Injunction — Sale  or  Bonds — Detbcts  in  Oboanization — ^Plea 
IN  Bab. — Such  judgment  is  a  valid  plea  in  bar  to  an  action 
to  enjoin  the  sale  of  bonds  of  the  irrigation  district,  brought 
by  a  party  constructively  served  with  process  in  the  proceed- 
ing in  rem,  and  no  alleged  defects  in  the  organization  of  the 
district  can  be  reviewed  in  the  injunction  suit. 

AppsAt*  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County. 

The  facts  are  stated  in  the  opinion. 

L.  J.  Maddux,  for  Appellant. 

A  petition  conforming  to  the  provisions  of  the  Wright 
act  is  essential  to  the  exercise  of  any  jurisdiction  in  that 
matter,  and  such  jurisdiction  could  not  be  exercised  by  the 
board  unless  the  petition  was  true.  (Mulligan  v.  Smith, 
59  Cal.  206 ;  Liebman  v.  CUy,  11  Saw.  147 ;  Ziegler  v. 
Hopkins,  117  U.  S.  683.)  Personal  service  of  process 
was  essential  to  jurisdiction  over  the  person  of  the  plain- 
tiff, in  order  to  debar  him  of  his  defenses  to  the  proceed- 
ings for  confirmation.  (Pennoyer  v.  Nejf,  96  U.  S.  714 ; 
Stuart  V.  Palmer,  74  N.  Y.  191 ;  80  Am.  Rep.  289 ;  Taylor 
V.  Porter,  4  Hill,  146;  40  Am.  Dec.  274;  WesterveU  v. 
Gregg,  12  K  Y.  209 ;  62  Am.  Dec.  160 ;  PowelVs  Appeal, 
39  Mich.  876 ;  State  v.  Fond  du  Lac,  42  Wis.  298.) 

Wright  d  Hazen,  and  A.  L.  Rhodes,  for  Bespondent 

The  confirmation  act  gives  the  superior  court  juris- 
diction of  all  the  proceedings  in  respect  to  organization 
of  the  irrigation  district,  and  differs  materially  from  the 
act  referred  to  in  Mulligan  v.  Smith,  69  Cal.  206.  The 
act  <vvnld  constitutionaiijp  give  such  jurisdiction.  (Lent 
V.  rUlson,  12  Cal.  404.)     The  oourt  acquired  jurisdictiou 
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of  the  plaintiff  in  this  case,  constructive  service  of  notice 
being  sufficient  to  sustain  the  jurisdiction.  (Davidson  v. 
New  Orleans,  96  U.  S.  104;  BUey  v.  Lancaster,  39  Cal. 
354;  Eitel  v.  Foote,  39  CaL  440;  Mwyo  v.  Foley,  40  Cal 
282 ;  State  v.  McOlyrm,  20  Cal.  233 ;  81  Am.  Dec.  118 
Irwin  V.  Scriber,  18  Cal.  499 ;  Boyd  v.  Blankman,  29  Cal 
19;  87  Am.  Dec.  146;  Halleck  v.  Moss,  22  Cal.  266;  Peo 
pie  V.  Hagar,  52  Cal.  171 ;  Barrett  v.  Carney,  33  CaL  636 ; 
FreidXander  v.  Loucks,  84  Cal.  23;  Lent  v.  Tillson,  72 
CaL  404.)  The  judgment  in  the  special  proceeding  is 
final  and  conclusive  against  all  persons  interested  in  the 
district  or  its  bonds.  (Lent  v.  Tillson,  72  CaL  404;  San 
Francisco  v.  Certain  Real  Estate,  42  Cal.  519.) 

Belcher,  C.  C. — An  irrigation  district  known  as  the 
Poso  Irrigation  District  was  organized  by  the  board  of 
supervisors  of  Kern  County,  under  the  act  passed  by  the 
legislature  of  this  state,  and  commonly  called  the  Wright 
act  (Stats.  1887,  p.  29.)  A  board  of  directors  for  the 
district  was  elected,  and  the  members  qualified  and  en- 
tered upon  the  discharge  of  their  duties.  In  perform- 
ance of  the  duties  prescribed  by  the  act,  the  board 
estimated  and  determined  that  the  amount  of  five  hun- 
dred thousand  dollars  was  necessary  to  be  raised  for  the 
piirpose  of  constructing  necessary  irrigating  canals  and 
works,  and  acquiring  the  necessary  property  and  rights 
therefor,  and  otherwise  carrying  out  the  provisions  of 
the  act  Thereupon  the  board  called  a  special  election, 
to  be  held  on  a  day  named,  at  which  was  submitted  to 
the  qualified  electors  of  the  district  the  question  whether 
or  not  the  bonds  of  the  district  should  be  issued  in  the 
amount  so  determined.  Notice  of  the  election  was  given 
and  published  in  the  manner  and  for  the  time  pro- 
scribed by  the  act,  and  the  election  was  held  pursuant 
to  the  call.  When  the  returns  of  the  election  were  can- 
vassed, it  was  found  and  determined  that  a  majority  of 
the  votes  cast  were  in  favor  of  the  issuance  of  the  bonds, 
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and  thereupon  the  board  ordered  that  bonds  of  the  dis- 
trict to  the  amount  of  five  hundred  thousand  dollars  be 
immediately  prepared  and  issued  in  the  maimer  and  form 
provided  by  the  act  Subsequently  the  board  made  an- 
other order,  that  the  bonds  to  the  amount  of  two  hundred 
thousand  dollars  be  offered  for  sale. 

All  the  foregoing  proceedings  were  apparently  regular, 
and  in  compliance  with  the  provisions  of  the  Wright 
act 

After  the  entry  of  the  order  for  the  sale  of  the  bonds, 
the  board  of  directors,  under  the  act  supplemental  to  the 
Wright  act,  ^^and  to  provide  for  the  examination,  ap- 
proval, and  confirmation  of  proceedings  for  the  issue 
and  sale  of  bonds  issued  under  the  provisions  of  said 
act*'  (Stats.  1889,  p.  212),  commenced  a  special  proceed- 
ing in  the  superior  court  of  Kern  County  for  Ae  pur- 
)K)se  of  having  all  the  proceedings  for  the  organization 
nf  the  district  and  the  issue  of  the  bonds  judicially  ex- 
amined, approved,  and  confirmed.  A  petition  for  con- 
firmation, in  due  form,  was  filed,  and  thereupon  the 
court  fixed  a  day  for  the  hearing  of  the  petition,  and  or- 
dered notice  to  be  given  and  published  for  the  time  and 
in  the  manner  prescribed  by  the  act;  and  in  pursuance 
of  this  order  notice  in  proper  form  was  duly  given  and 
published. 

At  the  time  appointed,  the  matter  was  heard  upon  oral 
and  documentary  evidence,  and  thereafter  the  court  filed 
its  findings  of  fact  and  conclusions  of  law,  and  entered 
its  judgment  approving  and  confirming  all  of  the  pro- 
ceedings for  the  organization  of  the  district  and  for  the 
issue  of  bonds;  and  it  '^further  ordered,  adjudged,  and 
decreed  that  the  said  Poso  Irrigation  District,  ever  since 
its  oi^anization  as  aforesaid,  has  been,  and  now  is,  a  duly 
and  legally  organized  Irrigation  district,  and  that  it  pos- 
mosses  full  power  and  authority  to  issue  and  sell,  from 
time  to  time,  the  bonds  of  said  district  to  the  amount  of 
five  hundred  thousand  dollars.'' 
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The  plaintiff  herein  did  not  appear  in  the  confirmation 
proceedings,  but  after  the  entry  of  the  judgment  of  con- 
lirmation,  he  commenced  this  action  to  obtain  a  decree  en- 
joining the  sale  of  the  bonds. 

For  the  purpose  of  showing  that  the  plaintiff  is  a 
proper  party  to  bring  the  action,  the  complaint  alleges 
that  he  is  the  owner  of  lands  within  the  district,  and  that 
they  will  be  subject  to  assessment  to  raise  money  to  pay 
the  bonds,  if  they  should  be  sold.  It  then,  after  stating 
facts  sufficient  to  show  that  there  was,  in  form,  a  regular 
organization  of  the  district,  and  an  apparent  compliance 
with  the  provisions  of  the  statute  fox  the  issue  of  bonds, 
proceeds  to  allege  that  the  board  of  directors  has  no 
power  to  issue  or  sell  the  bonds,  because, — 1.  The  peti- 
tion which  was  presented  to  the  board  of  supervisors 
for  the  organization  of  the  district  was  not  in  trutli 
signed  by  fifty  freeholders,  nor  by  a  majority  of  the  free- 
holders, then  or  at  any  time  owning  land  within  the 
proposed  district,  and  that  not  more  than  thirty  of  the 
persons  whose  names  purport  to  have  been  signed  to 
the  petition  ever  were  freeholders  within  the  district; 
2.  That  notice  of  the  time  and  place  when  and 
where  the  election  for  the  organization  of  the  district 
would  be  held  was  not  in  fact  published  for  the  full 
period  prescribed  by  law;  3.  The  lands  of  plaintiff 
were  not  susceptible  of  irrigation  by  the  same  system 
of  works  applicable  to  the  other  lands  of  the  district, 
and  they  would  not  be  benefited  by  irrigation  thereby; 
4.  The  notice  of  the  special  election  upon  the  question 
whether  bonds  should  be  issued  was  not  published  or 
posted  for  the  full  period  prescribed  by  law ;  5.  The  board 
of  directors  wrongfully  and  unlawfully  estimated  and 
determined  that  it  was  necessary  to  raise  five  hundred 
thousand  dollars  for  the  purposes  of  the  district,  when 
in  fact  it  was  necessary  to  raise  only  two  hundred  thou- 
sand dollars  for  those  purposes. 

The  answer  of  the  defendant  sets  up  the  judgment 
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of  confirmation  in  bar  of  the  action,  and  is,  in  effect, 
that  the  matters  of  irregularity  and  illegality  stated  in 
the  complaint  were  conclusively  determined  by  that 
judgment  To  the  answer,  the  plaintiff  filed  a  general 
demurrer,  and  thereupon,  the  vital  question  in  the  case 
being  whether  the  plaintiff  was  estopped  by  the  judgment 
of  confirmation,  the  parties  stipulated  that  final  judg- 
ment should  be  rendered  in  accordance  with  the  decision 
upon  the  demurrer.  The  court  overruled  the  demurrer, 
and  rendered  judgment  for  the  defendant  From  that 
judgment  the  plaintiff  appeals. 

There  can  no  longer  be  any  question  that  the  Wright 
act  is  constitutional,  and  that  irregation  districts  organ- 
ized under  its  provisions,  like  reclamation  districts,  are 
public  corporations.  {Turlock  Irrigation  District  v.  Wil- 
liams, 76  Cal.  360;  Central  Irrigation  District  v.  De 
Lappe,  79  Cal.  361.)  The  districts  are  authorized  to  con- 
struct irrigation  works,  and  to  that  end  to  issue  bonds  bear- 
ing interest  at  the  rate  of  six  per  cent,  per  annum,  the  in- 
terest payable  semi-annually,  and  the  principal  in  install- 
ments extending  over  twenty  years.  These  bonds  are, 
from  time  to  time,  to  be  offered  for  sale,  and  to  be  sold  to 
the  highest  responsible  bidder,  provided  that  not  less  than 
ninety  per  cent  of  their  face  value  shall  be  accepted.  And 
they  are  to  be  paid,  interest  and  principal,  by  revenue 
derived  from  an  annual  assessment  upon  the  real  property 
of  the  district 

It  is  a  matter  of  every-day  observation  that  bonds 
bearing  such  a  rate  of  interest,  and  about  whose  validity 
and  payment  at  maturity  there  is  no  question,  can  be 
readily  sold  for  considerably  more  than  their  face  value, 
while  bonds  which  are  liable  to  be  assailed  and  ques- 
tioned, years  after  their  issue,  by  any  one  who  is 
required  to  contribute  to  their  payment,  are  reluctantly 
taken  at  any  price.  It  was  doubtless  for  the  purpose  of 
settling  all  these  matters  in  advance,  and  thereby  making 

the  bonds   of  irrigation   districts  more  readily  salable, 
LXXXVII.  Cal.— 10 
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and  at  better  prices  than  they  would  otherwise  command, 
that  the  legislature  passed  the  confirmation  act^  provid- 
ing that  the  districts  might,  before  offering  any  of  their 
bonds  for  sale,  have  all  questions  affecting  their  validity 
judicially  and  finally  determined. 

The  confirmation  proceeding  is  denominated  in  the 
act  a  special  proceeding,  and  it  is  clearly  in  the  nature 
of  a  proceeding  in  rem,  the  object  being  to  determine 
the  status  of  the  district  and  its  power  to  issue  valid 
bonds.     The  fifth  section  of  the  act  is  as  follows : 

^'Sec.  6.  Upon  the  hearing  of  such  special  proceed- 
ings, the  court  shall  have  power  and  jurisdiction  to  ex- 
amine and  determine  the  legality  and  validity  of,  and 
approve  and  confirm,  each  and  all  of  the  proceeding? 
for  the  organiation  of  said  district  under  the  provisionf 
of  the  said  act  [Wright  act],  from  and  including  the  pe- 
tition for  the  organization  of  the  district,  and  all  other 
proceedings  which  may  affect  the  legality  or  validity  of 
said  bonds,  and  the  order  for  the  sale,  and  the  sale 
thereof."     (Stats.  1889,  p.  212.) 

That  the  legislature  had  power  to  pass  an  act  to  accom- 
plish the  purposes  intended  by  this  act  cannot  be  ques- 
tioned. "Not  is  it  pretended  that  the  appellant  did  not 
have  notice  of  the  confirmation  proceedings,  or  that  he 
was  in  any  way  or  for  any  reason  prevented  from  ap- 
pearing therein  and  raising  all  the  objections  which  he 
now  seeks  to  raise.  The  contention  is,  simply,  that  no 
process  issued  in  those  proceedings  was  served  on  him 
pei*8ona1Iy,  and  hence  that  he  was  not  obliged  to  appear, 
and  his  riglits  are  not  barred  by  the  judgment,  but  he 
is  at  liberty  now  to  make  "any  attack  upon  the  proceed- 
ings for  the  issue  of  bonds,  including  the  proceedings 
for  the  organization  of  the  district,  that  he  could  have 
made  bad  there  been  no  judgment  of  confirmation." 
To  hold  otherwise,  it  is  claimed,  would  have  the  effect  of 
depriving  him  of  his  property  without  due  process  of 
law. 
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It  will  be  observed  that  the  question  is,  not  whether 
the  valuation  of  the  land  for  the  purposes  of  assessment 
can  be  made  and  definitely  fixed  without  further  notice 
to  the  land-owner,  nor  whether  the  assessment  can  be 
collected  without  further  notice,  but  simply,  whether 
the  notice  by  publication  and  posting  was  sufficient  to 
give  the  court  jurisdiction  to  determine  that  the  pro- 
ceedings taken  for  the  organization  and  on  behalf  of  the 
district  were  such  as  will  enable  the  district  to  create  a 
valid  ddi>t  to  be  paid  by  the  levy  of  assessments  in  the 
manner  provided  by  the  Wright  act. 

In  our  opinion,  the  contention  of  appellant  cannot  be 
sustained.  It  was  not  necessary,  we  think,  that  personal 
service  be  made  upon  all  or  any  of  the  land-owners  of 
the  district,  in  order  to  give  the  court  jurisdiction  and 
power  to  render  a  judgment  valid  and  binding  as  against 
them  and  all  the  world  upon  all  the  questions  involved 
in  the  case.  And  this  view  seems  to  be  well  supported 
by  the  authorities. 

In  Pennoyer  v.  Neff,  96  U.  S.  727, — a  case  largely  re- 
lied on  by  appellant, — ^the  supreme  court  of  the  United 
States  held  that,  where  the  entire  object  of  the  action  is 
to  determine  the  personal  rights  and  obligations  of  the 
defendants,  that  is,  where  the  suit  is  merely  in  personam, 
constructive  service  by  publication  upon  a  non-resident 
of  the  state  is  insufficient  for  any  purpose,  and  at  the  same 
time  declared  that  '^such  service  may  answer  in  all  ac- 
tions which  are  substantially  proceedings  in  rem/* 

In  this  state,  constructive  notice,  given  in  such  way  as 
is  provided  by  statute,  of  proceedings  for  the  probate  of 
wills,  and  of  all  proceedings  in  the  administration  of  es- 
tates of  decedents,  has  always  been  regarded  as  sufficient. 
In  State  v.  McOlynn,  20  Cal.  233,  81  Am.  Dec.  118,  it  was 
held  that  the  probating  of  a  will  was  a  proceeding  in  rem, 
and  that  the  decree  admitting  a  will  to  probate  was  con- 
clusive, not  only  upon  the  parties  who  were  before  the 
court,  but  upon  all  other  persons.     In  its  opinion  the 
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court  quotes  the  following  language,  used  by  the  supreme 
court  of  Vermont  in  Woodruff  v.  I'aylor,  20  Vt  65 :  "The 
probate  of  a  will  I  conceive  to  be  a  familiar  instance 
of  a  proceeding  in  rem  in  this  states  The  proceeding  ia 
in  form  and  substance  upon  the  will  itself.  No  process 
is  issued  against  any  one;  but  all  persons  interested  in 
determining  the  state  or  condition  of  the  instrument 
are  constructively  notified  by  a  newspaper  publication 
to  appear  and  contest  the  probate;  and  the  judgment  is, 
not  that  this  or  that  person  shall  pay  a  sum  of  money 
or  do  any  particular  act,  but  that  the  instrument  is,  or 
is  not,  the  will  of  the  testator.  It  determines  the  status 
of  the  subject-matter  of  the  proceeding.  The  judgment 
is  upon  the  thing  itself;  and  when  the  proper  steps  re- 
quired by  law  are  taken,  the  judgment  is  conclusive, 
and  makes  the  instrument,  as  to  all  the  world  (at  least 
so  far  as  the  property  of  the  testator  within  this  state  is 
concerned),  just  what  the  judgment  declares  it  to  be." 
(See  also  In  Matter  of  the  WiU  of  Warfield,  22  CaL  61; 
83  Am.  Dec.  49 ;  Rogers  v.  King,  22  CaL  72 ;  Hallech  v. 
Moss,  22  CaL  266;  Irvnn  v.  Scriber,  18  CaL  500.) 

So  in  an  action  brought  against  the  land,  and  all 
owners  and  claimants  known  and  unknown,  to  recover 
a  street  assessment,  it  has  been  held  that  constructive 
service  of  process  may  be  sufficient  to  authorize  the 
court  to  render  a  judgment  which  is  conclusive  and  bind- 
ing upon  all  the  world,  until  reversed  on  appeal,  or  set 
aside  by  some  direct  proceeding  brought  for  that  purpose. 
{Mayo  V.  Ah  Loy,  32  CaL  477;  91  Am.  Dec.  695;  People 
V.  Doe,  36  CaL  220 ;  Eitel  v.  Foote,  39  CaL  439.) 

So,  too,  in  insolvency  proceedings,  it  has  been  held 
that  notice  by  publication  is  sufficient  to  give  the  court 
jurisdiction  over  the  subjectrmatter  and  the  parties. 
(Bennett  v.  His  Creditors,  22  CaL  38;  Friedlander  v. 
LoucJcs,  34  CaL  18;  Arnold  v.  Kahn,  67  Cal.  472.) 

Many  other  analogous  cases  might  be  cited,  but  we 
think  the  above  sufficient 
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The  decision  in  Mulligan  v.  Smith,  59  Cal.  206,  cited 
by  appellant,  is  not  in  conflict  with  what  has  been  said. 
That  case  was  ejectment  to  recover  possession  of  a  lot  of 
land  which  had  been  sold  to  paj  an  assessment  under 
the  Montgomery  Avenue  act  The  act  required  that  a 
petition  signed  by  a  majority  of  the  owners  in  frontage 
of  the  property  to  be  charged  with  the  costs  of  the  im- 
provement be  presented  to  the  mayor;  that  a  board  of 
public  work  be  then  organized,  and  that  it  make  a  report 
i^howing  the  benefits  and  damages  resulting  from  the  im- 
provement to  each  piece  of  property  within  the  district 
to  bo  assessed,  and  that  the  report  be  presented  to  the 
county  court  for  approval  and  confirmation. 

This  oourt>  on  page  231,  said:  ^^In  no  part  of  the 
statute  does  it  appear  that  any  provisions  were  made 
for  any  notice  to  be  given  to  property  owners  of  the  pro- 
ceedings authorized  to  be  taken  before  the  mayor,  or  of 
the  proceedings  by  the  board  of  public  works,  or  in  the 
county  court,  against  the  property  declared  to  be  bene- 
fited by  the  opening  of  the  avenue.  No  personal  notice 
was  in  fact  given  to  the  defendant  of  the  presentation  of 
the  petition,  or  of  any  of  the  acts  of  the  board.  Neither 
the  mayor  nor  the  board  was  required  to  give  notice 
until  the  board  had  completed  the  report  of  its  work. 
Then  the  statute  required  it  to  publish  a  notice  for  twenty 
days,  in  two  daily  newspapers  printed  and  published  in 
the  city  and  county  of  San  Francisco,  that  the  report 
would  be  open  for  the  inspection  of  all  parties  interested, 
at  the  office  of  the  board,  every  day,  during  ordinary  busi- 
ness hours,  for  thirty  days." 

And  against,  on  page  232:  '^Nowhere  in  the  statute  is 
the  petition  made  part  of  the  report,  or  of  the  data  or 
documents  used  in  making  it  Nor  is  it  anywhere  re- 
quired that  the  board  or  the  mayor  shall  return  it  to  the 
court,  or  file  it  there  or  elsewhere.  The  court  had  there- 
fore no  jurisdiction  of  the  petition, — ^no  power  to  ad- 
judge  upon   its   execution;    and   it   could   not   assume 
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jurisdiction  of  it,  or  by  its  judgment  decide  upon  its 
sufficiency  and  validity,  so  as  to  conclude  the  defendant 
And  in  adjudicating  upon  the  report  itself,  the  court  ao* 
quired  no  jurisdiction  of  the  person  or  property  of  the 
defendant,  so  as  to  determine  his  rights.  Both,  it  is  true, 
were  within  the  territorial  limits  of  the  jurisdiction  of 
the  court,  but  no  actual  or  substituted  process  of  law  had 
been  served  upon  one  or  the  other/' 

It  was  accordingly  held  that  the  court  below  rightly 
admitted  evidence  to  show  that  the  petition  was  not  signed 
by  the  owners  of  a  majority  in  frontage  of  the  lands  as- 
sessable for  the  opening  of  the  avenue. 

On  the  other  hand,  our  attention  is  called  to  Leni  v. 
Ttlhon,  72  Cal.  404,  in  which  was  involved  the  validity 
of  the  proceedings  taken  for  the  widening  of  Dupont 
Street,  in  the  city  and  county  of  San  Francisco,  under 
the  provisions  of  an  act  passed  for  that  purpose.  It  was 
held,  in  an  able  and  elaborate  opinion  by  Mr.  Justice 
Temple,  that  notice  by  publication,  as  required  by  the 
act,  was  sufficient  to  constitute  due  process  of  law,  by 
which  all  persons  whose  rights  were  affected  by  the  pro- 
ceedings had  before  the  county  court  were  brought  into 
court,  and  was  sufficient  from  that  time  on  to  charge  them 
with  notice  of  everything  done,  and  to  uphold  the  final 
order  of  the  court 

We  conclude  that  the  court  below  had  jurisdiction  in 
the  confirmation  proceedings  of  the  subject-matter  and 
the  parties,  and  that  its  judgment  is  conclusive  and  bind- 
ing upon  the  defendant  and  all  the  world,  until  reversed 
on  appeal,  or  set  aside  by  some  direct  proceeding  insti- 
tuted for  that  purpose. 

We  therefore  advise  that  the  judgment  be  affirmed. 

Vanoubf,  C,  and  Hatne,  0.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  forogaing 
opinion,  the  judgment  is  affirmed. 
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[No.  12879.    In  Bank.~December  16, 1890.1 

GEORGE  E.  WHITE,  Respondent,  v.  MILO  PAT- 
TON  ET  ix.,  Appellants. 

FOBBGXOBXTBB   OF   MOBTOAOB  —  PLEADINO  —  AKSWBB   OF    SUBSEQUENT 

MoBTGAGE— Cboss-oomplaint — Sebvicb — DEFAULT. — In  proceed- 
ings for  the  foreclosure  of  a  mortgage,  tbe  answer  of  a  sub- 
sequent mortgagee,  which  sets  up  a  junior  mortgage  and 
prays  for  a  foreclosure  thereof,  must  be  treated  as  a  cross- 
complaint,  and  must  be  served  upon  ail  the  parties  affected 
thereby,  including  the  mortgagor,  though  he  has  made  de- 
fault upon  the  original  complaint 
Id. — ^Judgment  by  Default — Jubisdiotioit — Appeal. — ^Where  such 
eervioe  is  not  made,  the  court  has  no  Jurisdiction  to  render 
judgment  of  foreclosure  by  default  in  favor  of  the  subse- 
quent mortgagee,  even  though  the  parties  against  whom  the 
default  was  taken  were  properly  served  with  summons  is- 
sued on  the  original  complaint  and  had  failed  to  appear; 
and  the  error  in  rendering  such  judgment  will  be  corrected 
upon  appeal  from  the  judgment  by  default 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County. 

Tbe  facts  are  stated  in  the  opinion  of  the  court 

T.  L.  Carothera,  for  Appellants, 

/.  A.  Cooper,  J.  K.  Chambers,  and  C.  W.  Bohrbough, 
for  Respondent 

Eox,  J. — ^Proceedings  for  foreclosure  of  mortgage. 
Defendants  Patton,  the  mortgagors,  made  default,  but 
the  defendant  Thompson,  who  was  alleged  to  make  some 
claim  as  a  subsequent  mortgagee,  answered,  setting  up  a 
junior  mortgage  made  by  the  same  mortgagors,  and 
prayed  that  after  the  satisfaction  of  plaintiff's  mortgage 
the  proceeds  of  sale  should  be  applied  to  the  payment  of 
the  amount  due  upon  such  junior  mortgage,  and  for  judg- 
ment for  deficiency,  if  any  there  should  be,  against  the 
Pattons.  The  court  rendered  judgment  accordingly,  and 
the  Pattons  appeal 

Appellants  claim  that  the  answer  of  Thomson  was 
really  t  cross-complaint     Such  really  was  its  effect,  and 
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for  the  purposes  of  this  appeal  we  shall  treat  it  as  sucL 
It  prayed  for,  and  under  it  there  was  granted  to  him, 
affirmative  relief  against  his  co-defendants  Patton;  and 
the  question  is^  whether  the  proceedings  were  such  as 
gave  the  court  jurisdiction  to  grant  that  affirmative  re- 
lief. It  is  not  pretended  that  the  allegations  of  the  plead- 
ing were  not  sufficient  to  support  such  a  judgment;  but 
the  claim  is,  that  the  court  never  acquired  jurisdiction  to 
render  the  judgment  and  decree  of  foreclosure  of  this 
second  mortgage,  for  want  of  proper  service,  or  of  any 
service,  upon  the  defendants  against  whom  the  judgment 
ran.  In  this  contention  we  think  appellants  are  correct 
By  the  service  of  the  summons  issued  upon  the  com- 
plaint of  plaintiff,  the  court  acquired  jurisdiction  of  the 
parties,  and  control  of  all  the  subsequent  proceedings. 
(Code  Civ.  Proc,  sec.  416.)  But  what  is  meant  by  those 
words,  'all  the  subsequent  proceedings"?  Manifestly  it 
means  proceedings  upon  that  complaint^  and  for  that 
cause  of  action.  It  had  jurisdiction  to  hear  and  deter- 
mine the  rights  of  all  the  parties  as  to  the  questions  in- 
volved in  the  cause  of  action  stated  in  that  complaint 
It  could  ascertain  and  determine  the  amount  due  to 
plaintiff,  and  enter  a  decree  foreclosing  his  mortgage,  as 
against  the  claims  of  all  the  defendants;  or  if  it  had 
found  the  mortgage  of  defendant  Thomson  to  be  a  prior 
mortgage,  instead  of  a  subsequent  one,  it  could  have 
granted  him  proper  relief  as  against  the  plaintiff,  pro- 
vided the  plaintiff  had  been  properly  served  with  the 
cross-complaint  But  quoad  the  plaintiff's  cause  of  ac- 
tion, defendants  Patton,  the  mortgagors,  who  alone  were 
personally  liable  in  the  action,  had  a  perfect  right  to  make 
default,  and  let  the  plaintiff  have  the  relief  he  prayed 
against  them  without  contest  It  did  not  follow  that 
their  default  upon  the  plaintiff's  summons  would  give 
the  court  jurisdiction  to  enter  another,  further,  aiid 
different  judgment  against  them,  in  favor  of  another  and 
different  party,  upon  another  and  different  cause  of  ao- 
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tion^  and  of  which  they  were  in  no  manner  put  upon 
notice^ — against  which  they  had  no  "day  in  court." 
Such  a  proceeding,  even  if  authorized  by  etatute,  would 
be  in  direct  violation  of  a  right  guaranteed  by  the  con« 
Btitution,  and  one  depriving  the  parties  of  their  property 
^Vithout  due  process  of  law." 

But  such  a  proceeding  is  not  authorized  by  the  stat- 
ute Thomson  was  a  proper  party  defendant.  He  might 
have  made  default^  like  his  co-defendants,  and  like  the 
defendant  Marks,  who  was  also  sued  as  a  junior  mort- 
gagee, allowed  his  right  to  be  foreclosed  at  the  same  time 
that  the  right  of  the  mortgagors  was;  but  he  elected  to 
oome  in.  In  coming  in,  he  might  have  set  up  his  mort- 
S^B^  ^7  ^^7  ^^  showing  his  right,  and  then  contented 
himself  with  contesting  simply  the  right,  or  the  priority 
of  the  right,  of  plaintiflF.  But  he  attempted  to  go 
further,  and  seek  to  foreclose,  in  the  same  action,  and 
against,  not  the  plaintiff,  but  all  his  co-defendants,  his 
mortgage,  and  to  secure  a  deficiency  judgment  against 
the  defendants  Patton.  This,  too,  the  statute  gives  him 
the  right  to  do,  but  not  without  giving  notice  to  the  per- 
sons against  whom  he  sought  affirmative  relief.  Even  if 
those  persons  had  been  present  in  court,  actively  con- 
testing the  claim  of  plaintiff,  they  would  have  been  en- 
titled to  actual  and  full  notice  of  the  claim  set  up  by 
defendant  Thomson,  and  of  the  affirmative  relief  which 
he  demanded,  and  to  an  opportunity  to  defend  against 
it  They  were  entitled  to  service  of  the  cross-complaint, 
and  to  demur  or  answer  thereto.  Such  is  the  express 
provision  of  the  statute.     (Code  Civ.  Proc,  sec.  442.) 

The  statute  does  not  in  express  terms  require  that  a 
immmons  should  be  issued  upon  the  cross-complaint, 
and  we  are  not  disposed  to  hold  that  one  should  have 
been  so  issued  in  this  case;  but  there  should  be  at  least 
the  notice  required  by  the  statute, — service  of  the  cross- 
complaint  This  presented  a  new  cause  of  action,  in 
favor  of  a  new  party,  and  until  the  party  to  be  affected 


Digitized  by 


Google 


164  White  v.  Patton.  [87  CaL 

by  that  cause  of  action  was  brought  in  by  such  notice  as 
the  statute  prescribed,  the  court  failed  to  acquire  juris- 
diction to  adjudicate  upon  or  determine  the  same.  The 
record  fails  to  furnish  proof  of  any  such  service;  there  is 
no  appearance  upon  or  response  to  this  cross-complaint, 
nor  any  default  for  want  of  appearance;  and  the  court 
has  not  found,  nor  certified  in  its  decree,  that  any  such 
service  was  ever  made,  although  it  has  with  great  par- 
ticularity recited  the  fact  of  service  of  summons  "issued 
upon  the  complaint,"  and  "of  default  in  that  behalf." 
This  cross-oomplaint  is  as  clearly  a  complaint  against 
the  Fattens  as  was  the  original  complaint  filed  by  plain- 
tiff. It  has  not  been  answered  and  is  therefore  one  of 
the  papers  which  must  constitute  a  part  of  the  judgment 
roll,  under  the  first  subdivision  of  section  670  of  the 
Code  of  Civil  Procedure.  And  although,  for  the  reasons 
already  shown,  there  was  no  summons  issued  upon  it, 
the  law  requires  that  it  must  be  served  upon  the  party 
affected  thereby.  This  being  the  law,  the  same  subdi- 
vision requires  that  the  judgment  roll  must  contain  the 
affidavit  or  proof  of  service,  with  a  memorandum  in- 
dorsed thereon  of  the  default  of  the  defendant  tliereto 
for  want  of  answer.  Nothing  of  the  kind  appears  in  this 
casa  The  court  was  therefore  without  jurisdiction  to 
enter  the  judgment  which  was  entered  in  favor  of  said 
defendant  Thomson  for  affirmative  relief  against  the  de- 
fendant Fatten. 

The  Fattens  possibly  might  have  moved  the  court  be- 
low to  set  aside  this  portion  of  the  judgment,  on  the 
ground  of  surprise,  but  this  could  only  be  done  within 
six  months  from  the  date  thereof.  (Code  Civ.  Froc.,  sec. 
473.)  But  it  does  not  appear  that  they  had  any  notice 
of  the  judgment  within  six  months.  The  error  was  one 
against  which  they  also  had  a  right  of  appeal  at  any  time 
within  one  year.  That  remedy  they  have  taken,  and  on 
the  appeal  we  are  satisfied  that  they  are  entitled  to  have 
the  error  corrected. 
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It  is  therefore  ordered  that  so  much  of  the  judgment 
and  decree  entered  in  this  cause  as  directs  the  foreclos- 
ure of  the  mortgage  in  favor  of  David  Thomson  against 
the  defendants  Milo  and  J.  H.  Patton,  and  directing 
judgment  against  them  in  favor  of  said  Thomson  for 
any  deficiency  that  may  remain  after  the  sale  of  the 
mortgaged  premises,  and  the  application  of  the  proceeds 
thereof,  be  reversed,  and  the  case  remanded. 

Beattt,  C.  J.,  Thobnton,  J.,  and  Patebsok^  J.,  con- 
curred* 


[No.  14019.    Department  Two.^December  17,  1890.] 

Iw  THK  Mattbb  op  thb  Estate  OP  MAN  WO  CHAN, 
Deceased. 

Contest  or  Wnx — ^Evtobnck— Facts  hot  Oocubbino  at  Tbial — 
Aboument  or  Counsel.— Upon  a  contest  of  a  will,  the  Issue 
as  to  the  validity  of  the  will  must  be  determined  solely  upon 
the  evidence  introduced  at  the  trial;  and  the  court  cannot 
properly  consider  any  facts  not  occurring  at  the  trial,  and 
which  were  stated  for  the  first  time  in  the  argument  of 
counsel. 

Id.— Nbw-tbi AL  Statement — Amendments  —  Appeal  —  Pbesxtmp- 
noN. — ^Where  the  judge  who  tried  the  contest  of  a  will,  and 
rendered  Judgment  for  the  contestant,  amended  the  state- 
ment on  motion  for  new  trial,  against  the  objection  of  the 
proponent  of  the  will,  by  inserting  facta  adverted  to  in  the 
argument,  but  which  were  not  proved  or  offered  to  be  proved 
at  the  trial,  it  must  be  presumed  upon  appeal  that  the  court, 
in  coming  to  its  conclusion,  considered  the  facts  contained 
In  such  amendment,  and  the  Judgment  will  be  reversed  • 

Appeai.  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Nourae  dc  Short,  Oouchsr  &  Jones,  Theodore  H.  HUteU, 
and  Edward  J.  Prvngle,  for  Appellant 

Hinds  <£  Merrtam,  for  Respondent 

MoFaeiaih),  J. — This  is  an  appeal  by  W.  W.  (Jray, 
petitioner  for  the  probate  of  a  proposed  v^ill  of  Man  Wo 
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Chan^  deceased,  from  a  judgment  denying  the  admission 
of  said  will  to  probate,  and  from  an  order  denying  a  new 
trial. 

The  only  evidence  in  the  case  was  that  introduced  by 
the  appellant.  Two  persons  testified  that  they  were  sub- 
scribing witnesses;  and  their  testimony  (if  they  were 
credible  witnesses)  might  be  suiEcient  to  establish  the 
due  execution  of  the  proposed  wilL  Another  witness 
also  testified,  with  some  degree  of  positiveness,  that  the 
signature  to  the  will  was  that  of  the  deceased.  The  con- 
testant, E,  H,  Cox,  who  had  been  appointed  and  was  ad- 
ministrator, did  not  introduce  any  evidence.  Still,  the 
court  must  have  believed  that  the  will  was  a  forgery ;  for 
the  only  finding  of  fact  is,  "that  the  will  propounded  by 
said  Gray  is  not  genuine,  and  was  not  executed  by  said 
Man  Wo  Chan,  deceased,  in  his  lifetime."  Of  course 
the  court  below,  sitting  as  a  jury,  was  the  judge  of  the 
credibility  of  the  witnesses ;  and  if  the  court  had  decided 
the  issue  upon  the  evidence  before  it,  and  had  based  its 
judgment  upon  a  disbelief  of  the  witnesses,  we  would  not 
disturb  it.  It  is  evident,  however,  tliat  the  court  consid- 
ered matters  not  before  it  at  all. 

Appellant  presented  a  statement  on  motion  for  new 
trial,  which  included  the  evidence  and  proceedings  intro- 
duced and  occurring  on  the  trial  of  this  contest  between 
the  appellant  and  the  contestant.  Cox.  The  statement 
then  contains  the  following:  "On  motion  of  counsel  for 
contestant,  Cox,  and  against  the  objection  of  counsel  for 
respondent,  Gray,  the  following  amendments  and  facts 
that  had  been  previously  shown  in  the  case,  viz.,  the  es- 
tate of  Man  Wo  Chan,  and  were  adverted  to  on  the 
argument  of  the  will  contest,  were  made  a  part  of  this 
statement,  to  the  allowance  of  which  amendments  counsel 
for  respondent  duly  excepted.  The  amendments  are  as 
follows."  Then  follow  statements  that  Ah  Qui,  a  brother 
of  the  deceased,  had  on  a  former  occasion  signed  a  re- 
quest that  Cox  be  appointed  administrator;  that  there 
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had  once  been  a  contest  between  Cox  and  the  public 
administrator^  in  which  it  had  been  shovm  by  testimony 
that  Mr.  Hinds,  attorney  for  Cox,  had  made  particular 
Bearch  among  the  effects  of  the  deceased  for  a  will,  and 
had  made  inqiiiry  about  it  of  his  said  brother,  Ah  Qui, 
and  others,  and  that  this  will  in  contest  was  not  produced, 
but  that  a  certain  other  document  was  produced,  which 
was  not  attested;  and  that  the  widow  of  deceased  also 
requested  the  appointment  of  Cox  as  administrator,  but 
died  before  the  said  contest  between  Cox  and  the  public 
administrator  had  been  heard.  Of  course  these  amend- 
ments should  not  have  gone  into  the  statement;  for  they 
confessedly  contain  things  which  did  not  occur  at  the 
trial  If  contestant  considered  these  things  relevant  and 
material,  he  should  have  offered  to  prove  them,  and  ap- 
pellant would  have  had  the  opportunity  to  object,  or  to 
disprove  or  explain  them.  The  fact,  for  instance,  that 
Ah  Qui,  who  was  a  brother  of  deceased,  and  interested 
in  the  estate,  and  named  in  the  proposed  will,  and  who, 
according  to  the  subscribing  witnesses,  was  present  when 
the  will  was  made  and  took  possession  of  it^  made  no 
mention  afterwards  of  said  will,  and  requested  that  Cox 
be  appointed  administrator,  upon  the  theory  that  there 
was  no  will,  may  have  had,  and  possibly  did  have,  great 
weight  with  the  court  And  as  the  court  put  these 
amendments  into  the  statement,  it  must  be  presumed  that 
the  court,  in  coming  to  its  conclusion,  considered  the 
things  which  the  amendments  contained.  It  is  apparent, 
therefore,  that  there  was  not  a  fair  trial  of  the  case. 
The  appellant  is  entitled  to  have  the  issue  as  to  the  va- 
lidity of  the  proposed  will  determined  upon  evidence  in- 
troduced at  the  trial  of  such  issue,  and  upon  such  evi- 
dence alone.  For  this  reason,  the  judgment  and  order 
must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for 
A  new  triaL 

Thobnton,  J.,  and  Shabpstein,  J.,  concurred. 


Digitized  by 


Google 


158  FiEST  National  Bank  v.  Holt.     [87  CaL 

[No.  18686.    Department  Two. — ^December  17,  1890.] 

THE  FIRST  NATIONAL  BANK  OF  RIVERSIDE, 

Respondent,  t;.  L.  M.  HOLT  et  al.,  Appellants. 

Plbadino — ^Demitbbeb  fob  Uncebtaiwtt— Coft  ot  Notb— Indobbb- 
MBivT  of  Fatments — ^BlBCUTioN.— A  complaint  alleging  that 
defendants  executed  their  promissory  note  to  the  plaintiff 
npon  a  certain  day,  "which  note  is  in  the  words  and  flgurea 
following/'  and  setting  forth  a  copy  of  the  note,  showing 
Indorsements  thereon  of  payments  of  later  date  than  the  date 
of  the  note,  and  alleging  a  payment  upon  the  note  of  a  sum 
equal  to  the  sum  of  the  indorsements,  is  not  subject  to  a 
special  demurrer  for  uncertainty  as  to  whether  the  indorse- 
ments were  a  component  part  of  the  note  at  the  time  of  its 
execution,  or  were  subsequently  added,  nor  as  to  whether  the 
copy  of  the  note  set  forth  is  a  copy  of  the  note  executed. 

rn. — ^FOBECLOBURE   OF    MOBTOAGB — REASONABLE    ATTOBNEY'S    FEES. — 

Where  the  mortgage  provides  that,  in  the  event  of  foreclo- 
sure, "reasonable  attorney's  fees,  to  be  taxed  by  the  court, 
shall  be  allowed  to  plaintiff,"  an  allegation  in  an  action  of 
foreclosure  that  "two  hundred  dollars  is  a  reasonable  attor- 
ney's fee  to  be  allowed  to  the  plaintiff  for  the  collection  of 
the  said  promissory  note,  and  for  the  foreclosure  of  the  said 
mortgage,"  being  limited  to  the  action  in  hand,  is  neither 
ambiguous  nor  uncertain;  and  even  if  the  averment  were 
uncertain,  it  would  not  be  ground  of  demurrer,  as  no  aver- 
ment as  to  what  would  be  a  reasonable  fee  is  necessary. 

POBECLOSUBE  OF  MOBTGAQE — FINDINGS — FEBCBNTAGB— APPEAL  —  OB- 
JECTION FOB  FiBST  Time. — In  an  action  to  foreclose  a  mort- 
gage, where  the  court  finds  that  there  was  due  to  the  plain- 
tiff from  the  defendants  a  certain  sum  for  "costs,  percentage, 
and  necessary  disbursements,  including  attorney's  fees,"  and 
tnis  sum  was  included  in  the  judgment,  an  objection  that  the 
court  was  not  authorized  to  add  a  percentage  to  the  costs  and 
disbursements  cannot  be  considered  for  the  flrbt  time  on 
appeaL 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

W.  J.  Mclntyre,  and  H.  OoodceU,  Jr.j  for  Appellants. 

E.  B.  Stanton,  for  Eespondent 

Belcher,   C.    C. — This  is  an  action  to  foreclose  a 
mortgage.     The  defendants  demurred  to  the  complaint. 
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and  their  demurrer  was  ovemiled.  They  failed  to  an- 
swer within  the  time  allowed^  and  thereupon  judgment 
was  entered  against  them^  from  which  they  appeal. 

The  demurrer  was  upon  the  grounds  of  ambiguity  and 
uncertainty,  and  it  specified  three  particulars  wherein  it 
was  claimed  that  the  complaint  was  defective. 

The  first  specification  is,  that  it  does  not  appear  whether 
the  indorsements  on  the  promissory  note,  set  forth  in 
the  complaint,  were  part  of  the  note  at  the  time  of  its 
execution,  or  afterwards  written  thereon,  or  whether  the 
said  note  is  a  copy  of  the  note  executed  by  the  defend- 
anta. 

The  complaint  alleges  that  the  defendants  executed 
their  promissory  note  to  the  plaintiff  on  December  24, 
1888,  payable  three  months  after  date,  ^^which  note  is 
in  the  words  and  figures  following,  to  wit" ;  and  then  sets 
forth  a  copy  of  the  note,  with  the  following  words  and 
figures  after  the  signatures: — 

'T)ne  March  24,  1889. 
[Indorsed] 

'' January  19,  1889,  on  Boyd  note $107  80 

March  26, 1889,  on  M.  D.  Godfrey  note. .  216  00 
May  2,  1889,  paid 268  44" 

It  is  argued  for  appellants  that  the  words  and  figures 
following  the  signatures  appear,  according  to  the  aver- 
menty  to  have  been  a  competent  part  of  the  note,  and  yet 
that  they  show  three  dates,  all  later  than  the  date,  and  two 
of  them  later  than  the  maturity,  of  the  note,  which,  with-^ 
out  explanation,  convey  the  idea  that  the  indorsements 
were  not  part  of  the  note  as  originally  made,  but  were 
added  subsequently;  and  it  said  that  this  idea,  being 
contrary  to  the  apparent  averment,  and  there  being  no 
explanation,  makes  the  complaint  uncertain  in  this  re- 
spect It  is  also  argued  that  it  does  not  appear  whether 
or  not  the  note  set  forth,  with  or  without  the  indorse- 
ments, is  a  copy  of  the  note  executed  by  the  defendants 
because   from  the  averment  that  the  ^^note  i$  in   the 
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words  and  figures  following,"  it  is  only  a  matter  of  infers 
ence  that  it  was  in  the  same  words  and  figures  at  the  date 
of  its  execution;  and  it  is  said  that  an  averment  which 
has  to  be  helped  out  bj  inference  is  insufiicient  as  against 
a  special  demurrer. 

We  see  no  real  imcertainty  in  the  averments  com- 
plained of.  The  indorsements  were  evidently  intended 
to  represent  payments  made  and  credited  upon  the  note 
at  the  dates  shown  thereon.  These  payments  aggregate 
the  sum  of  $591.74,  and  the  complaint  alleges  "thsit  the 
said  defendants  have  paid  upon  the  note  hereinbefore 
set  forth  ....  the  sum  of  five  hundred  and  ninety-one 
and  seventy-four  hundredths  dollars,  and  there  is  now 
due  and  unpaid  upon  the  said  promissory  note  from  the 
said  defendants  to  the  said  plaintiff  the  sum  of  sixteen 
hundred  and  sixteen  and  sixty-three  hundredths  dollars, 
together  with  interest,"  etc.  The  lastrmentioned  sum  is 
just  the  amount  of  the  principal  of  the  note,  less  the 
amount  of  the  pajments  indorsed  thereon.  Looking 
then,  at  the  whole  complaint,  it  is  clear  that  there  was 
no  such  uncertainty  in  its  averments  as  could  create  or 
leave  in  the  minds  of  the  defendants  any  reasonable 
doubt  as  to  their  meaning;  and  this  being  so,  the  com- 
plaint must  be  held  sufficiently  certain  to  meet  the  re- 
quirements of  the  law.  The  objection  that  it  does  not 
appear  that  the  note  set  forth  in  the  complaint  is  a  copy 
of  the  note  executed  by  the  defendants  is  not  even  plaus- 
^ible.  The  complaint  alleges  that,  on  the  twenty-fourth 
day  of  December,  1888,  the  defendants  "made,  executed, 
and  delivered  to  the  plaintiff  their  promissory  note,  bear- 
ing date  on  that  day,  which  note  is  in  the  words  and  fig- 
ures following."  This  certainly  leaves  no  room  for  doubt 
or  cavil  that  the  note  set  forth  is  a  copy  of  the  note 
executed. 

The  second  specification  is,  that  "it  does  not  appear 
at  what  time  the  $591.74  credited  upon  the  note  was 
paid,  and  it  therefore  does  not  appear  upon  what  amount 
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or  from  what  time  interest  should  be  computed  thereon," 
This  objection  is  sufficiently  answered  by  what  has  al- 
ready been  said;  and  besides,  the  payments  were  cred- 
ited upon  the  principal  of  the  note,  and  there  was  there- 
fore no  uncertainty  as  to  how  the  interest  on  the  balance 
should  be  computed. 

The  third  specification  is,  that  ''it  does  not  appear  what 
would  be  a  reasonable  attorney's  fee  for  the  plaintiff  in 
this  action." 

The  mortgage,  as  shown  by  the  complaint,  provides 
that,  in  the  event  of  foreclosure,  "reasonable  attorney's 
fees,  to  be  taxed  by  the  court,  shall  be  allowed  to  the 
plaintiff."  And  it  is  alleged  "that  two  hundred  dollars 
is  a  reasonable  attorney's  fee  to  be  allowed  to  the  plain- 
tiff for  the  collection  of  the  said  promissory  note,  and 
for  the  foreclosure  of  the  said  mortgage." 

In  this  state  there  can  be  but  one  action  for  the  re- 
covery of  any  debt  secured  by  mortgage.  (Code  Civ. 
Proc,  sec.  726.)  The  obvious  purpose  of  this  action  was 
to  recover  the  amount  due  on  the  note  set  out,  by  a  fore- 
closure of  the  mortgage  and  the  sale  of  the  mortgaged 
property.  And  it  was  only  to  aid  the  plaintiff  in  accom- 
plishing these  ends  that  the  allowance  of  an  attorney's 
fee  was  authorized  by  the  mortgage,  and  was  asked  for  in 
the  complaint  The  averment  that  the  sum  claimed 
was  a  reasonable  fee  for  the  collection  of  the  note  and 
foreclosure  of  the  mortgage  was  limited  to  the  action  in 
hand,  and  was  therefore  neither  ambiguous  nor  uncer- 
tain. Besides,  if  the  averment  were  uncertain,  as 
claimed,  still  that  fact  would  not  aid  the  appellants  here, 
for  the  reason  that  no  averment  as  to  what  would  be  a  rea- 
sonable fee  was  necessary.  (Carriere  v.  Minium,  5  Cal. 
436;  Monroe  v.  FoU,  72  Cal.  571.) 

The  court  found  that  there  was  due  to  the  plaintiff 
fram  the  defendants  the  sum  of  $162.15  for  "costs,  per- 
centage, and  necessary  disbursements,  including  attor 
Bey's  fees,"  and  this  sum  was  included  in  the  judgment. 
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It  is  objected  that  there  was  no  provision  of  law  author- 
izing the  court  to  add  a  percentage  to  the  costs  and  dis- 
bursementSy  and  that  the  judgment  is  therefore,  in  this 
particular,  clearly  erroneous.  But  it  does  not  appear  that 
any  portion  of  the  sum  allowed  was  for  percentage;  and 
if  such  was  the  fact,  the  defendants  should  have  raised 
the  point  in  the  court  below,  where  the  error,  if  any, 
might  readily  have  been  corrected. 

We  see  no  error  in  the  record,  and  tlierefore  advise 
that  the  judgment  be  affirmed. 

Haywb,  0.,  and  Foote,  C,  concurred. 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 


[No.  20739.    In  Bank.— December  17.  1890.1 
Ex  PARTE  BENJAMIN  HODGES,  on  Habeas  Corpus. 

BXTBBMTNATTON    OF   WlLD    AnTMAT-S — PoWER   OF    SUPEB^TSORS — COW- 

BTRumoN  OF  CorwTY  Government  Act. — The  power  conferred 
by  the  County  GovprnTneTit  A^'t  npon  boards  of  supervisors 
to  provide  for  the  destruction  of  ^onhers.  squirrels,  and  other 
wild  animals,  noxious  weeds,  and  Inserts,  etc.,  should  be  up- 
held In  all  cases,  ^here  the  means  employed  are  reasonable, 
and  not  otherwise  obJe<*tlonab1e,  but  cannot  be  extended  so 
far  as  to  require  a  land-owner,  under  a  penalty,  to  extermi- 
nate wild  animals  of  which  he  Is  not  the  owner,  and  over 
which  he  cannot  In  the  nature  of  things  have  any  control 
or  dominion. 

*n. — ^Destruction  or  Orounu-squtpp-xs — ^Unreasonable  Ordinanoi 
— ^Misdemeanor — Habeas  CoRprs. — An  ordinance  requiring  all 
occupants  of  lands,  within  ninety  days,  to  exterminate  and 
destroy  the  ground-squirrels  on  their  respective  lands,  and 
thereafter  to  keep  said  lands  free  and  clear  therefrom,  and 
declaring  the  violation  of  the  ordinance  to  be  a  misdemeanor, 
is  unreasonable  and  burdensome,  and  one  convicted  of  a  vio- 
lation thereof  is  entitled  to  a  discharge  on  habeas  corpus. 

In. — Police  and  Sanitary  Regulations — Constitutional  Law.— 
The  ordinance  Is  not  a  police,  sanitary,  or  slmHar  regula- 
tion, and  Is  not  authorized  by  section  2  of  article  11  of  the 
state  constitution,  providing  for  the  enforcement  by  counties 
of  poHce.  sanitary,  or  other  regulations  not  In  conflict  with 
general  laws. 

Id. — Police  Power — CJonstruction  of  CoNSTrrunoir. — Under  sec- 
tion 2  of  article  11  of  the  stat*"  constitution,  providing  for 
the  making  and  enforcing  "of  a     ^uch  local,  police,  sanitary. 
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and  other  regulations  as  are  not  in  conflict  with  the  general 
laws/'  **other  regulations"  must  be  limited  to  objects  similar 
to  those  denominated  police  and  sanitary. 

Application  to  the  Supreme  Court  for  a  discharge  on 
a  writ  of  habeas  carpus.  The  facta  are  atated  in  the 
opinion  of  the  court 

Latimer  d  Brown,  for  Petitions. 

TF.  S.  Tinning,  for  Bespondent. 

WoBKSy  J. — ^This  is  an  application  for  a  writ  of  &a* 
heaa  corpus.  The  board  of  supervisors  of  C!ontra  Costa 
County  enacted  the  following  ordinance: — 

^^An  ordinance  to  provide  for  the  extermination  and 
destruction  of  ground-squirrels  in  the  county  of  Contra 
Costa. 

'The  board  of  supervisors  of  the  county  of  Contra 
Costa  do  ordain  as  follows: — 

''Sec.  1.  Ground-squirrels  infesting  lands  in  the 
coun^  of  Contra  Costa  are  hereby  declared  to  be  a  pub- 
lic nuisance. 

''Sec.  2.  All  owners  and  occupants  of  lands  within 
the  county  of  Contra  Costa  are  hereby  required,  within 
ninety  days  after  the  taking  e£Fect  of  this  ordinance,  to 
eKterminate  and  destroy  the  ground-squirrels  on  their 
respective  lands,  and  thereafter  to  keep  said  lands  free 
and  clear  therefrom. 

"Sec  8.  Any  person  violating  any  of  the  provisions 
of  this  ordinance  shall  be  deemed  guilty  of  a  misde- 
meanor. 

"Sec.  4.  This  ordinance  shall  take  effect  and  be  in 
force  on  the  thirtieth  day  of  November,  1889." 

The  petitioner  was  convicted  of  a  violation  of  this  or^ 
dinance,  sentenced  to  pay  a  fine,  and  in  default  of 
payment^  was  committed  to  the  county  jaiL  He  now 
proeecntee  this  proceedings  and  asks  that  he  be  dis- 
charged* 
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The  question  as  to  the  constitutionality  of  the  ordi- 
nance is  gravely  and  learnedly  discussed  by  counsel  on 
both  sides,  and  Cooley's  Constitutional  Limitations,  Pot- 
ter's Dwarris  on  Construction  of  Statutes,  Sedgwick  on 
Constitutional  Law,  and  other  constitutional  authori- 
ties, and  decided  cases  innumerable,  are  cited  in  aid  of 
and  against  its  validity.  It  is  certainly  a  most  effective 
means  of  abating  a  nuisance,  viz.,  the  squirrels,  and 
bringing  about  a  very  desirable  end.  We  regret  exceed- 
ingly that  we  cannot  see  our  way  clear  to  uphold  and 
enforce  such  an  important  and  original  piece  of  legis- 
lation. Indeed,  it  would  give  us  great  pleasure  to  see 
the  power  here  assumed  applied  to  snakes,  tarantulas, 
ants,  flies,  fleas,  and  other  reptiles,  insects,  and  pests, 
which  tend  to  make  man's  life  a  burden,  and  to  have  it 
exercised  and  enforced  in  every  county  in  the  state. 
But  we  are  unable  to  see  by  what  right  or  authority  of 
law  a  board  of  supervisors  can  impose  upon  a  land-owner 
the  burden  and  expense  of  exterminating  animals  feroe 
naturcB  on  his  own  land,  or  elsewhere.  It  is  true,  the 
County  Government  Act,  section  25,  subdivision  28,  gives 
boards  of  supervisors  power  to  "provide  for  the  destruc- 
tion of  gophers,  squirrels,  other  wild  animals,  noxious 
weeds,  and  insects  injurious  to  fruit-trees  or  vines,  or 
vegetable  or  plant  life,"  and  this  is  a  power  tliat  should 
be  upheld  in  all  cases,  where  the  means  employed  are 
reasonable,  and  not  otherwise  objectionable.  But  cer- 
tainly this  authority  cannot  be  so  far  extended  as  to 
require  a  land-owner,  under  a  penalty,  to  exterminate 
wild  animals  of  which  he  is  not  the  owner,  and  over 
which  he  cannot,  in  the  nature  of  things,  have  any 
control  or  dominion.  From  our  limited  knowledge  of 
the  nature  of  the  squirrel  tribe  in  this  state,  such  a 
task  would  soem  to  us  to  be  almost,  if  not  quite,  impos- 
sible. 

The  ordinance  requires  that  all  occupants  of  lands, 
wiihva  ninety  days,  exterminate  and  destroy  the  ground- 
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squirrels  on  their  respective  lands,  and  thereafter  to  keep 
said  lands  free  and  clear  therefrom.  This  might  be  suc- 
cessfully done  by  the  freo  and  judicious  use  of  poison, 
and  perhaps  by  some  other  means,  on  very  small  tracts 
of  land,  but  on  large  tracts  it  would  certainly  require 
eternal  vigilance^  if  it  could  be  accomplished  at  all,  and 
if,  after  the  extermination  of  the  intruders  on  his  own 
lands,  one,  only  one,  should  come  over  from  the  land  of 
his  neighbor,  the  ordinance  would  be  violated.  The  occu- 
pant of  lands  bordering  on  another  county,  where  no  such 
regulation  prevailed,  and  the  pesky  squirrel  was  allowed 
to  propagate  and  grow  unmolested,  would  be  in  a  most 
unfortunate  condition.  Such  an  ordinance  differs  ma- 
terially from  laws  requiring  an  occupant  of  lands  to  keep 
them  free  from  noxious  weeds,  or  such  as  make  it  the  duty 
of  an  owner  of  diseased  domestic  animals  to  kill  them, 
in  order  to  prevent  the  spread  of  the  disease.  These  are 
matters  over  which  the  property  owner  has  control,  and 
the  requirements  are  reasonable  and  just. 

The  respondent  attempts  to  sustain  the  ordinance  by 
and  under  section  2  of  article  11  of  the  constitution  of 
this  state,  which  provides  that  "any  county,  city,  town, 
or  township  may  make  and  enforce,  within  its  limits,  all 
such  local,  police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  the  general  laws."  But  the  ordi- 
nance is  not  intended  to  preserve  the  peace  and  quiet  of 
the  county,  or  to  prevent  the  use  of  one's  property  to  the 
injury  of  another,  or  for  the  protection  of  tiie  lives,  limbs, 
or  comfort  of  all  persons,  or  to  prevent  the  propagation 
or  spread  of  disease,  nor  is  it  in  any  proper  sense  a  police 
or  sanitary  regulation.  What  is  meant  by  "other  regu- 
lations," in  the  section  cited,  may  be  a  question,  but  it 
must  certainly  be  limited  to  objects  similar  to  those  de- 
nominated police  and  sanitary.  If  the  board  of  super- 
visors had  no  authority  to  pass  such  an  ordinance,  then 
no  offense  was  committed  by  the  petitioner,  the  act  or 
omission  on  his  part  was  not  a  crime,  the  court  had  no 
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jurisdiction  to  try  or  convict  him,  and  he  is  entitled  to 
his  discharge. 

We  know  of  no  law  which  can  be  held  to  authorize  a 
board  of  supervisors  to  enact  such  an  ordinance,  and  we 
are  quite  clear  that  it  cannot  be  enforced,  for  the  reason 
that  it  is  unreasonable  and  burdensome  in  the  extreme. 

Let  the  petitioner  be  discharged. 

Fox,  J.,  Shabpstein,  J.,  and  Thornton,  J.,  concurred, 

Patebson,  J.,  and  MoFaei-ant>,  J.,  concurred  in  the 
judgment. 


[No.  18172.    In  Bank.— December  18,  1890.1 

JACKSON  EBY,  Respondent,  v.  BOARD  OF  SCHOOL 
TRUSTEES  OF  RED  BANK  SCHOOL  DISTRICT, 
TEHAMA  COUNTY,  et  al.,  Appellants, 

Mandamus — Question  of  Title — Dtbcretton. — ^Although  mand4> 
mus  is  not  the  appropriate  remedy  to  determine  the  question 
of  title  to  real  estate,  wliere  such  title  is  directly  in  issue, 
yet  where  the  nuestion  is  incidental  merely,  and  may  affect 
the  discretion  of  the  court  in  awarding  or  denying  the  writ, 
it  is  proper  that  the  court  should  be  satisfied  upon  the 
subject 

Id. — Defensi — Denial  of  TnT.B — ^Possession  of  Defendant — ^Dis- 
missal.— ^Where  possession  of  the  defendant  appears,  which 
is  prima  fade  evidence  of  title,  the  question  whether  it  is 
based  upon  a  paramount  title  or  not  cannot  be  put  in  issue 
or  litigated  in  a  mandamus  proceeding,  nor  can  the  defend* 
ant  ask  for  a  dismissal  of  the  proceeding  on  the  sole  ground 
that  by  the  answer  the  title  to  real  estate  is  put  in  issue. 

Id. — ScHOOL-HousE  Site — ^Title  to  Lot. — In  a  proceeding  for  a 
writ  of  mandate  to  a  board  of  school  trustees  to  compel  them 
to  proceed  to  rebuild  upon  the  old  site  a  school-building 
which  had  been  destroyed  by  fire,  where  it  appears  that  it 
was  resolved,  at  a  meeting  of  the  electors  of  the  district, 
that  the  site  should  not  be  changed,  and  the  district  had 
been  for  a  number  of  years  in  possession  of  the  lot,  using  it 
for  school  purposes,  under  such  circumstances  as  to  authorize 
its  continued  use  for  such  purposes,  the  trustees  cannot  raise 
the  question  of  title  to  the  lot,  or  plead  that  the  district 
had  no  title  thereto,  as  a  defense  to  the  proceeding. 

In. — ^EiViDBNCB — Possession — Dedication. — In  such  proceeding,  ev« 
idence  tending  to  show  the  possession  of  the  property  by  the 
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school  district,  and  that  it  was  dedicated  to  the  district  for 
school  purposes,  is  admissible  to  enable  the  court  to  ascer- 
tain whether  or  not  H  should,  in  its  discretion,  grant  the  wilt. 

Id. — Pabttbs  —  Tax-payer  —  Location  op  School-housb  Site. — A 
taxpayer  of  a  school  district,  whose  children  attend  thc" 
school,  is  a  party  "beneficially  interested,"  under  section  1086 
of  the  Code  of  Civil  Procedure,  providing  for  the  issuance 
of  a  writ  of  mandate  "on  the  application  of  a  party  bene- 
ficially interested,"  and  may  maintain  a  proceeding  for  a 
writ  of  mandate  to  compel  the  board  of  school  trustees  to 
comply  with  the  instructions  of  the  electors  as  to  the  loca- 
tion of  the  school-house  site. 

Id. — ^Equitabub  Remedy. — The  existence  of  an  equitable  remedy 
does  not  deprive  a  party  of  the  legal  remedy  of  mandamui. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

John  F.  Ellison,  for  Appellants, 

Evidence  that  the  school  district  owned  the  lot  was 
inadmissible.  (Babcock  v.  Ooodrich,  47  Cal.  509 ;  Weaver- 
vUle  Wagon  Road  Go.  v.  Board  of  Supervisros,  64  Cal. 
70.)  Eby  is  not  entitled  to  the  writ,  because  not  benefi- 
cially interested,  or  more  interested  than  any  other  citizen 
of  the  district  (Code  Civ.  Proc,  sec.  1086;  Linden  v. 
Alameda  Co.,  45  CaL  7;  Ashe  v.  Board  of  Supervisors,  71 
Cal.  236;  People  v.  Inspectors,  4  Mich.  187;  People  v. 
University,  4  Mich.  98 ;  San  Jose  Ranch  Co.  v.  Brooks, 
74  CaL  463;  McCloskey  v.  Kreling,  76  Cal.  511;  Maritti 
V.  Oraham,  67  Cal.  131.)  Mandamus  will  not  lie  to  re- 
strain the  sdiool  trustees  from  building  the  house  which 
they  are  building,  or  to  undo  what  they  have  dona  (Peo- 
ple V.  Inspectors,  4  Mich.  189,  190.) 

Chipman  (6  Carter,  for  Respondent 

The  court  may  inquire  as  to  possession,  which  is 
prima  facie  evidence  of  ownership,  and  defendant  can- 
not resist  the  mandamiLs  proceeding  by  a  denial  of  title. 
(Babcock  v.  Ooodrich,  47  Cal.  607;  Weaverville  Wagon 
Road  Co.  V.  Board  of  Supervisors,  64  Cal.  70.)     Tho 
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Bchool-house  site  was  dedicated  to  school  purposes,  and 
the  dedication  did  not  require  a  writing  or  a  donee  to 
take  title.  (School  District  v.  Heath,  66  Cal.  478 ;  New 
Orleans  v.  United  States,  10  Pet  712 ;  Bryant  v.  McCamd- 
less,  7  Ohio,  476;  Klinkner  v.  School  District,  11  Pa.  St. 
449;  2  Dillon  on  Municipal  Corporations,  sec.  510.)  The 
plaintiff  is  beneficially  interested.  {Maxwell  v.  Board  of 
Supervisors,  63  Cal.  389;  Hyatt  v.  Allen,  64  Cal.  360; 
Union  Pacific  B.  R.  Co.  v.  UaU,  91  U.  S.  354.)  Man- 
damns  is  the  appropriate  remedy  in  this  case  to  compel  the 
trustees  to  obey  the  instruction  of  the  electors,  whose  ac- 
tion was  final,  the  trustees  having  refused  to  perform  their 
duty.  (Newby  v.  Free,  72  Iowa,  379;  McConkey  v. 
Laub,  71  Iowa,  636.) 

Works,  J. — This  is  a  proceeding  for  a  writ  of  man- 
date to  the  board  of  school  trustees  of  Red  Bank  school 
district,  in  Tehama  County,  and  the  members  thereof, — 
A,  W.  Coffman,  C.  L.  Allen,  and  Alfred  McClure, — com- 
manding them  to  immediately  proceed  with  the  erection 
and  construction  of  a  school-building  upon  a  certain  lot 
within  said  school  district,  of  which  the  district  is  al- 
leged to  be  the  owner,  and  to  complete  the  same  within  a 
reasonable  time. 

The  verified  petition  for  the  writ  states,  among  other 
things,  substantially  the  following:  That  some  years 
prior  to  October  14,  1886,  the  district  had  built  and  oc- 
cupied a  school-house  on  a  lot  tlierein  described;  that 
on  October  14,  1886,  said  school-house  had  been  de- 
stroyed by  fire;  that  in  April,  1887,  the  board  of  trustees 
called  a  meeting  of  the  qualified  electors  of  the  district, 
of  whom  petitioner  is  one,  to  be  held  on  tlie  twenty-fifth 
day  of  April,  1887,  "for  the  purpose  of  determining  a 
proposition  to  change  the  location  of  the  school-house  of 
said  district  from  the  said  old  site  to  a  position  a  little 
less  than  one  half  mile  south  thereof" ;  that  due  notice  of 
such  meeting  waa  given  by  posting  notices  as  required  by 
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law;  that  said  meeting  was  held  at  the  time  and  place 
appointed,  and  was  organized  by  electing  J.  Q.  Allnut 
chairman,  and  A.  W.  Coffman,  being  the  clerk  of  said  dis- 
trict, acted  as  secretary ;  that  it  was  resolved  by  a  majority 
vote  of  the  electors  at  said  meeting  that  the  site  of  the 
school-honse  should  not  be  changed,  but  should  remain 
upon  the  lot  occupied  by  the  house  which  had  been  de- 
stroyed by  fire^  and  that  the  trustees  of  the  district  be 
'instructed  to  erect  any  school  buildings  or  structures 
contemplated  or  proposed  to  be  erected  upon  the  location 
and  at  the  place  above  described,  and  not  elsewhere," 
and  that  the  minutes  of  the  meeting  be  entered  upon  the 
records  of  said  district;  that  the  secretary,  Coffman,  ne- 
glected and  refused  to  keep  the  minutes  of  the  meeting, 
or  to  enter  them  upon  the  records  of  the  district;  that 
bonds  of  said  district  had  been  issued  and  sold  for  the 
purpose  of  raising  money  to  build  a  school-house  in  and 
for  the  district,  and  that  upon  the  first  day  of  December, 
1887,  the  proceeds  of  the  sale  of  the  bonds,  amounting  to 
$810,  were  deposited  in  the  county  treasury  of  Tehama 
County  to  the  credit  of  the  district,  and  subject  to  be  ap- 
plied to  the  building  of  such  school-house;  that  petitioner 
has  demanded  of  the  board  and  the  several  members 
thereof  that  they  "proceed  with  the  erection  and  con- 
struction of  said  school-house  upon  the  premises  known 
as  the  old  site,"  but  that  they  have  neglected  and  refused 
so  to  do,  and,  contrary  to  the  instructions  and  resolutions 
of  said  meeting,  are  proceeding  to  build  a  school-house 
at  another  and  different  place,  and  to  use  and  apply  the 
funds  aforesaid  for  that  purpose;  that  by  the  refusal  of 
the  board  to  build  on  the  old  site,  and  the  building  in 
a  different  place,  taxation  upon  the  property  of  the  dis- 
trict will  be  increased,  the  property  of  plaintiff  will  be 
injuriously  affected,  and  the  school  privileges  and  oppor- 
tunities of  the  children  of  plaintiff  will  be  greatly  delayed 
and  impeded,  and  the  plaintiff  is,  and  will  be,  greatly 
and   irreparably    injured    and    damaged,    he   being   the 
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owner  of  a  large  amount  of  taxable  property  in  said  disr 
trict^  and  having  children  that  are  entitled  to  attend  school 
therein. 

The  answer  of  the  board,  and  of  a  majority  of  its  mem- 
bers, denies  that  at  the  meeting  held  on  April  25,  1887, 
the  electors  of  the  district  resolved  not  to  change  the  site 
of  the  school-house,  or  that  the  board  was  instructed  by 
that  meeting  to  proceed  to  build  on  the  old  site,  and  al- 
leges, on  the  contrary,  that  a  resohition  offered  at  that 
meeting  to  instruct  the  trustees  to  build  on  the  old  site 
was  defeated  by  a  majority  of  one  vote;  denies  that  the 
secretary  neglected  or  refused  to  keep  or  record  the  min- 
utes of  that  meeting,  and  alleges  on  the  contrary,  that  the 
secretary  did  take  the  minutes  of  that  meeting,  and  duly 
recorded  them  in  the  proper  book  of  the  district;  denies 
that  the  district  owns  the  old  site ;  denies  that  by  building 
on  a  different  site  taxation  on  the  property  of  the  district 
will  be  increased,  or  that  plaintiff  will  be  injured  or  dam- 
aged ;  alleges  that,  subsequent  to  the  meeting  of  April  25th, 
another  meeting  was  duly  called  and  advertised  for  June 
6,  1887,  which  was  duly  held  on  that  day,  for  the  pur- 
pose of  determining  as  to  a  change  of  the  school-house 
site,  and  at  which  it  was  unanimously  resolved  to  instruct 
the  trustees  to  build  the  school-house  on  the  new  site, 
a  little  less  than  half  a  mile  south  of  the  old  site,  where 
the  trustees  have  commenced  to  build  it. 

The  court  found  for  the  plaintiff  on  all  the  material 
issues,  and  awarded  a  peremptory  mandate,  which,  after 
reciting  the  facts  found,  is  in  the  following  language: 
"Therefore,  we  do  command  you  that,  immediately  after 
the  receipt  of  this  writ,  you  proceed  with  promptness, 
diligence,  and  dispatch  to  construct  and  erect  upon  the 
said  premises,  location,  and  site  hereinbefore  particu- 
larly described,  a  school-house  in  and  for  said  Red  Bank 
school  district,  and  to  use  and  apply  the  said  fund  now 
deposited  in  the  treasury  of  the  county  of  Tehama,  state 
of  California*'' 
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The  appeal  is  from  the  judgment,  and  from  an  order 
denying  defendants'  motion  for  a  new  trial 

ITie  answer  of  the  defendants  denied  that  the  school 
districst  owned  the  land  on  which  the  old  school-house 
stood.  It  is  contended  by  the  appellants  that  the  ques- 
tion of  title  to  real  estate  could  not  be  tried  in  a  manr 
damus  proceeding,  and  that  therefore,  upon  an  answer 
being  filed  raising  the  question  of  title,  the  proceeding 
should  have  been  dismissed.  It  is  true  that,  where  a 
question  of  title  to  real  estate  is  directly  in  issue,  marir 
damtis  is  not  the  appropriate  remedy  to  determine  such 
question.  (Babcoch  v.  Goodrich,  47  Cal.  508 ;  WeavervUle 
Wagon  Road  Co.  v.  Board  of  Supervisors,  64  CaL  70.)  But 
where  the  question  is  incidental  merely,  and  may  affect 
the  discretion  of  the  court  in  awarding  or  denying  the 
writ,  it  is  proper  that  the  court  should  be  satisfied  on 
the  subject  Here  it  appeared  that  the  district  was,  and 
had  been  for  a  number  of  years,  in  possession  of  the 
school  lot,  using  it  for  school  purposes,  under  such  cir- 
cumstances as  to  authorize  its  continued  use  for  those 
purposes.  The  mere  fact  of  possession  was  prima  facie 
evidence  of  ownership.  Whether  such  possesson  was 
based  upon  a  paramount  title  or  not  was  a  question 
which  could  not  be  put  in  issue  by  the  answer  and  liti- 
gated in  this  proceeding,  nor  could  the  defendant  ask 
for  a  dismissal  on  the  sole  ground  that  by  its  answer 
the  title  to  real  estate  was  put  in  issue.  In  Weofoerville 
Wagon  Road  Co.  v.  Board  of  Supervisors,  64  Cal.  70,  it 
was  said :  "It  appears,  by  the  findings,  that  the  plaintiff 
was  incorporated  in  1863,  and  that  it  in  some  way  obtained 
possession  of  the  wagon-road  which  it  was  incorporated 
to  construct  and  operate,  and  that  it  has  ever  since  re- 
tained the  possession  of  it.  Such  possession  was  prima 
facie  evidence  of  ownership.  Whether  based  upon  para- 
mount title  or  not  was  a  question  which  could  not  be 
inquired  into,  except  in  an  action  or  proceeding  in  which 
some  person  who  daimed  a  better  title  was  a  party ;  and 
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that  it  could  not  be  tried  by  a  board  of  supervisors,  nor 
in  a  proceeding  to  determine  whether  a  mandate  should 
issue  to  compel  the  performance  by  said  board  of  a  duty 
imposed  upon  it  by  law.  The  question  of  title  can  be 
inquired  into  and  determined  in  a  proper  proceeding, 
but  clearly  not  in  this."  So  in  this  case,  if  the  proper 
residents  in  the  school  district  had  taken  the  necessary 
steps  to  impose  upon  the  board  of  trustees  the  duty  of 
constructing  the  school-house  on  this  property,  the  board 
could  not  evade  the  performance  of  its  duty  by  asserting 
that  the  district  had  no  title  to  the  property.  It  was  not 
a  question  for  the  board  to  pass  upon.  It  was  enough 
that  they  were  directed  in  the  manner  provided  by  law 
to  erect  the  school-house,  and  they  should  have  acted  ac- 
cordingly.    (PoL  Code,  sec.  1617,  subd.  20.) 

Certain  evidence  tending  to  show  the  possession  of  the 
property  by  the  school  district,  declarations  of  the  owners 
of  the  land  tending  to  show  a  dedication  of  the  property  to 
the  district  for  school  purposes,  and  other  like  testimony, 
was  admitted,  and  it  is  claimed  by  the  appellant  that  this 
was  error,  for  which  the  cause  should  be  reversed.  As 
we  have  said,  the  question  whether  the  school  district 
had  or  had  not  a  good  title  to  the  property  was  one  not 
proper  to  be  litigated  in  his  action.  But  it  was  entirely 
proper  for  the  court  below  to  be  assured,  by  proper  evi- 
dence, that  the  possession  of  the  district  was  such  as  to 
secure  to  it  the  continued  use  of  the  property  in  case  a 
school-house  should  be  constructed  upon  it,  in  order  to 
determine  whether  the  court  should  or  should  not,  in 
its  discretion,  award  the  writ  For  this  purpose  the  evi- 
dence was  proper,  although  not  necessary  to  the  plain- 
tiffs ease. 

Other  items  of  evidence  admitted  are  objected  to,  but 
we  find  that  no  error  was  committed  in  ruling  upon  the 
evidence  for  which  the  case  should  be  reversed. 

It  is  insisted  that  the  finding  that  the  school  district 
was  the  owner  of  the  land  was  not  sustained  by  the  eivi- 
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deuce.  We  think  the  evidence  was  sufficient  to  show  a 
dedication  and  acceptance  of  the  property,  and  the  ad- 
verse use  of  it,  for  school  purposes,  sufficient  to  sustain 
the  finding;  but  if  it  were  not^  as  the  question  of  title  was 
one  not  proper  to  be  litigated  in  this  action,  an  errone- 
ous finding  on  the  point  would  not  be  cause  for  reversal. 

Other  findings  are  attacked  for  the  same  reason,  but 
we  think  all  of  the  findings  necessary  to  justify  the  is- 
suance of  the  writ  are  sustained  by  the  evidence. 

Appellants'  counsel  further  contend  that^  inasmuch  as 
it  does  not  appear  that  respondent's  taxes  will  not  be  in- 
civ^ased  by  the  matters  complained  of,  he  is  not  a  party 
beneficially  interested,  in  the  sense  of  section  1086  of 
the  Code  of  Civil  Procedure,  which  requires  the  writ  oi 
mandate  to  be  issued  "upon  affidavit,  on  the  applicatioi' 
of  the  party  beneficially  interested,"  and  therefore  that 
the  proceeding  cannot  be  maintained  upon  his  applica 
tion  in  his  name  alone. 

There  can  be  no  doubt  upon  the  findings,  which  are 
justified  by  the  evidence,  that  it  was  the  duty  of  the 
board  of  trustees  to  build  the  school-house  upon  the  old 
site,  as  instructed  by  the  meeting  of  April  25,  1887, 
williin  a  reasonable  time  after  the  money  for  that  pur- 
pose had  been  deposited  in  the  treasury;  and  that  a  rea- 
sonable time  within  which  to  commence  the  building  had 
elapsed  before  the  commencement  of  this  suit  is  sufficiently 
evinced  by  the  admitted  fact  that  the  trustees  had  com- 
menced to  build  on  another  site  than  that  selected  by 
the  meeting  of  April  25th,  before  the  commencement  of 
this  suit 

The  interest  of  the  plaintiff  in  the  performance  of 
this  duty  by  the  trustees  of  the  district  resulted  from  his 
being  a  resident  elector  of  the  district  having  a  family 
of  minor  children  entitled  to  school  privileges  therein. 
After  the  site  for  the  school-house  had  been  lawfully 
established  and  fixed  by  the  meeting  of  the  electors,  l 
was  entitled  to  all  the  benefits  and  conveniences  inci 
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dentally  resulting  therefrom  to  him  individually,  besides 
his  interest  in  common  with  other  residents  of  the  dis- 
trict in  having  the  trustees  perform  an  official  duty  en- 
joined by  law  for  tlie  common  benefit  of  all.  It  is 
claimed,  however,  that  if  the  removal  of  the  school-house 
works  a  detriment  to  him  it  must  effect  a  corresponding 
benefit  to  others  equally  entitled  to  such  benefits,  and 
therefore  that  he  has  no  right  to  complain.  This  may 
be  true  in  the  case  of  a  lawful  location  or  removal  of  a 
school-house,  but  it  is  not  true  in  case  of  an  unlawful 
removal;  for  while  all  would  be  entitled  to  the  benefits 
and  conveniences  accruing  from  a  lawful  location  or  a 
lawful  removal  of  a  school-house,  no  one  would  be  enr 
titled  to  any  benefit  from  an  unlawful  removal.  It  is 
true  that  the  injury  to  respondent  is  the  same  in  kind 
as  that  suffered  by  all  others  from  whose  residences  the 
new  site  is  more  distant  than  the  old,  if  any  such  there 
are,  and  this  seems  to  be  the  only  plausible  ground  upon 
which  it  is  contended  that  respondent  is  destitute  of  the 
beneficial  interest  necessary  to  the  prosecution  of  this  ac- 
tion in  his  own  name,  and  the  case  of  Linden  v.  Alameda 
County,  45  Cal.  7,  is  cited  to  sustain  this  position.  That 
was  a  case  of  mandamus  to  compel  the  board  of  super- 
visors to  order  an  election  to  determine  the  question  of 
removal  of  the  county  seat,  on  the  petition  of  1,452  of 
the  qualified  electors  of  the  county,  of  whom  the  appli- 
cant for  the  mandamus  was  one. 

In  sustaining  a  demurrer  to  the  application,  the  court 
held  that  the  words  "on  the  application  of  the  party 
beneficially  interested,"  as  used  in  section  1086  of  the 
Code  of  Civil  Procedure,  necessarily  mean  that  the  in- 
terest of  the  applicant  "must  be  of  a  nature  which  is 
distinguishable  from  that  of  the  mass  of  the  community;*' 
and  further  said:  "The  party  applying  here  appears  to 
have  no  interest,  beneficial  or  otherwise,  other  than  such 
interest  as  each  one  of  the  1,451  persons,  besides  himself, 
who  signed  the  petition  to  the  board  of  supervisors,  may 
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be  said  to  have The  interest  of  each  and  all  of 

them  is  only  the  general  interest  that  every  citizen  has 
in  the  proper  discharge  of  public  duties  confided  by  law 
to  public  ofiicers.  Obviously  this  is  not  such  an  interest 
as  would  support  an  application  by  any  private  citizen 
who  may  see  fit  to  volunteer  to  bring  a  suit  in  behalf  of 
the  public  interests." 

But  the  principle  announced  in  Linden  v.  Alameda 
County,  46  Cal.  7,  has  been  disregarded,  and,  in  effect, 
that  case  has  been  overruled  by  later  cases.  The  point 
decided  in  that  case  is,  that,  to  entitle  a  private  party  to 
apply  for  a  writ  of  mandate,  his  interest  in  the  subject- 
matter  of  the  suit  must  be  of  a  different  nature  from  that 
of  the  mass  of  the  community.  Yet  in  Hyatt  v.  Allen, 
54  Cal.  353,  which  was  an  application  to  this  court  for  n 
writ  of  mandate  to  the  assessor  of  tlie  city  of  Stockton, 
in  which  the  applicant  appeared  to  have  no  other  inter 
est  than  that  of  a  tax-payer,  in  common  with  all  other 
tax-payers  of  that  city,  this  court,  through  Mr,  Justice 
Sharpstein,  said:  "We  think  that  the  petitioner,  who  is 
a  tax-payer  within  the  district  of  which  respondent  is 
assessor,  is  ^a  party  beneficially  interested'  in  having  all 
the  taxable  property  in  the  district  assessed,  and  is  there- 
fore a  proper  party  to  make  the  affidavit  for  the  issuance 
of  the  writ  in  this  case." 

In  Maxwell  v.  Supervisors,  63  Cal.  390,  which  was  a 
proceeding  for  a  writ  of  review  to  the  board  of  super- 
visors to  review  the  action  of  that  body  in  behalf  of  the 
county  of  Stanislaus  in  entering  into  a  contract  for 
printing,  in  which  the  applicant  was  interested  only 
as  a  tax-payer,  in  common  with  all  other  tax-payers 
of  the  coimty,  the  objection  that  the  applicant  was 
not  "beneficially  interested,"  within  the  meaning  of 
section  1069  of  the  Code  of  Civil  Procedure,  was  over- 
ruled. The  language  of  section  1069  as  to  the  'Hbene- 
ficial  interest"  of  the  applicant  for  a  writ  of  review  is 
identical  with  that  of  section  1086,  relating  to  the  inter- 
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est  of  the  applicant  for  a  writ  of  mandate^  and  no  reason 
is  perceived  why  it  has  not  the  same  meaning  in  both 
sections. 

These  cases  wholly  disregard,  and  are  utterly  incon- 
sistent withy  the  rule  announced  in  Linden  v.  Alameda 
County,  45  Cal.  7,  since  the  beneficial  interest  of  one  tax- 
payer in  a  question  of  taxation  is  not  different  in  kind 
or  nature  from  that  of  the  mass  of  tax-payers,  or  from 
that  of  any  other  tax-payer,  in  the  same  district  or  com- 
munity. 

These  later  cases  seem  to  be  in  accord  with  the  weight 
of  authority  in  other  states  and  in  England,  as  stated  by 
Mr.  Justice  Strong  in  delivering  the  opinion  of  the  court 
in  the  case  of  Union  Pacific  R.  R.  Co.  v.  Hall,  91  U.  S. 
354,  in  which  numdamus  was  maintained  at  the  suit  and 
in  the  name  of  two  merchants  to  compel  the  respondent  to 
operate  its  road  across  the  Missouri  River,  etc,  although 
these  merchants  had  no  interest  in  the  proceeding,  ex- 
cept to  receive  and  ship  goods  over  the  road,  as  did  all 
other  merchants  engaged  in  like  business.  (See  also  Dil- 
lon on  Municipal  Corporations,  3d  ed.,  sec  865,  and 
notes.)  Besides,  in  this  case,  the  respondent^  as  one  of 
the  patrons  of  the  school,  has,  as  such,  an  interest  in  the 
erection  of  the  school-housey  other  than  that  of  a  mere 
tax-payer,  and  his  interest  may  have  been  different  from 
that  of  any  other  tax-payer  in  that  the  removal  of  the 
school-house  to  a  distant  place  might  have  deprived  his 
children  of  the  benefit  of  attending  the  public  schools. 

The  nuisance  cases  referred  to  are  not  in  point.  The 
rule  as  to  the  requisite  interest  of  a  plaintiff  in  this  class 
of  cases  is  specifically  prescribed  by  section  3493  of  the 
Civil  Code,  which  does  not  apply  to  cases  of  mandamtis. 

If  the  respondent  has  not  the  requisite  beneficial  in- 
terest to  enable  him  to  maintain  this  action  in  his  own 
name,  no  other  person,  except  the  district  corporation, 
has,  and  that  corporation  is  controlled  by  the  defendants. 
Therefore  there  is  no  remedy  at  law  whatever,  in  favor 
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of  any  party,  unless  the  respondent  can  maintain  this 
action.  Perhaps  the  illegal  diversion  and  use  of  the 
building  fund  might  be  enjoined  by  a  court  of  equity  at 
the  suit  of  a  member  of  the  district  corporation^  but  this 
would  not  be  an  adequate  remedy;  and  even  if  it  were, 
it  is  well  settled  that  an  equitable  remedy  does  not  de- 
prive a  party  of  the  legal  remedy  of  mandamvA 
Judgment  and  order  affirmed* 

Fox,  J.y  MoFabuind,  J.y  and  Sharpstxins,  J.,  con- 
curred. 

Patebson,  J.,  concurring. — I  concur  in  the  judgment. 
I  do  not  understand  that  Linden  v.  Alameda  County,  45 
Cal.  7,  has  been  overruled  by  the  decision  in  any  later 
case,  and  it  seems  to  me  the  cases  are  distinguishable. 
A.  tax-payer  has  an  interest  'Vhich  is  distinguishable 
from  that  of  the  mass  of  the  community."  Every  citizen 
has  an  interest  ^'in  the  proper  discharge  of  public  duties" ; 
but  every  citizen  is  not  the  owner  of  property  taxed  for 
state  or  municipal  purposes. 

THOBirTOK,  J. — I  agree  with  Mr.  Justice  Paterson,  and 
concur  in  the  judgment. 

Bdiearing  denied. 
LXXXVII.  Calais 
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[No.  12167.    In  Bank.—December  18,  1890.] 

MARY  R  STAPLES,  Respondent,  v.  HENRY  MAY, 
Appellant. 

Mines — ^Moktoage  op  Patented  Mineral  Tbact — AppuRXENANCEa — 
Lode  in  Adjoining  Tract. — A  mortgage  of  a  patented  tract  of 
mineral  land,  with  the  appurtenances  thereto,  does  not  cover 
an  undeveloped  portion  of  a  lode  the  situs  of  which  Is  in 
land  adjoining  the  patented  tract;  and  such  portion  of  the 
lode  does  not  become  parcel  of  or  appurtenant  to  the  tract 
mortgaged  by  being  subsequently  connected  therewith  by 
workings  on  the  lode. 

Id. — Subsequent  Possession — Inclosube  of  Mineral  Land— Title 
TO  Mineral  Lode. — The  subsequent  possession  of  the  adjoin- 
ing tract,  acquired  by  actual  inclosure  thereof  by  the  mort- 
gagor, will  not  inure  to  the  benefit  of  the  mortgae^ee,  but  is 
sufficient  to  give  the  possessor  title  to  a  mineral  lode  con- 
tained therein  as  against  all  persons  not  connecting  them- 
selves with  the  source  of  title  by  compliance  with  the  mining 
laws  of  the  United  States. 

In. — Foreclosure  Suit — Appointment  of  Rboeiver — JuRIaDIc^o^' 
— Void  Order. — An  order  appointing  a  receiver  in  a  foreclo- 
sure suit,  in  so  far  as  it  confers  the  right  to  occupy  or  mln*> 
in  land  not  Included  in  the  mortp:age  or  trust  deed  sought  to 
be  foreclosed,  is  to  that  extent  in  excess  of  the  Jurisdiction 
of  the  court  and  void. 

Id. — ^PowER  OF  Receiver — Construction  of  Order— Mining  with- 
out Authority. — An  order  appointing  a  receiver  in  a  fore- 
closure suit  must  be  construed  with  reference  to  the  pleai 
ings  upon  which  it  is  based,  and  cannot  confer  color  of 
authority  upon  the  receiver  to  extract  ores  from  lands  not 
covered  by  the  securities  involved  in  the  suit. 

li>. — LiARiLiTT  OF  Receiver — ^Property  of  MonoAooR — Rights  or 
Creditors — ^Proceedings  Supplemental  to  Execution. — If  the 
receiver  works  ores  in  lands  of  the  mortgagor  whi'^b  are  not 
included  in  the  securities  involved  in  the  foreclosvre  suit,  he 
becomes  liable  to  the  mortgagor  as  a  trespasser  fir  the  not 
proceeds  of  the  ore  extracted;  and  the  general  creditors  of 
the  mortgagor  may  avail  themselves  of  such  liallllty  by  pro- 
ceedings supplemental  to  execution. 

Id. — ^Unauthorized  Extraction  of  Ores  —  Commox  Ststkm  of 
Working — Net  Proceeds. — ^The  fact  that  the  part  of  t^e  ad- 
Joining  lode  from  which  the  ores  were  taken  by  the  receiver 
was  connected  by  a  common  system  of  work'ng  with  the 
mortgaged  premises,  which  were  worked  at  a  loss  does  not 
relieve  the  receiver  from  liability  for  the  net  proceeds  of  the 
ores  taken. 

Id. — ^Bx  parte  Appointment  of  Receiver — Presumption — ^Rights 
of  General  Creditors. — ^Wliere  the  orders  appointing  the  re- 
ceiver were  made  ex  parte,  and  it  Is  not  ehown  that  their 
terms,  or  the  proceedings  of  the  re'^elver  under  them,  ever 
came  to  the  knowledge  of  the  mortgagor,  and  H  appears  that 
the  mortgagor  was  insolvent,  and  left  its  general  creditors 
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to  recover  what  they  could  out  of  the  property,  without  ohjec- 
tlon.  the  presumption  Is,  that  the  mortgagor  desired  Its 
property  to  go  to  Its  creditors  according  to  their  le^al  rights 
and  never  approved  the  proceedings  of  the  receiver  In  re- 
moving ores  from  the  lode  In  the  adjoining  tract. 

BkBCUTYON — SUFPLKMBNTAL  PbOCBEDINGS — ^TORTS  ITPOW  PBOPEBTT  OF 
JUDOMBNT  DEBTOB — CbKDITOB'S   BILL — ObDEB  ALLOWING   SUIT. — 

Proceedings  supplemental  to  execution  can  reach  choses  in 
action  arising  from  torts  committed  on  the  property  of  the 
Judgment  debtor  which  might  be  reached  by  a  creditor's  b*ll; 
and  the  court  In  the  supplemental  proceedings  may  authorize 
a  suit  by  the  Judgment  creditor  to  recover  such  choses  in 
action. 

Appeal  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  1.  Bergin,  and  McAllister  &  Bergin,  for  Appellant 

The  descriptions  in  the  mortgage  were  sufficiently  com- 
prehensive to  operate  upon  the  tract  of  land  described  in 
the  complaint  in  this  action^  although  that  tract  is  not  spe- 
cifically described  in  them.  {Sheets  v.  Seldens  Lessee,  2 
WalL  187;  Whitney  v.  Olney,  3  Mason,  280;  Bank  of 
British  North  America  v.  Miller,  7  Saw.  169 ;  Farmer  v. 
Ukiah  Water  Co.,  56  Cal.  13.)  The  plaintiff  in  the  fore- 
closure suit  was  not  only  entitled  but  was  bound  to  fore- 
close. {Ovid  V.  Stoddard,  54  Cal.  614.)  Both  instru- 
mentSy  the  McCalmont  mortgage  and  the  deed  of  trust 
to  the  Farmers'  Loan  and  Trust  Company,  were  subject 
to  foreclosure.  {Sacramento  etc.  JB.  R.  Co.  v.  Superior 
Court  of  San  Francisco,  65  Cal.  468 ;  Shillaber  v.  Robin- 
son, 97  TJ.  S.  78.)  It  was  the  duty  of  the  court  in  the 
foreclosure  case,  and  it  had  jurisdiction,  to  determine  and 
adjust  the  rights  of  all  the  parties,  and  declare  the  char- 
acter and  extent  of  their  liens,  as  well  as  enforce  their  re- 
spective rights.  {Cross  v.  Zellerbach,  63  Cal.  641;  Crra- 
him  V.  Railroad  Company,  8  Wall.  711 ;  Hefner  v.  North- 
mfem  Life  Ins.  Co.,  123  U.  S.  756,  757;  Real  Estate 
Savings  Institute  v.  Collonious,  63  Mo.  295.)  The  court 
Wd  jurisdiction  to  appoint  May  receiver,  and  authorize 
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him  to  take  such  steps  as  were  necessary  to  prevent  the 
property  from  going  to  waste,  as  well  as  to  authorize  him 
to  raise  the  funds  necessary  to  preserve  the  property  from 
going  to  waste  and  destruction.  {McLane  v.  PlacerviUe 
etc.  R.  R.  Co.,  66  Cal.  616,  622,  627,  630.)  An  admitted 
trespasser  will  be  allowed  for  expenditures  made  in  the 
preservation  of  the  property  trespassed  upon,  or  that  go 
to  its  amelioration.  {PvJtnam  v.  Ritchie,  6  Paige,  403- 
406 ;  Bright  v.  Boyd,  1  Story,  494 ;  Jackson  v.  Ludeling, 
99  U.  S.  513,  537.)  While  it  is  true  that  the  party  ag- 
grieved may  waive  tort,  and  sue  in  assumpsit  for  money 
had  and  received,  as  the  case  may  be,  such  waiver  is  never 
allowed  to  the  prejudice  or  detriment  of  the  party  af- 
fected thereby.  (Lewis  v.  Dvbose,  29  Ala.  219.)  It  is 
doubtful  whether  an  action  for  money  had  and  received 
would  lia  {Sergeant  v.  Slryker,  16  N.  J.  L.  464;  82 
Am.  Dec  404.)  Such  action  is  founded  upon  equitable 
principles,  and  may  be  defended  upon  equitable  princi- 
ples. {Curtis  V.  Ward,  20  Conn.  204;  3  Sutherland  on 
Damages,  482.)  As  May  could  not  be  held  responsible 
to  the  company,  neither  can  he  be  held  responsible  to 
the  plaintiff.  {Smith  v,  Cunningham,  67  Cal.  263.) 
Even  were  there  any  liability  on  the  part  of  May  to  the 
company,  such  liability  could  not  be  reached  through  proc- 
ess of  attachment  or  garnishment.  Only  l^al  debts  or  lia- 
bilities are  subject  to  garnishment  or  attachment  {Has- 
sie  V.  0.  I.  W.  U.  Congregation,  85  Cal.  378 ;  Webster  v. 
Steels,  75  HL  644 ;  Drake  on  Attachments,  sec  547 ;  Mc- 
Kelvey  v.  Crockett,  18  Nev.  242 ;  Lippitt  v.  Am.  Wood  Por 
per  Company,  16  R  I.  141,  146 ;  Eastman  v.  Thayer,  60 
N.  H.  675.)  A  liability  for  tortious  conversion  of  property 
is  not  a  debt  subject  to  attachment  or  garnishment.  {Lewis 
V.  Dviose,  29  Ala.  220 ;  Holcomh  v.  Winchester,  52  Conn. 
447 ;  62  Am.  Eep.  609 ;  Detroit  Post  and  Tribune  Comr 
pany  v.  RUey,  46  Mich.  459 ;  Paul  v.  Paul,  10  N.  H.  117 ; 
Despatch  Line  v.  Bellamy,  12  N,  H.  205,  238 ;  87  Am. 
Dec  203 ;  Getchell  v.  Chase,  37  N.  H.  109 ;  Drake  on  At- 
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tachmentSy  Bees.  544,  545^  547,  548;  Boyle  v.  Maroney, 
73  Iowa,  74;  Johnson  v.  Brant,  38  Kan.  768,  769.) 

8.  F.  Leib,  and  L.  D.  McKissich,  for  Respondent 

The  order  appointing  May  receiver  is  not  broad  enough 
to  include  property  not  mentioned  in  the  complaint 
Even  if  the  order  had  attempted  to  appoint  a  receiver 
for  property  not  in  the  mortgage  presented  for  foreclo- 
sure, it  would,  as  to  such  outside  property,  have  been  void 
for  want  of  jurisdiction.  (Corwithe  v.  Orifjlng,  21  Barb. 
9.)  In  going  upon  and  extracting  valuable  ores  from 
other  property  of  the  mining  association  than  that  which 
was  included  in  the  McCalmont  mortgage,  defendant 
rendered  himself  liable  to  the  owner  in  action  of  tres- 
pass, notwithstanding  the  fact  that  the  property  was 
mortgaged,  and  the  mortgagor  insolvent  (Beach  on 
Receivers,  sec.  294.)  It  is  clearly  implied  in  the  McCal- 
mont mortgage  and  in  the  deed  of  trust  that  the  mining 
association  should  hold  possession  and  receive  the  earn- 
ings until  the  proper  judicial  authority  should  interpose 
and  take  possession.  (Oilman  v.  Tel.  Co.,  91  U.  S.  603; 
American  Bridge  Company  v.  Heidelbach,  94  U.  S.  798, 
and  cases  cited;  Chinnery  v.  Black,  3  Doug.  391.) 

Beatty,  C.  J. — This  is  an  appeal  from  an  order  over^ 
ruling  defendant's  motion  for  a  new  trial.  The  cause 
was  originally  submitted  in  Department  One,  where  the 
order  appealed  from  was  reversed  upon  grounds  stated 
in  an  opinion  by  Commissioner  Foote.  (23  Pac  Rep. 
710.) 

After  a  rehearing  and  a  more  careful  consideration  of 
the  record,  we  find  it  necessary  to  modify  in  some  particu- 
lars the  statement  of  the  case  as  then  made. 

The  facts  are  as  follows:  On  the  first  day  of  August, 
1881,  in  the  superior  court  of  Santa  Clara  County,  the 
plaintiff  and  respondent  herein  recovered  a  judgment 
against  the  Santa  Clara  Mining  Association  of  Balti- 
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more^  a  foreign  corporation,  for  five  thousand  dollars, 
upon  which  execution  was  issued  and  returned  unsat- 
isfied. She  then — proceeding  under  sections  717,  718, 
719,  and  720  of  the  Code  of  Civil  Procedure — cited  this 
defendant  to  answer  as  to  his  indebtedness  to  the  corpo- 
ration, and  in  due  course  obtained  an  order  from  the 
superior  court,  authorizing  her  to  institute  and  prosecute 
an  action  to  recover  any  indebtedness  owing  by  said  de- 
fendant to  said  corporation.  In  pursuance  of  that  order, 
she  commenced  this  action  in  October,  1881. 

In  her  complaint  she  sets  c  t  the  proceedings  above 
mentioned,  and  alleges  that  between  July  19,  1880,  and 
May  31,  1881,  said  corporation  was  the  owner  of  a  tract 
of  land,  containing  160  acres,  in  Santa  Clara  County, 
together  with  the  minerals  and  ores  therein  contained. 
This  allegation  is  not  only  not  denied  by  the  answer, 
but  is  expressly  found  by  the  court  to  be  true,  and  is 
in  no  wise  assailed  by  the  appellant,  so  that  this  fact 
at  least  may  be  set  down  as  unquestionable:  that  be- 
tween the  dates  mentioned,  the  Santa  Clara  Mining 
Association  of  Baltimore  was  the  owner  of  the  tract  of 
land  specifically  described  in  the  complaint,  together 
with  the  ores  and  minerals  therein  contained.  Whether 
the  corporation  was  so  the  owner  of  said  tract  at  a  prior 
date — ^that  is,  at  the  date  of  the  mortgage  and  tnist 
deed  hereinafter  mentioned — is,  as  will  be  seen,  one  of 
the  principal  questions  in  the  case,  and  will  call  for 
some  discussion  in  its  proper  connect|ion.  Ketuming 
to  the  plaintiffs  complaint,  her  only  other  allegations 
which  it  is  necessary  to  note  here  are,  that  between  said 
dates— July  19,  1880,  and  May  31,  1881— the  defend- 
ant entered  into  and  upon  said  tract  of  land;  mined  and 
extracted  therefrom  ore  of  the  value  of  one  hundred 
thousand  dollars  and  upwards ;  reduced  the  same  to  quick- 
silver; sold  it,  and  received  therefor  over  one  hundred 
thousand  dollars,  no  part  of  which  had  been  paid  to  said 
corporation. 
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These  allegatioDB  are  denied  in  the  answer;  and  in 
addition  to  such  denials,  the  defendant  sets  out  with 
great  fullness  the  proceedings  in  a  foreclosure  suit  against 
said  corporation,  in  which  he  was  appointed  receiver  of 
the  property  mortgaged,  which  included,  as  he  alleges, 
the  land  and  mine  specifically  described  in  the  complaint 
in  this  action. 

The  facts  with  respect  to  the  mortgage^  action  to  f ore- 
close,  appointment  of  defendant  as  receiver,  and  his  pro- 
ceedings under  such  appointment  are  as  follows:  In  the 
year  1873,  said  Santa  Clara  Mining  Association  was  the 
owner  of  a  tract  of  land,  in  Santa  Clara  County,  contain- 
ing about  eleven  hundred  acres,  and  adojining  the  tract 
described  in  the  complaint  herein.  In  this  eleven-huu- 
dred-acre  tract  there  existed  a  vein  or  lode  of  cinnabar, 
upon  which  some  mining  had  been  done,  but  at  that  time 
the  lode  had  not  been  worked  or  explored  outside  of  the 
limits  of  that  particular  tract. 

Such  being  the  case,  on  the  14th  of  June,  1873,  said 
corporation,  to  secure  its  bonds  for  one  hundred  thousand 
dollars,  executed  a  mortgage  to  McCalmont,  and  on  the 
same  day,  to  secure  its  bonds  to  the  amount  of  four  hun- 
dred thousand  dollars,  executed  a  deed  of  trust  to  a  loan 
and  trust  company.  In  the  year  1880,  an  action  was 
commenced  by  the  assignee  of  the  McCalmont  mortgage, 
against  the  mortgagor  and  other  numerous  parties,  in- 
cluding the  trustees  under  said  trust  deed,  to  foreclose  the 
mortgage.  The  complaint  in  this  action  alleged  the  in- 
solvency of  the  corporation,  the  existence  of  mines  and 
mining  works  upon  the  mortgaged  premises,  the  danger 
of  loss  and  destruction  to  the  property — the  mine  espe- 
cially— ^if  the  pumps  were  stopped  and  mining  operations 
suspended  during  the  litigation,  and  prayed  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  property,  and  to 
protect  and  preserve  it. 

Accordingly,  an  order  was  made  ex  parte,  at  the  time  of 
the  commencement  of  the  suit,  appointing  this  defendant 
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such  receiver,  and  from  time  to  time  thereafter  other 
orders  were  made  by  the  superior  court,  authorizing  him 
to  borrow  large  sums  of  money  to  enable  him  to  work 
the  mine^  pay  taxes,  and  do  other  things  deemed  neces- 
sary for  the  preservation  of  the  property  which  was  the 
subject  of  the  litigation. 

In  pursuance  of  these  orders,  the  defendant  entered 
into  possession  of  the  mine  and  other  property,  borrowed 
money,  extracted  ore,  reduced  it  to  quicksilver,  which 
he  sold,  and  applied  the  proceeds,  with  the  general  result 
of  leaving  himself,  at  the  end  of  the  litigation,  indebted 
to  the  extent  of  about  sixty  thousand  dollars  for  borrowed 
money.  But  although  his  entire  operations  resulted  in 
the  loss  of  this  large  sum,  there  was  one  part  of  the  lode 
— ^known  as  station  8 — ^from  which  he  took  about  one 
hundred  and  thirty-eight  thousand  dollars,  at  a  cost  of 
about  one  hundred  thousand  dollars,  leaving  a  net  profit 
of  thirty-eight  thousand  two  hundred  dollars,  all  of  which 
was  prior  to  May  1,  1881,  and  two  years  before  entry  of 
the  decree  in  the  foreclosure  suit 

It  is  to  this  thirty-eight  thousand  two  hundred  dol- 
lars, or  a  share  of  it,  that  the  plaintiff  herein  makes 
claim,  upon  the  ground  that  station  8 — ^the  part  of  the 
lode  from  which  the  ore  producing  it  was  taken — is  en- 
tirely outside  of  the  mortgaged  premises,  and  conse- 
quently, that  the  appellant,  as  receiver  in  the  foreclosure 
suit,  had  no  right  to  enter  there;  that  he  was  in  fact  a 
trespasser,  and  became  liable  to  the  corporation  for  at 
least  the  net  value  of  the  ore.  Such  was  the  view  of 
the  superior  court,  and  such  the  theory  upon  which  the 
judgment  in  favor  of  the  respondent  was  based. 

Against  this  view  the  appellant  urges  a  number  of  ob- 
jections, which  we  shall  proceed  to  consider. 

1.  It  is  claimed  that  the  McCalmont  mortgage  em- 
braced station  8.  But  this  position  we  do  not  think  can 
be  sustained.  Station  8  is  a  part  of  the  lode,  the  sitiut 
of  which  is  within  the   160-acre  tract  specifically  de- 
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scribed  in  the  complaint  herein,  and  wholly  without  the 
1,100-acre  tract  to  which  said  mining  corporation  had 
title  at  the  date  of  the  McCalmont  mortgage,  and  at  that 
time  the  lode  had  not  been  followed  beyond  the  limits  of 
said  tract 

The  following  is  the  description  contained  in  tbe 
mortgage;  "All  that  certain  parcel  or  tract  of  land  being 
and  lying  in  the  county  of  Santa  Clara,  state  of  Califor- 
nia, designated  as  lot  number  thirty-nine  (39),  in  town- 
ship eight  (8)  south,  of  range  one  (1)  east,  and  lot 
number  forty  (40),  in  township  eight  (8)  south,  of  range 
one  (1)  west,  of  the  Mount  Diablo  meridian,  containing 
eleven  hundred  and  nine  acres  and  sixty-seven  hun- 
dredths of  an  acre,  being  the  same  parcel  or  tract  of 
land  more  particularly  described  and  delineated  by  plat, 
and  to  which  title  was  confirmed  in  and  by  that  certain 
patent  issued  by  the  United  States  of  America,  on  the 
twentieth  day  of  September,  A.  D.  eighteen  hundred  and 
seventy-one,  recorded  in  liber  B  patents,  page  31,  on 
the  twelfth  day  of  October,  1871,  and  being  the  same 
premises  described  in  the  above-recited  mortgage,  to  R. 
D.  Cullen,  together  with  all  and  singular  the  buildings 
and  improvements  thereupon  erected,  made,  or  being, 
and  the  rights,  roads,  ways,  waters,  mines  minerals, 
mining  rights,  machinery,  privileges,  appurtenances, 
and  advantages  to  the  same  belonging,  or  in  any  wise 
appertaining,  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  issues,  and  profits  thereof,  and 
all  tlie  estate  and  interest,  right,  title,  use,  trust,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of 
the  said  Santa  Clara  Mining  Association  of  Baltimore 
in,  unto,  and  out  of  the  said  described  property  and  prem- 
ises, or  any  part  thereof." 

It  is  evident  that  this  description  cannot  be  stretched 
to  cover  an  undeveloped  portion  of  the  lode  contained 
in  land  adjoining  the  tract  described.  It  is  neither  par- 
cel of  nor  appurtenant  to  such  tract,  nor  does  it  become 
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so  by  being  subsequently  connected,  by  workings  on  the 
lode,  with  that  portion  of  the  mine  included  in  the  de- 
scription. 

2.  It  is  contended  that  the  description  in  the  trust 
deed  to  the  loan  and  trust  company  is  sufficiently  com- 
prehensive to  include  station  8,  and  that  since  the 
parties  secured  by  the  trust  deed  were  parties  to  the 
foreclosure  suit,  claiming  affirmative  relief  and  concur- 
ring in  the  application  for  the  appointment  of  May  as 
receiver,  he  was  thereby  authorized  to  enter  and  mine  at 
station  8. 

It  is  one  objection  to  this  proposition,  that  it  appears 
that  the  defendant  extracted  all  the  ore  and  made  all  the 
profit  from  station  8  with  which  he  is  charged  in  this 
action  before  the  loan  and  trust  company  sought  the 
foreclosure  of  their  deed  or  asked  for  his  appointment. 
Rut  without  regard  to  this  objection,  the  force  of  which 
we  do  not  care  to  consider,  we  think  it  must  be  held 
that  the  description  in  the  trust  deed  embraces  no  more 
than  that  of  the  McCalmont  mortgage;  for  it  contains 
nothing  material  in  addition  to  the  description  above 
quoted,  except  these  words:  "and  all  the  lands,  tene- 
ments, mines,  minerals,  real  and  personal  property, 
rights,  privileges,  and  appurtenances  of  every  kind  what- 
soever, of  or  belonging  to  said  party  hereto  of  the  first 
part,  in  Santa  Clara  County  aforesaid."  This  part  of  the 
description  would  no  doubt  have  embraced  station  8  of 
the  land  in  which  it  is  found  had  belonged  to  the  cor- 
poration at  the  date  of  the  trust  deed.  But  it  did  not 
belong  to  the  corporation  at  that  time.  The  court  so  finds 
by  finding,  as  it  does,  that  no  part  of  the  tract  described 
in  the  complaint  herein  was  included  in  said  trust  deed, 
and  there  is  nothing  in  the  bill  of  exceptions  to  show 
that  this  finding  was  contrary  to  the  evidence. 

The  statement  in  respect  to  this  matter  is  as  follows: 
**TTiat  it  was  the  owner  of  the  lands,  premises,  and  prop 
erty  specifically  described  in  the  McCalmont  mortgago. 
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in  the  answer  of  the  defendant  herein  mentioned,  and  of 
the  lands,  premises,  and  property  specificallj  described 
in  the  deed  of  trust  to  the  Farmers'  Loan  and  Trust 
Company  of  New  York,  in  the  answer  of  the  defendant 
herein  mentioned,  at  the  time  of  the  execution  of  both 
of  said  instruments ;  that  the  particular  piece  of  land  in 
the  complaint  in  this  action  described  is  not  included  in 
the  specfic  metes  and  bounds  of  the  lands  described 
in  the  said  McCalmont  mortgage,  or  in  the  lands  specifi- 
cally described  in  the  said  deed  of  trust  of  the  Farmers' 
Loan  and  Trust  Company  mentioned  therein;  that  at 
the  time  of  the  execution  of  the  said  McCalmont  mor^ 
gage  and  said  deed  of  trust,  the  legal  title  thereto  was  in 
the  United  States,  and  has  hence  hitherto  been  and  still 
is  in  the  United  States,  otherwise  than  as  such  title  may 
be  affected  or  modified  by  the  facts  following,  that  is  to 
Bay:  At  the  time  of  the  execution  of  the  said  McCalmont 
mortgage  and  said  deed  of  trust,  and  prior  thereto, 
said  Santa  Clara  Mining  Association  made  claim  of 
title  thereto;  that  said  particularly  described  parcel  oi 
land  inunediately  joins  upon  the  lands  described  in  said 
McCalmont  mortgage  and  in  said  deed  of  trust,  and  there 
was  no  fence,  indosure,  or  line  separating  said  particu- 
larly described  parcel  of  land  from  the  lands  included 
in  the  said  McCalmont  mortgage  and  in  said  deed  of 
trust;  that  at  that  time  said  Santa  Clara  Mining  Asso- 
ciation had  not  extended  its  mining  operations  into  or 
upon  any  part  of  said  parcel  of  land  in  said  complaint 
particularly  described;  that  at  that  time  the  claim  of 
title  of  said  Santa  Clara  Mining  Association  to  said  par- 
cel of  land  in  said  complaint  particularly  described  was 
in  fact  recognized  by  the  immediate  neighbors  in  that 
vicinity,  but  the  same  was  not  then  inclosed  by  any  fence 
or  indosure  separating  the  same  from  the  lands  sur- 
rounding it;  that  subsequently  to  the  execution  of  said 
intsruments,  the  same  was  inclosed  by  inclosures,  which, 
with    the    inclosures    inclosing    the    land    specifically 
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described  in  the  said  McCalmont  mortgage  and  in  said 
deed  of  trust,  would  make  a  complete  inclosure,  save 
and  except  that  on  the  southerly  part  of  said  parcel  of 
land  in  said  complaint  particularly  described,  there  was 
no  fence ;  on  the  side  of  said  land  not  so  fenced  the  same 
consisted  of  a  canon,  which  canon  of  itself  constituted  a 
natural  barrier,  preventing  cattle  from  getting  into  or 
going  out  of  said  parcel  of  land  in  said  complaint  par- 
ticularly described,  and  which  canon  constituted  the  only 
inclosure  upon  that  side  of  said  parcel  of  land  in  said 
complaint  particularly  described." 

This  statement  fully  sustains  the  finding  that  at  the 
date  of  the  trust  deed  the  smaller  tract,  containing  station 
S,  did  not  belong  to  the  corporation,  and  also  supports 
the  finding — if  it  needed  support — that  during  the  time 
defendant  was  mining  at  said  station  said  smaller  tract 
did  belong  to  the  corporation,  at  least  as  against  all  per- 
sons not  connecting  themselves  with  the  source  of  title  by 
compliance  with  the  mining  laws  of  the  United  States. 

3.  The  third  point  of  the  appellant  is  disposed  of  in 
saying,  as  we  have  already  said,  that  neither  the  mortgage 
nor  the  trust  deed  embraces  station  8. 

4.  It  is  contended  that  even  if  station  8  was  not  cov- 
ered by  the  mortgage  or  trust  deed,  it  was  comprehended 
in  the  terms  of  the  order  appointing  the  receiver,  and 
being  at  that  time  connected  with  the  mines  in  the  larger 
tract,  and  worked  as  a  part  of  the  same  general  system, 
under  a  single  management;  and  as  tlie  proceeds  of 
that  as  well  as  of  other  parts  of  the  lode  were  devoted 
to  the  care  and  preservation  of  the  whole,  it  necessarily 
participated  in  the  advantage  derived  from  the  appoint- 
ment of  the  receiver, — an  advantage  which  inured  to 
the  mortgagor,  in  enhancing  the  value  of  the  security 
and  diminishing  its  personal  liability.  Wherefore  it  is 
contended  May  could  not  have  become  liable  to  tlie  cor- 
poration as  a  trespasser^  and  if  not,  that  he  was  never 
liable  to  the  plaintiff. 
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This  position  also  appears  to  be  untenable. 

As  to  the  terms  of  the  order,  if  they  embraced  prop- 
erty not  included  in  either  of  the  securities,  the  order 
was  to  that  extent  in  excess  of  the  jurisdiction  of  the 
court  and  void.  But  construed  with  reference  to  the 
pleadings  upon  which  they  were  based,  the  several  orders 
appointing  the  receiver  and  defining  his  powers  and 
duties  did  not  apply  to  any  property  except  that  against 
which  the  foreclosure  was  sought  We  do  not  think  the 
receiver  had  ever  color  of  authority  to  extract  ores 
within  the  tract  described  in  the  complaint  herein,  and 
thus  destroy  the  very  substance  of  an  estate  in  which 
the  mortgagees  and  beneficiaries  of  the  trust  had  no  di- 
rect interest,  but  which  was,  on  the  contrary,  subject  to 
the  claims  of  the  general  creditors  of  the  corporation. 
Nor  do  we  think  that  the  circumstance  that  station  8 
was  connected  with  other  portions  of  the  mine,  with 
which  it  was  worked  as  part  of  the  same  system,  and 
under  a  single  management,  makes  any  difference.  It 
was  none  the  less  a  distinct  piece  of  property,  to  which 
the  mortgagees,  and  the  receiver  as  their  agent,  had  no 
right.  While  they  remained  in  the  hands  of  the  mort- 
gagor it  was  perfectly  natural  that  both  properties  should 
be  worked  together,  if  that  was  the  more  economical 
plan, — ^just  as  a  farmer  might  work  a  mortgaged  and 
an  unmortgaged  tract  together,  or  to  give  a  more  forcible 
illustration,  just  as  owners  of  separate  locations  on  the 
same  vein  often  use  the  same  shaft  and  hoisting  appa- 
ratus for  raising  ores,  or  as  many  locators  sometimes 
combine  for  the  purpose  of  pumping  water  from  the 
lower  levels.  In  all  such  cases  there  is  a  common  sys- 
tem of  working,  but  the  properties  are  distinct  A  re- 
ceiver of  a  mortgaged  field  would  have  no  right  to  cut 
timber  from  other  land  of  the  mortgagor  to  build  fences 
or  houses  on  the  tract  covered  by  the  mortgage,  although 
it  might  be  for  the  benefit  of  ^^e  mortgagor  by  preserv- 


Digitized  by 


Google 


190  Staples  v.  Mat.  [87  CaL 

ing  or  enhancing  the  value  of  the  security,  and  lessening 
his  personal  liability. 

Andy  moreover,  there  is  nothing  to  show  in  this  case 
that  the  value  of  the  security  was  in  any  degree  en- 
hanced by  the  extraction  and  reduction  of  the  ores.  Ho 
doubt  it  was  necessary  to  pump  the  water  out  of  the 
mine,  and  very  probably  it  appeared  at  the  time  to  be  a 
wise  measure  to  carry  on  mining  at  the  same  time  with 
the  pumping;  but  if  this  was  so,  we  know  of  no  principle 
upon  which  station  8  could  be  charged  with  the  expense 
of  keeping  other  parts  of  the  mine  free  of  water.  And 
if  it  be  said  that  the  work  at  station  8  were  also  pre- 
served by  and  participated  in  the  benefits  of  the  pump- 
ing, it  may  be  replied  that  there  is  nothing  to  show  that 
its  equitable  share  of  the  expense  of  pumping  was  not 
included  in  the  one  hundred  thousand  dollars  deducted 
from  the  gross  value  of  the  ores  extracted  from  station  8. 

As  to  the  claim  that  the  corporation  stood  by  and  saw 
what  May  was  doing,  and,  by  not  objecting,  tacitly 
approved  his  proceedings,  it  does  not  appear  to  be 
borne  out  by  the  record.  The  orders  appointing  the  re- 
ceiver were  made  ex  parte.  It  is  not  shown  that  their 
terms,  or  the  proceedings  of  the  receiver  under  them, 
ever  came  to  the  knowledge  of  the  corporation.  It  does 
appear  that  the  corporation  was  insolvent,  and  it  seems 
to  have  left  its  creditors  to  get  what  they  could  out  of 
its  property,  without  making  any  sign  of  approval  or 
objection  to  their  proceedings.  The  only  presumption 
we  are  entitled  to  indulge,  under  such  circumstances,  is, 
that  it  desired  its  property  to  go  to  its  creditors  accord- 
ing to  their  respective  legal  rights,  viz.,  the  mortgaged 
property  to  its  mortgagees,  and  the  rest  to  its  creditors 
at  large.  No  advantage  could  possibly  accrue  to  it  from 
any  other  disposition ;  for  just  so  far  as  its  ultimate  per- 
sonal liability  to  its  mortgagees  might  be  diminished  by 
taking  from  its  unpledged  assets  to  enhance  the  security 
of  the  mortgagees,  just  so  far  was  its  ultimate  liability 
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to  the  general  creditors  increased*  Assximing,  therefore, 
as  we  ou^it  to  assume,  that  the  actual  desire  of  the  cor- 
poration was,  that  its  unpledged  assets  should  be  devoted 
to  the  payment  of  its  general  creditors,  and  that  it  never, 
either  expressly  or  tacitly,  approved  the  proceedings  of 
the  receiver  in  removing  the  ores  from  station  8,  we  must 
hold  that  he  became  liable  to  the  corporation  for  the  net 
proceeds  of  such  ores. 

It  is  strenuously  contended  that  this  conclusion  does 
a  great  injustice  to  the  receiver,  and  that  an  opposite 
conclusion  would  do  no  injustice  to  the  general  credi- 
tors, because  it  is  said  the  ores  in  place  were  not  liable  to 
attachment,  and  were  only  made  available  by  means  of 
a  fund  raised  upon  the  credit  of  the  secured  creditors. 
We  cannot,  however,  see  the  injustice  of  requiring  the 
receiver  to  put  back  into  the  fund,  where  it  belongs,  a 
sum  of  money  to  which  he  never  had  a  right;  and  as  to 
the  other  proposition,  we  do  not  know  why  the  160 
acres  of  land,  with  all  its  ores  in  place,  were  not  liable 
to  attachment,  nor  is  there  anything  to  show  that  the 
ores  in  place  at  station  8  were  worth  less  than  their  net 
proceeds. 

5.  It  is  contended  that  the  liability  of  May,  which 
sounded  wholly  in  tort,  was  not  the  subject  of  garnish- 
ment or  attachment. 

The  question  here,  however,  is,  not  what  classes  of 
debts  are  the  subject  of  garnishment  or  attachment,  but 
what  liabilities  of  third  parties  to  an  execution  debtor 
can  be  reached  by  proceedings  supplemental  to  the  exe- 
cution. We  know  of  no  reason  to  hold  to  any  narrower 
construction  of  our  statutory  provisions  on  this  subject 
than  obtains  in  New  York,  where  it  is  said  that  these 
proceedings  can  reach  everything  which  could  formerly 
have  been  made  to  contribute  to  the  payment  of  judg- 
ments by  the  aid  of  creditors'  bills,  and  where  it  was 
held  that  creditors'  bills  would  reach  choses  in  action 
arising  from  torts  committed  on   the  property  of  the 
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judgment  debtor,  to  which  his  creditor  would  have  a  right 
to  resort.  (Freeman  on  Executions,  sec.  420 ;  Hudson  v. 
Pleis,  11  Paige,  180.) 

The  sixth  objection  of  the  appellant  has  been  suffi- 
ciently stated  and  considered  in  connection  with  the 
fourth. 

We  find  no  error  in  the  order  of  the  superior  courts 
and  it  is  therefore  affirmed 

Fox,  J.,  Shaepstein,  J.,  and  McFaeland,  J.,  con- 
curred. 


[No.  13731.    Department  One. — ^December  19,  1890.] 

T.  D.  KELLOGG,  Appellant,  v.  W.  G.  COCHRAN 
ET  AX.,  Respondents. 

Insane  Persons  —  Restoration  to  Capacttt  —  Constbuchon  of 
Code. — The  provisions  of  section  1766  of  the  Code  of  Civil 
Procedure  authorizing  the  court  to  restore  a  person  adjudged 
insane  or  Incompetent  is  only  applicable  to  those  for  whom 
guardians  have  been  appointed  under  section  1764  of  the 
same  code,  and  does  not  apply  to  persons  committed  to  in- 
sane asylums  under  the  regulations  of  the  Political  Code. 

Id. — DiSCHABOE    FROM    INSANE    ASYLUM — JURISDICTION    OF    COURT — 

Habeas  Corpus. — ^No  court  In  this  state  is  authorized  to  dis- 
charge a  person  who  has  been  committed  to  an  insane  asylum, 
or  to  restore  him  to  capacity,  under  any  circumstances,  ex- 
cept upon  writ  of  "habeas  corpus. 

Id. — Power  of  Officers  of  Asylum. — The  power  to  discharge  an 
inmate  of  an  Insane  asylum  otherwise  than  upon  habeas  cor- 
pus Is  vested  exclusively  in  the  officers  of  the  asylum,  and 
includes  the  power  to  determine  whether  the  patient  has  re- 
covered, and  the  authority  to  discharge  persons  who  have 
sufficiently  recovered,  and  also  persons  who  have  been  im- 
properly committed. 

Id. — ^Effect  of  Discharge  from  Asylum  —  Restoration  to  Ca- 
pacity— bright  to  Site. — ^The  effect  of  a  discharge  by  the  offi- 
cers of  an  asylum  of  an  Insane  Inmate,  if  no  guardian  has 
been  appointed  under  the  act  of  March  9,  1885,  is,  to  restore 
the  person  discharged  to  legal  capacity  to  sue. 

Id. — Malicious  PROSECunnN — Commitment  of  Sane  Person  to 
Asylum. — An  action  for  damages  will  lie  for  a  malicious 
prosecution  on  a  charge  of  insanity,  resulting  in  an  order  of 
commitment  to  an  insane  asylum  of  a  person  who  was  not 
insane. 

Id. — Order  of  Commitment — Evidence — Probable  Cause. — In  such 
action,  the  order  of  commitment  Is  not  conclusive  evidence 
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against  the  plaintiff  of  his  Insanity  at  any  time,  or  of  prob- 
able cause  for  the  prosecution. 
Reheabino— Pbacticb. — ^A  rehearing  in  the  supreme  court  will 
not  be  granted  in  order  to  consider  points  not  made  In  the 
argument  upon  which  the  case  was  originally  submitted. 

Appsai«  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County. 

The  facta  are  stated  in  the  opinion. 

Chapman  Bros.,  and  /.  M.  Damron,  for  Appellant. 

All  persons  who  have  reached  years  of  discretion  are 
regarded  prima  facie,  by  a  rebuttable  presumption  of 
law,  to  be  sane.  (Wharton  on  Evidence,  2d  ed.,  sec 
1252,  and  authorities  there  cited.)  Incapacity  as  a 
ground  of  demurrer  must  appear  on  the  face  of  the 
complaint.  (Code  Civ.  Proc.,  sec  430.)  Insane  persons 
received  into  the  asylum  must,  upon  recovery,  be  dis- 
charged therefrom.  (PoL  Code,  sec.  2197.)  The  com- 
plaint alleging  that  the  plaintiff  was  '^discharged/'  he 
must  be  presumed  to  have  been  so  discharged  in  the 
proper  way.  (Code  Civ.  Proc,  sec  1963,  subd.  15.) 
Under  our  codes,  there  are  two  proceedings  provided  for 
with  reference  to  the  insane.  (Code  Civ.  Proc,  sees. 
1763-1766;  PoL  Code,  sees  2136-2222.) 

WeUs,  Outhrie  &  Lee,  and  Ootischalk  &  Luckel,  for  Be- 
spondents. 

The  averments  in  the  complaint  have  destroyed  the 
presumption  of  law  as  to  sanity;  for  all  contracts  of  a 
lunatic  or  person  of  unsound  mind,  made  after  an  in- 
quisition and  confirmation  thereof,  are  absolutely  void, 
until  by  permisison  of  the  court  he  is  allowed  to  assume 
control  of  his  property.  {UAmoreux  v.  Crosby^  2  Paige, 
422 ;  22  Am.  Dec  655 ;  Wadeworth  v.  Sharpstein,  8  N.  Y. 
\ ;  69  Am.  Dec  499 ;  Hughes  v.  Jones,  L.  R  5  App.  C. 
.)  In  such  cases,  the  lunacy  record,  as  long  as  it 
rra:i4in8  in  force,  is  conclusive  evidence  of  incapacity; 
LXXXVII.  Cal.— 13 
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and  from  the  time  of  the  adjudication  of  insanity  until 
the  restoration  to  reason  has  been  judicially  determined, 
the  person  declared  to  be  of  unsound  mind  is  the  ward 
of  the  court,  and  is  legally  an  incompetent  person.  {Red- 
den V.  Baker,  86  Ind.  195  ;  UAmoreux  v.  Crosby,  2  Paige, 
422 ;  22  Am.  Dec.  655 ;  Wadsworth  v.  Sharpstein,  8  N.  Y . 
888 ;  59  Am.  Dec  499 ;  Wadsworth  v.  Sherman,  14  Barb. 
169 ;  Leonard  v.  Leonard,  14  Pick.  280 ;  Imhojf  v.  Witmer, 
81  Pa.  St.  245 ;  In  re  Patterson,  4  How.  Pr.  33 ;  McCor- 
mick  V.  Littler,  85  111.  65 ;  28  Am.  Rep.  610.)  Plaintiff's 
discharge  from  the  asylum  is  not  a  restoration  to  capa- 
city in  law.  Section  1766  of  the  Code  of  Civil  Procedure 
points  out  the  procedure  for  restoration  to  capacity,  which 
is  by  judicial  process,  and  is  exclusive. 

Vanclief,  0. — ^The  purpose  of  this  action  is  to  recover 
from  the  defendants  damages  for  malicious  prosecution 
of  the  plaintiff  as  an  insane  person,  and  causing  him  to 
be  unlawfully  arrested  and  committed  to  the  insane 
asylum  at  Stockton.  A  demurrer  to  the  complaint  was 
sustained  by  the  court.  The  plaintiff  declined  to  amend 
his  complaint,  and  final  judgment  was  thereupon  rendered 
against  him,  dismissing  his  complaint,  and  for  costs,  from 
which  he  appeals  on  the  judgment  roll. 

The  grounds  of  demurrer  are,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and  "that  it  appears,  upon  the  face  of  the  complaint,  that 
the  plaintiff  has  not  the  legal  capacity  to  sue  herein." 

The  substance  of  those  parts  of  the  complaint  rele- 
vant to  these  grounds  of  demurrer  is  as  follows:  That  on 
January  28,  1880,  the  dcfondants  willfully,  maliciouslv, 
unlawfully,  and  without  probable  cause,  "caused  and  pro- 
cured the  plaintiff  to  be  arrested  and  committed  to  the 
state  insane  asylum  at  Stockton,  state  of  California,  on 
the  charge  of  insanity;  that  under  and  by  virtue  of 
said  commitment  plaintiff  was  unlawfully  and  against 
his  will  detained   and   imprisoned   in  said   state   insane 
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asylum  at  Stoekton,  on  said  charge  of  insanity,  for  and 
during  the  period  from  said  twenty-eighth  day  of  Jan- 
uaiy,  1889,  up  to  and  including  the  twentieth  day  of 
February,  1889,  whereupon  said  plaintiff  was  then  and 
there  given  leave  of  absence^  and  afterwards,  to  wit^ 
April  13,  1889,  was  discharged;  that  plaintiff  was  not 
on  said  28th  of  January,  1889,  or  ever,  at  any  other  time 
before  or  since  said  day,  dangerously  insane,  or  insane 
at  ally  nor  was  he  at  any  of  said  times  so  far  disordered 
in  his  mind  as  to  injure  health,  person,  or  property,  all 
(f  which  was  known  by  said  defendants  before  and  at 
the  time  of  said  arrest  and  commitment'^ 

The  learned  counsel  for  respondents  contend  that  the 
demurrer  was  properly  sustained  on  the  ground  that  the 
plaintiff  had  not  legal  capacity  to  sue,  for  the  reasons: 
1.  Tliat  it  appears,  on  the  face  of  the  complaint,  that 
the  plaintiff  had  been  adjudged  to  be  insane  on  Janu- 
ary 28,  1889,  by  the  judcre  of  a  court  of  record  puiv 
wiant  to  section  2217  of  I  lie  Political  Code,  relating  to 
commitments  to  the  state  insane  asylums;  and  2.  That 
anch  adjudication  is  conclusive  upon  the  plaintiff,  not  only 
that  he  was  insane  at  the  time  he  was  so  adjudged,  but 
that  he  continued  to  be  insane  at  the  time  this  action 
was  commenced,  unless  before  that  time  he  had  been  found 
to  be  of  sound  mind^  and  capable  of  taking  care  of  him- 
self and  property,  as  authorized  by  section  1766  of  the 
Code  of  Civil  Procedure. 

It  is  true  that  where  guardians  have  been  appointed 
for  persons  who,  by  reason  of  their  insanity,  imbecility, 
or  habitual  drunkenness,  are  mentally  incompetent  to 
manage  their  property,  under  statutes  in  other  states 
similar  to  article  2,  title  11,  part  8,  of  our  Code  of 
Civil  Procedure,  sections  1763-1766,  it  has  been  held 
that  an  adjudication  of  such  incompetency  is  conclusive 
against  all  persons  dealing  with  the  ward,  until  he  is 
restored  to  capacity  to  manage  his  own  affairs  by  an 
order  of  court  similar  to  that  authorized  bv  section  1766 
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of  the  Code  of  Civil  Procedure.  The  cases  of  Wadsworth 
V.  8ha/rpstem,  8  N.  Y.  388,  59  Am.  Dec  499,  and  Imhoff 
V.  Witmefa  Admr,  31  Pa.  St.  243,  are  fair  samples  of  the 
strongest  cases  to  this  effect  In  the  latter  case  the  court 
said:  ^^The  object  of  the  statute  was  protection  and 
guardianship  over  persons  and  estates  of  parties  wantr 
ing  capacity  to  take  proper  care  of  either,  and  to  preserve 
the  property  of  such  from  being  squandered  or  improv- 
idently  used  to  their  own  injury  and  that  of  their 
families,  if  they  have  any.  It  is  not  necessary  to  adduce 
reasons  to  prove  the  self-evident  propositions  that  to  ad- 
mit the  capacity  of  control  to  exist  in  the  lunatic  or 
habitual  drunkard  over  his  estate^  after  inquisition 
settling  his  condition  in  this  respect,  or  submit  it  to  be 
controverted  by  evidence  of  lucid  intervals  or  sobriety 
at  the  moment  of  contracting,  would  leave  the  estates 
of  these  unfortunate  classes  about  as  much  exposed  as 
before  proceedings  had  in  r^ard  to  them.  The  inquisi- 
tion and  decree  standing  of  record  was  intended  for  no- 
tice to  all  the  world  of  the  incapacity  of  the  particular 
party  to  contract.  It  is  the  judgment  of  the  law  to  this 
effect,  and,  as  a  consequence,  his  acts  in  regard  to  his 
property  are  absolutely  void  while  the  condition  exists." 

In  the  case  cited  from  8  New  York,  the  court  said: 
'*The  right  of  the  committee  to  the  custody  and  control 
of  the  property  is  not  superseded  during  the  drunkard's 
sober  intervals;  and  therefore  during  such  intervals  the 
drunkard  has  no  more  authority  to  deal  with  or  dispose 
of  the  property  than  while  he  is  in  a  state  of  intoxica- 
tion. If  it  were  otherwise,  the  proceedings  would  furnish 
a  very  ineffectual  security  against  waste  and  improvi- 
dence. Every  transaction  would  be  open  to  litigation 
upon  the  question  whether  it  took  place  while  the  drunk- 
ard was  in  a  state  of  sobriety  or  intoxication;  and  the 
committee  could  not  execute  his  trust  with  safety  to  him- 
self or  benefit  to  the  drunkard  or  his  family." 

Those  quotations  are  made  merely  to  show  that  the 
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reasons  assigned  in  those  eases  for  holding  an  adjudica- 
tion of  incompetency  conclusive  until  set  aside  cannot 
be  applied  to  the  order  of  a  judge  in  this  state  commitr 
ting  a  person  to  the  state  insane  asylum  under  the  pro- 
visions of  the  Political  Code,  although  they  may  be 
applicable  to  adjudications  of  our  courts  in  proceedings 
had  under  section  1766  of  the  Code  of  Civil  Procedure. 
But  whether  the  reasons  assigned  in  those  cases  are  to 
be  considered  sufficient  for  holding  an  adjudication  of 
incompetency  under  section  1766  of  the  Code  of  Civil 
Procedure  conclusive  against  the  person  adjudged  in- 
oompetenty  until  set  aside  as  therein  provided,  need  not 
be  decided  in  this  case,  since  it  seems  clear  that  the  pro- 
ceeding against  insane  and  other  mentally  incompetent 
persons,  authorized  by  the  Code  of  Civil  Procedure,  is 
entirely  distinct  from  the  proceedings  authorized  by  the 
Political  Code  for  the  commitment  of  insane  persons  to 
the  state  insane  asylum. 

The  provision  in  section  1766  of  the  Code  of  Civil 
Procedure  authorizing  the  court  to  restore  the  person 
adjudged  insane  or  incompetent  to  capacity  is  only  ap- 
plicable to  persons  adjudged  insane  or  incompetent,  and 
for  whom  guardians  have  been  appointed  under  section 
1764  of  the  same  code.  The  application  of  it  to  persons 
committed  to  the  asylums  would  be  utterly  inconsistent 
with  the  government  of  those  institutions  according  to 
the  requirements  and  regulations  of  the  Political  Code. 
After  a  person  has  been  committed  to  either  of  the  in- 
sane asylums  on  a  charge  of  insanity,  and  received  into 
the  asylum,  no  court  in  this  state  is  authorized  to  dis- 
chai^  him  therefrom,  or  to  restore  him  to  the  capacity 
of  a  sane  person,  under  any  circumstances,  except  upon 
writ  of  Jiabeas  corpus.  The  power  to  discharge  him  other- 
wise than  upon  habeas  corpus  is  vested  exclusively  in  the 
officers  of  the  asylum. 

Section  2197  of  the  Political  Code  provides:  "Insane 
persons  received  in  the  asylums  must,  upon   recovery. 
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be  discharged  therefrom/'  This  implies  the  power  to 
determine  whether  or  not  the  patient  has  recovered. 

By  an  act  of  March  9,  1885,  the  resident  physician  is 
authorized,  and  it  is  made  his  duty,  to  discharge  persons 
who  have  heen  improperly  committecL  (PoL  Code,  p. 
360.) 

By  another  act  of  March  9,  1885  (Pol.  Code,  p.  342), 
it  is  provided  that  the  kindred  or  friends  of  an  in- 
mate of  the  asylum  may  apply  to  the  judge  who  com- 
mitted him  for  an  order  to  be  directed  to  the  trustees  of 
the  asylum  for  his  removal  to  their  custody;  and  upon 
their  proving  that  they  are  capable  and  suitable  to  take 
care  of  him,  and  to  give  protection  against  his  insane 
acts,  the  judge  may  issue  the  order.  But  the  act  further 
provides  that  "the  trustees  shall  reject  all  other  orders 
or  applications  for  the  release  or  removal  of  any  insane 
person,  except  the  order  of  a  court  or  judge  on  proceed- 
ings in  habeas  corpus/*  (See  also  a  like  provision  in 
section  19  of  "An  act  to  provide  for  the  future  manage- 
ment of  the  Napa  state  asylum,"  approved  March  6, 
1876.     Stats.  1875-76,  p.  133.) 

It  would  seem,  therefore,  not  only  that  the  power  to 
discharge  an  inmate  of  the  asylum  is  vested  solely  in 
the  officers  of  the  asylum,  but  that  such  power  is  to  be 
exercised  upon  one  of  only  two  grounds:  1.  That  the 
insane  inmate  has  recovered ;  and  2.  That  he  had  been 
improperly  committed.  T  think  the  effect  of  a  discharge 
on  either  ground,  if  no  guardian  had  been  appointed, 
under  the  act  of  March  0,  1885  TPol.  Code,  p.  842), 
would  be  to  restore  the  person  discharged  to  legal  capa- 
city to  sue.  A  discharge  on  the  first  ground  is  an  ad- 
judication, by  competent  authoritv,  that  the  person  had 
recovered  from  luflanitv;  and  a  diacharflre  on  the  second 
ground,  by  like  authoritv,  overrules  or  nullifies  the  order 
of  commitment,  and  leaves  the  person  committed  in 
the  same  status,  as  to  capacity  to  sue,  that  he  was  in 
before  he  was  committed.     (Civ.  Code,  sec.  40.)     B&- 
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sides,  I  think  the  order  of  commitment  is  not  conclusive 
evidence  against  the  plaintiff  in  this  action  of  his  in- 
sanity at  any  time,  or  of  probable  cause  for  the  prose- 
cution of  which  he  complains.  For  if  it  is  so,  it  is 
difficult  to  conceive  how  he  is  to  prove  a  cause  of  action 
which  depends  upon  the  truth  of  his  averments,  that  he 
was  not  insane  to  the  degree  required  by  section  2217  of 
the  Poltical  Code,  or  at  all,  at  the  time  the  order  was 
made,  and  that  the  prosecution  was  without  probable 
cause.  If  he  is  estopped  by  the  order  of  commitment 
from  proving  these  averments,  it  would  seem  to  follow 
that  no  action  for  a  malicious  prosecution  on  a  charge 
of  insanity  resulting  in  an  order  of  commitment  can 
be  maintained;  yet  the  authorities  sanction  such  ac- 
tions. (Cooley  on  Torts,  176  et  seq.)  That  the  order  of 
commitment  would  not  thus  estop  or  conclude  the 
plaintiff  in  a  preceding  by  a  writ  of  habeas  corpus  is  ob- 
vious; and  we  have  seen  that  it  is  not  final  or  conclu- 
sive as  to  the  resident  physician  of  the  asylum,  whose 
duty  it  is  to  disregard  it  if  in  his  opinion  it  was  not 
properly  made.  Indeed,  the  final  determination  as  to 
whether  the  person  committed  is  insane  or  not  is  to  be 
made  and  announced  by  the  resident  physician  of  the 
asylum.  The  proceeding  before  the  judge  is  only  pre- 
liminary, and  is  analogous  to  the  preliminary  examina- 
tion of  a  criminal  charge  by  a  magistrate. 

As  the  only  ground  of  demurrer  argued  here  is, 
that  the  plaintiff  has  not  the  legal  capacity  to  sue,  and 
no  particular  in  which  the  complaint  fails  to  state  a  cause 
of  action  has  been  suggested  by  counsel,  or  discovered,  I 
think  the  judgment  should  be  reversed,  and  the  court  be- 
low directed  to  overrule  the  demurrer. 

The  Court. — For  the  reasons  eiven  in  the  foregoing 
'^ninion,  the  judiorment  is  reversed,  and  the  court  below 
•lirected  to  overrule  the  demurrer. 
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A  petition  for  a  rehearing  having  been  filed,  the  fol- 
lowing opinion  was  rendered  thereon  on  the  17th  of  Jan- 
uary, 1891: — 

The  Court. — ^In  submitting  this  case  for  decision,  re- 
spondents argued  but  a  single  point  raised  by  their  de- 
murrer to  the  appellant's  complaint. 

We  considered  that  objection,  and  decided  it  correctly. 

In  their  petition  for  a  rehearing,  other  objections  to 
the  complaint  are  called  to  our  attention.  But  we  have 
decided — and  with  manifest  propriety — that  we  will  not 
grant  a  rehearing  in  order  to  consider  points  not  made 
in  the  argument  upon  which  the  case  was  originally  sub- 
mitted. 

A  respondent  whose  demurrer  has  been  sustained  by 
the  superior  court  ought  to  fairly  present  in  this  court 
every  objection  upon  which  he  relies. 

We  cannot  be  expected  to  scrutinize  the  record  for  the 
purpose  of  discovering  points  which  counsel  have  not 
taken  the  trouble  to  specify. 

Rehearing  denied. 


[No.  13902.    Department  One. — December  19,  1890.] 

In  the  Mattek  of  the  Estate  of  FRAJ^'CIS  R.  BABY, 
Deceased. 

Appeal — Dismissal — ^Decbeb  of  Distribution  —  Satisfaction  of 
Judgment. — ^When  a  Judgment  has  been  satisfied  It  has  passed 
beyond  review;  and  an  appeal  from  a  decree  of  distribution 
will  be  dismissed,  where  It  appears  that  the  appellants  had 
received  payment  in  full  of  the  distributive  shares  allotted 
to  them  by  the  decree. 

Judgment — Payment — ^Final  Dischaboe. — Payment  of  a  judgment 
produces  a  permanent  and  irrevocable  discharge;  after  which 
the  Judgment  cannot  be  restored  by  any  subsequent  agree- 
ment, nor  kept  on  foot  to  cover  new  and  distinct  engagements. 

Motion  to  dismiss  an  appeal  from  a  decree  of  distri- 
bution of  the  Superior  Court  of  the  city  and  county  of 
San  Francisco. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Oalpin  &  Zeigler,  for  Appellantai 

The  decree  is  in  the  appellants'  favor  for  a  certain 
amount)  for  which  they  have  receipted.  After  this  re- 
ceipt thej  appeal  for  a  modification  of  the  decree,  which, 
as  to  a  lapsed  legacy,  was  dearly  erroneous.  A  receipt 
under  such  circumstances  is  not  a  waiver  of  their  right 
of  appeal  {Clowe8  v.  Dickenson,  8  Cow.  330;  Highie  v. 
Westlake,  14  K  R.  288 ;  Benkard  v.  BabcocJc,  2  Rob.  (N. 
Y.)  175-178;  Headers  v.  OroA/,  60  Miss.  400;  45  Am. 
Rep.  414;  CUift  v.  Wade,  51  Tex.  14;  Ervdn  v.  Lowry,  7 
How.  172,  183,  184;  Wheeler  v.  Catlin,  44  Wis.  464;  Cat- 
lin  V.  Wheeler,  49  Wis.  622-624.)  While  the  fact  that 
the  order  of  discharge  has  been  made  may  affect  the  right 
to  proceed  against  the  administrator,  it  cannot,  in  case  of 
a  modification  of  the  decree,  bar  the  bringing  of  an  action 
in  asstumpsU  against  the  co-legatee,  who  has  received  more 
than  her  share  of  the  property.  (Sholey  v.  Halsey,  72 
N.  Y.  578 ;  Crane  v.  Runey,  26  Fed.  Rep.  15.) 

Page  A  Eells,  and  Pillsbury  &  Blanding,  for  Respond- 
ents. 

The  judgment  became  a  dead  record  when  it  was  satis- 
fied, which  satisfaction  was  made  before  the  appeal  was 
taken.  {Moore  v.  Floyd,  4  Or.  260 ;  Cassell  v.  Fagin,  11 
Mo.  208;  47  Am.  Dec.  161.)  The  judgment,  being  satis- 
fied, has  passed  beyond  review.  (People  v.  Bums,  78  CaL 
645-647;  MoHon  v.  Superior  Cowrt,  65  Cal.  496-498.) 
The  right  to  proceed  on  a  judgment  or  decree,  and  enjoy 
its  fruits  and  the  right  of  appeal,  are  not  concurrent,  but 
inconsistent,  and  consequently  a  party  accepting  the  ben- 
efit of  a  judgment  or  decree  is  estoj^pnd  to  appeal  from  it. 
(Morgan  v.  Ladd,  7  111.  414—416;  Murphy  v.  Murphy, 
45  Ala.  123-125;  Fly  v.  Bailey,  86  Tex.  119;  Alexan- 
der V.  Alexander,  104  N.  Y.  64*^;  Knapp  v.  Brovm,  45 
N,  Y.  207;  Hall  v.  Lacy,  37  Pa.  St.  366;  Smith  v.  Jack, 
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2  Watts  &  S.  101 ;  Holt  v.  Reid,  46  111.  181-183 ;  Coru^in 
V.  Shoup,  76  IlL  246-249;  Altoona  v.  Delaware,  44  Iowa, 
201 ;  BorgaUhoua  v.  7n*.  Co.,  86  Iowa,  260-252 ;  Campbell 
V.  OriiUon,  3  La.  Ann.  116 ;  Lamprey  v.  Henk,  16  Minn. 
362-864;  Gom^r  v,  Oamer,  38  Ind.  139,  140;  PuUmg  v. 
Supervisors,  3  Wis.  804-308.)  The  exceptions  to  this 
rule,  which  have  been  recognized  by  some  courts,  seem 
to  rise  where  a  party  is  obliged  to  do  something  in  the 
way  of  payment,  in  order  to  get  into  a  position  to  appeal, 
accepting  no  benefit,  but  merely  doing  what  the  judg- 
ment compels,  or  where  he  is  prosecuting  an  appeal 
which  does  not  involve  a  reversal  of  that  part  of  the 
judgment  or  decree  under  which  he  takes  the  money. 
{Coggswell  v.  Colley,  22  Wis.  381,  382;  Kelly  v.  Bloom, 
17  Abb.  Pr.  229-231;  Bermeit  v.  Van  Syckel,  18  N.  Y. 
481-484.) 

The  CouBT. — The  respondents  have  moved  to  dismiss 
the  appeal  herein  on  two  grounds,  viz. :  1.  The  judgment 
was  satisfied  by  the  appellants  before  the  appeal  was 
taken;  2.  Notice  of  appeal  was  not  served  on  Gibbs,  one 
of  the  distributees. 

The  decree  of  distribution  was  entered  March  24,  1890, 
and  the  notice  of  appeal  was  served  May  12,  1890.  On 
the  eleventh  day  of  April,  1890,  there  were  filed  in  the 
court  below  two  receipts,  signed  by  the  appellants,  in 
which  they  respectively  acknowledged  that  they  had  re- 
ceived from  the  administrator  certain  sums  of  money  and 
personal  property,  in  fiUl  of  the  distribuHve  sliares  of  the 
said  estate  allotted  to  tliem  in  and  by  the  decree  of  distribu- 
tion therein  entered  March  IJf,  1890. 

When  a  judgment  has  been  satisfied,  it  has  passed  be- 
yond review;  for  the  satisfaction  thereof  is  the  last  act 
and  end  of  the  proceeding.  {Morton  v.  Superior  Court, 
66  Cal.  496;  People  v.  Bums,  78  Cal.  646.)  "Payment 
produces  a  permanent  and  irrevocable  discharge;  after 
which  the  judgment  cannot  be  restored  by  any  subse- 
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qnent  agreement,  nor  kept  on  foot  to  oover  new  and  dis- 
tinct engagements."  (Freeman  on  Judgments,  sec  466 ; 
Moore  v.  Floyd,  4  Or.  260;  Caasell  v.  Fagin,  11  Mo.  208 ; 
47  Am,  Dec.  161.) 

We  are  nnable  to  say,  from  the  record,  that  the  rights 
of  Gibbs  would  not  be  affected  by  a  reversal  of  the  de- 
cree; and  in  view  of  what  has  been  said  upon  the  first 
ground  of  the  motion,  it  is  unnecessary  for  us  to  pass 
upon  the  question  whether  it  was  necessary  that  he  should 
be  served  with  a  notice  of  appeal. 

The  motion  to  dismiss  is  granted. 


[No.  13783,    Department  Two. — ^December  19,  1890.] 

J.  M.  MAKTIN,  Appellant,  v.  JAMES  F.  MORGAN, 
Respondent. 

Vendor  and  Pubchaskb— Gontbact  or  Sals— Time,  when  or  Bh- 
8KNCB  or  CoNTBAcr. — A  stipulation  In  a  contract  for  the  con- 
veyance of  land,  to  the  effect  that  the  vendor  would  convey 
within  sixty  days  from  the  date  thereof  upon  condition  that 
the  final  payment  of  the  purchase-money  should  he  made 
within  said  time,  otherwise  the  "agreement  to  he  null  and 
void,**  shows  a  clear  intention  to  make  time  the  essence  of 
the  contract;  and  a  failure  hy  the  vendees  or  their  assignees 
to  make  the  payment  due,  within  the  time  fixed,  avoids  the 
contract. 

Id.— Intention  or  Pabtibs — ^Pbovtsion  AvoroiNO  Contbact.— The 
intention  of  the  parties  to  make  time  the  essence  of  a  con- 
tract must  govern,  and  no  particular  form  of  stipulation  is 
necessary,  hut  any  clause  wUl  have  that  effect  which  clearly 
and  absolutely  provides  that  the  contract  is  to  he  void,  if 
the  fulfillment  is  not  within  the  prescribed  time. 

Id.— Unilatebal  Ck>NTBAOT — Possession  of  Vbndbb — Sfboitio  Peb- 
roBHANCB— Failubx  TO  Tendeb  Pubchase-monbt  in  Timb  Lim- 
ited.— ^When  time  is  made  of  the  essence  of  a  unilateral  con- 
tract to  convey  land  upon  payment  of  the  purchase-money 
within  a  definite  period,  the  fact  that  the  vendee  entered  into 
possession  of  the  land,  plowed,  surveyed,  and  platted  it  Into 
lots,  without  making  any  other  improvements  thereon,  will 
not  entitle  him  to  a  specific  performance  of  the  contract,  if 
he  has  failed  to  tender  the  purchase-money  within  the  time 
limited. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Church  &  Cory,  for  Appellant. 

There  was  both  taking  possession  of  the  land  and  part 
payment  of  the  price,  and  the  failure  on  the  part  of  the 
court  to  find  upon  the  question  of  possession  is  prejudi- 
cial error.  (Pomeroy  on  Specific  Performance,  sees.  375, 
381.)  The  general  rule  of  equity  is,  that  time  is  not 
of  Upie  essence  of  the  contract.     (^Janes  v.  Throckmorton, 

57  Cal.  381.)  In  order  that  it  be  essential,  the  intent 
to  make  it  so  must  be  most  clearly,  unequivocally,  and 
unmistakably  shown  by  the  stipulation.  (Pomeroy  on 
Specific  Performance,  sec.  892.)  The  concluding  words 
of  the  contract  are  merely  formal, — in  the  ordinary  form 
of  A  bond, — and  this  does  not  make  time  of  the  essence 
of  the  contract.  (Jones  v.  Rabbins,  29  Me.  351 ;  50  Am. 
Dec  593.)  Whatever  be  the  form  of  expressing  it,  the 
intention  of  the  parties  to  make  time  essential  must  be 
unequivocally  declared.  (Pomeroy  on  Specific  Perform- 
ance, sec.  302,  and  cases  cited  in  foot-note.)  Appellant 
liad  taken  possession  of  the  land,  plowed,  mapped,  and 
platted  it,  put  it  in  a  condition  for  sale,  and,  at  least,  re- 
spondent had  acquiesced  in  the  delay;  respondent  could 
not  therefore  elect  to  rescind  the  contract  without  restor- 
ing, or  at  least  offering  to  restore,  to  appellant  what  he  had 
received  thereon.  (Pomeroy  on  Specific  Performance, 
sec.  393 ;  Civ.  Code,  sec.  1691 ;  Wilson  v.  Sturgis,  71  Cal. 
226 ;  Bohall  v.  Diller,  41  Cal.  535 ;  Henderson  v.  Hicks, 

58  Cal.  364;  Keller  y.  Lewis,  53  Cal.  113,) 

Sayle  £  Coldwell,  for  Respondent 

The  time  for  the  performance  of  a  written  contract 
for  the  conveyance  of  real  property  cannot  be  extended 
by  an  unexecuted  oral  agreement  (Civ.  Code,  sees. 
1698,  1624;  Smith  v.  Taylor,  82  Cal.  533.)  The  taking 
possession  by  plaintiff's  assignors,  under  the  contract,  was 
not  a  material  is&ue  in  the  case;  the  contract  did  not 
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provide  that  plaintiff's  assignor  might  take  possession ;  it 
is  silent  as  to  possession.  {Oates  v.  McLean,  70  Cal.  49.) 
It  is  not  the  taking  possession  nnder  a  written  contract 
that  is  material;  it  is  the  keeping  of  possession  after  a 
failure  to  pay  by  the  vendee  that  is  in  some  cases  ma- 
terial; but  it  is  not  a  material  ultimate  fact,  but  it  is 
simply  evidentiary  matter,  going  to  rebut  a  presumption 
that  the  contract  has  been  abandoned.  (Pomeroy  on 
Specific  Performance,  sec.  375.)  The  condition  in  the 
contract  was  a  condition  precedent,  and  not  a  condition 
subsequent;  and  it  was  the  intention  that  no  right  under 
the  contract  should  vest  until  after  full  payment.  (Pom- 
eroy on  Specific  Performance,  sees,  379,  390,  393,  and 
notes  on  pages  462,  463,  464,  465.)  This  is  a  unilateral 
contracts  If  the  vendor  agrees  to  convey  if  payments  be 
made  at  or  before  a  given  date,  or  if  an  option  is  given 
which  is  to  be  accepted  by  payment  within  a  given  time, 
then  the  time  of  payment  is  certainly  essential.  (Pom- 
eroy on  Specific  Performance,  sec  387,  and  note.) 

Shaspstein,  J. — This  is  an  action  to  compel  specific 
performance  of  a  unilateral  contract,  by  which  the  re- 
spondent agreed  to  convey  to  appellant's  assignors  a 
certain  tract  of  land  at  any  time  within  sixty  days  from 
the  date  of  said  contract,  upon  the  following  express  con- 
ditions: The  said  assignors  to  pay  to  respondent  $160  of 
the  purchase-money  down  on  the  delivery  of  said  contract, 
and  the  balance  within  sixty  days  from  the  date  thereof, 
otherwise  said  agreement  to  be  null  and  void.  One  hun- 
dred and  fifty  dollars  was  paid  on  the  delivery  of  the  con- 
tract, but  the  balance  of  the  purchase  price,  to  wit,  $4,850, 
was  not  paid  or  tendered  within  sixty  days  from  the  date 
of  said  contract  As  an  excuse  for  not  paying  said  bal- 
ance within  said  sixty  days,  the  plaintiff  in  his  complaint 
alleges  that  before  the  expiration  of  said  sixty  days  from 
the  date  of  said  contract,  the  defendant,  for  a  valuable  con- 
sideration, extended  the  time  of  performance  on  the  part 
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of  his  assignors  to  a  reasonable  time  after  the  expiration 
of  said  sixty  days.  The  court  found  that  the  defendant 
never  extended  the  time  for  the  performance  of  the  con- 
ditions expressed  in  said  agreement,  or  for  the  payment 
of  any  money  stipulated  to  be  paid  as  balance  of  the 
purchase  price  of  said  land,  and  rendered  judgment  in 
favor  of  the  defendant.  From  that  judgment,  and  the 
order  overruling  his  motion  for  a  new  trial,  this  appeal 
is  prosecuted  by  the  plaintiff.  We  cannot  say  that  the 
finding,  of  which  we  have  above  given  the  substance, 
was  not  justified  by  the  evidence.  We  shall  therefore 
consider  tiie  case  as  we  would  were  there  no  claim  made 
of  an  extension  of  the  time  specified  in  the  written  con- 
tract for  the  payment  of  the  deferred  payment  As  be- 
fore stated,  plaintiff's  assignors  agreed  to  pay  defendant 
$160  of  said  purchase-money  down  upon  the  delivery  of 
the  agreement,  and  the  balance  within  sixty  days  from 
the  date  thereof  (August  81,  1887),  otherunse  the  agree- 
ment to  be  mdl  and  void.  Neither  plaintiff  nor  his  as- 
signors performed,  or  offered  to  perform,  the  conditions 
expressed  in  said  agreement  within  sixty  days  from  the 
date  thereof,  and  said  agreement  was  not  assigned  to 
plaintiff  within  sixty  days  from  the  date  thereof.  The 
court  finds  that  the  plaintiff,  after  the  assignment  of  said 
agreement  to  him,  offered  to  pay  and  tendered  all  the 
balance  of  the  purchase-money  required  to  be  paid  by 
said  agreement 

No  other  excuse  or  reason  than  the  one  above  stated 
is  alleged  in  the  complaint,  by  plaintiff  or  his  assignors, 
for  non-performance  of  the  condition  expressed  in  the 
contract  The  plaintiff  alleges  that  upon  the  delivery  of 
said  contract  to  his  assignees  they  entered  into  the  pos- 
session of  said  land,  and  expended  the  sum  of  $270  in 
valuable  improvements.  The  court  finds:  "That  said  M. 
J.  and  P.  B.  Donahoo  (plaintiff^s  assignees)  accepted 
said  agreement  and  paid  said  sum  of  $150,  and  plowed 
said  land,  surveyed,  mapped,  and  platted  it  into  lot8|  but 
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did  not  expend  any  sum  of  money  whatever  in  the  im- 
provement of  said  real  property."  This  finding  is  jus- 
tified by  the  evidence  introduced  by  the  plaintiff  as  to 
what  his  assignors  did  upon  the  land,  although  one  of 
the  witnesses  stated  that  the  expense  of  the  plowing  was 
thirty  dollars.  We  are  not  prepared  to  hold  that  what 
was  done  upon  the  land  constituted  an  improvement 

We  think  the  finding  last  above  quoted  is  a  sufficient 
finding  that  plaintiff's  assignor  entered  into  possession 
of  said  land  at  the  time  alleged  in  plaintiff's  complaint. 

The  precise  time  at  which  plaintiff  tendered  the  de- 
ferred payment  provided  for  in  the  contract  does  not 
appear.  But  the  court  finds  that  he  took  an  assignment 
of  the  contract  after  the  time  of  making  said  payment 
had  expired,  and  that  after  he  had  received  such  assign- 
ment he  offered  to  pay  all  of  the  balance  of  the  purchase- 
money  due  thereunder. 

This  brings  us  to  what  we  deem  the  principal  question 
in  the  case.  Was  time  made  the  essence  of  this  contract  ? 
In  other  words,  is  the  intent  to  make  it  so  clearly,  un- 
oquivocally,  and  unmistakably  shown  by  the  stipulation? 
The  defendant's  stipulation  was,  that  he  would  oonrey 
at  any  time  within  sixty  days  from  the  date  of  said  agree- 
ment upon  certain  express  conditions,  one  of  whidi  is, 
that  the  final  payment  of  the  purchase-money  should  be 
made  within  sixty  days  from  the  date  of  said  agreement, 
otherwise  the  ^^agreement  to  be  null  and  void" 

The  contention  of  appellant's  counsel  that  the  general 
rule  of  equity  is,  that  ^^time  is  not  the  essence  of  the 
contract,"  is  not  supported  by  any  modem  authoritj. 
The  general  rule,  as  expressed  by  Parsons  on  Contracts, 
and  by  this  court  in  Orey  v.  Tvhhs,  43  Cal.  359,  is,  that 
'^ime  is  not  necessarily  the  essence  of  a  contract"  But 
it  may  be  made  so.  Professor  Pomeroy  says :  "It  is  now 
thoroughly  established  that  the  intention  of  the  parties 
must  govern;  and  if  the  intention  clearly  and  unequiv- 
ocally appears,  from  the  contract,  by  means  of  some  ex- 
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press  stipulation^  that  time  sliall  be  essential,  the  time  of 
completion  or  of  performance  or  of  complying  with  the 
terms  will  be  regarded  as  essential  in  equity  as  much  as 
at  law.  No  particular  form  of  stipulation  is  necessary, 
but  any  clause  will  have  the  effect  which  clearly  and  abso- 
lutely provides  that  the  contract  is  to  be  void  if  the  fulfill- 
ment is  not  within  the  prescribed  time."  (Pomeroy  on 
Specific  Performance,  462.)  Among  the  numerous  cases 
cited  by  the  learned  author  in  support  of  this  doctrine  is 
that  of  Benedict  v.  Lynch,  1  Johns.  Ch.  370,  7  Am.  Dec. 
484,  decided  by  Chancellor  Kent.  In  that  case  the  con- 
tract was  signed  by  the  defendant  only,  and  he  agreed  to 
give  a  deed  upon  certain  express  conditions  being  per- 
formed by  the  plaintiff  at  the  specified  times,  "but  if  he 
should  fail  in  them,  or  either  of  them,  the  agreement  to 
be  void."  The  plaintiff  failed  to  perform  within  the 
time  specified,  but  offered  to,  after  the  expiration  of  that 
time.  The  opinion  of  the  learned  chancellor  is  the  most 
full  and  satisfactory  explanation  of  the  question  involved 
in  this  case  that  has  ever  fallen  under  our  observation, 
but  we  deem  it  unnecessary  to  quote  more  from  it  than 
the  following:  "There  was  an  express  stipulation  in  this 
contract  that  if  the  plaintiff  failed  in  either  of  his  pay- 
ments, the  agreement  was  to  be  void.  The  first  question 
which  naturally  presents  itself  is,  whether  the  time  was  not 
here  made  part  of  the  essence  of  the  contract,  and  whethei 
the  contract  did  not  become  void  on  the  failure  of  the 
plaintiff  to  make  the  first  payment."  He  held  that  it 
was,  and  decreed  accordingly.  In  that  case  the  intention 
of  the  parties  to  make  time  the  essence  of  the  contract 
did  not  more  clearly  and  unequivocally  appear  than  it 
does  in  this  case.  Grey  v.  Tubbs,  43  Cal.  369,  is  in  the 
same  line  as  Benedict  v.  Lynch.  In  Qrey  v.  Tvbbs  this 
court  said:  "Courts  of  equity  have  not  the  power  to 
make  contracts  for  parties,  nor  to  alter  those  which  the 
parties  have  deliberately  made;  and  whenever  it  appear8 
that  the  parties  have  in  fact  contracted  that  if  the  pur- 
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cliaser  make  default  in  the  payments  as  agreed  upon  he 
shall  not  be  entitled  to  a  conveyance^  and  shall  lose  the 
benefit  of  his  purchase;  and  when  it  also  appears  that 
the  purchaser  is  without  excuse  for  his  delay,  the  courts 
will  not  relieve  him  from  the  consequences  of  his  de- 
fault.'^ 

Judgment  and  order  affirmed. 

Thornton,  J.,  and  MoFarland,  J.,  concurred. 


[No.  12044.    Department  One. — December  20,  1890.1 

CHARLES  FORD  et  al.,  Respondents,  v.  JAMES  F. 
CUNNINGHAM  bt  al.,  Appellants. 

Bfxdence — Prsss  (Copies  of  Lettebs. — ^Press  copies  of  letters  are 
the  best  evidence,  next  to  the  originals  themselves;  and 
where  such  copies  are  shown  to  exist,  it  is  error  to  allow 
oral  evidence  as  to  their  contents. 

Action  against  Partnebship — Sale  to  Individual  Pabtneb — Evi- 
dence— Books  of  Account. — ^Where  a  partnership  Is  sued  for 
barley  sold  to  one  of  the  firm  individually,  the  account-book 
of  the  copartnership,  admitted  to  be  a  book  containing  orig- 
inal entries,  and  showing  that  there  was  no  item  of  barley 
in  the  account  of  the  defendants  with  the  plaintiffs,  is  ad- 
missible in  evidence,  in  connection  with  the  testimony  of 
one  of  the  partners  that  the  book  showed  the  true  state  of 
accounts  between  the  plaintiffs  and  the  defendants,  and  that 
the  items  therein  contained  had  been  entered  at  the  time  of 
the  several  transactions  therein  mentioned. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Oarber,  Boalt  &  Bishop,  J.  M.  Lesser,  and  SpaUhury  & 

Burke,  for  Appellants. 
A.  8.  Kittredge,  for  Bespondents. 

The  CouBT. — The  only  question  litigated  in  the  court 
below  was,  whether  the  barley  was  sold  by  the  plaintiffs 
LXXXVIL  Cal.— 14 
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to  the  defendant  Cunningham,  or  to  the  firm  of  Cun- 
ningham &  Co.;  of  which  he  was  a  member. 

The  appellants  contend  that  the  evidence  is  insufficient 
to  support  the  findings,  but  we  think  there  was  sufficient 
evidence  on  behalf  of  the  defendants  to  create  a  substan- 
tial conflict,  and  under  the  well-established  rule  we  should 
not  interfere  with  the  findings  of  fact 

The  plaintiffs,  to  establish  their  case  against  the  co- 
partnership, relied  mainly  on  documentary  evidence, 
some  of  which  they  claimed  was  in  possession  of  the 
defendants,  who  were  asked,  at  the  trial,  to  produce  the 
same. 

Mr.  Morey,  one  of  the  plaintiffs,  was  permitted  by  the 
court  to  state  the  contents  of  certain  bills  and  letters 
which  he  claimed  had  been  addressed  and  sent  to  Cun- 
ningham &  Co.  Objection  was  made  by  the  defendants 
to  the  introduction  of  oral  testimony  as  to  the  contents 
of  the  bills  and  letters,  and  the  objection  was  overruled. 
We  think  the  court  erred  in  its  ruling.  The  witness 
stated  that  he  had  no  personal  knowledge  that  the  com- 
munications addressed  to  Cunningham  &  Co.  were 
mailed,  except  that  copies  thereof  appeared  in  the  plain- 
tiffs' copy-book,  and  that  it  was  a  general  custom  of  his 
firm  to  place  letters  in  a  box  in  the  store,  from  which 
they  were  taken  to  the  postoffice.  No  foundation,  there- 
fore, was  laid  for  the  introduction  of  the  evidence. 
Assuming  that  secondary  evidence  could,  under  such 
circumstances,  be  introduced,  the  press  copies  were  the 
best  evidence,  next  to  the  originals  themselves.  The 
ruling  was  on  a  material  matter,  because  the  defendants 
testified  that  they  never  received  the  communications  re- 
ferred to.  (Brailsford  v.  Williams,  16  Md.  160;  74  Am. 
Dec  662.) 

Mr.  Middleton,  one  of  the  defendants,  was  called  as  a 
witness,  and  identified  the  ledger  of  the  copartnership, 
showing  the  account  of  Ford  &  Co.  with  Cunningham 
&  Co.  from  September  1,  1884,  to  the  date  of  trial.     It 
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was  admitted  bj  the  plaintiffs  that  the  entries  therein 
were  original  entries,  but  they  objected  to  the  introduc- 
tion of  the  same  as  evidence,  on  the  ground  that  it  was 
irrelevant^  inmaaterial,  and  incompetent  The  objection 
was  sustained  by  the  court,  to  which  ruling  the  defend- 
ants excepted  There  was  no  item  of  barley  in  the 
account  offered.  The  ruling,  we  think,  was  error.  The 
witness  had  stated  that  the  ledger  showed  the  true  state 
of  account  between  plaintiffs  and  defendants,  and  that 
the  items  had  been  entered  by  him  at  the  time  of  the  sev- 
eral transactions  therein  mentioned.  (Landis  v.  Turner. 
14  Cal.  673.) 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Hearing  in  Bank  denied* 


[No.  11740.    Department  One. — ^December  20,  1890.] 
IRA  GRAY,  Respondent,  t;.  JOHN  L  SABIN,  Appej.- 

ULNT. 

Vaoatiok  or  JuDOMsnr-^-ABBSifCB  or  ArroainBT  moM  Tbial — Mm- 

TAKE  AlTD  BXCUSABLB  NbOLECT — TbIAL   IN   ANOTHBB  Ck>UNTT — 

AoBKBMCNT  FOB  DisiciSBAL.— A  motlon  to  set  aside  a  judgment 
for  the  defendant,  upon  the  alleged  ground  of  mistake  and 
excusable  neglect  of  plaintiffs  counsel  in  failing  to  attend 
the  trial,  should  be  denied,  where  it  appears  that  the  cause 
was  regularly  set  for  trial  by  consent  of  parties,  and  had 
been  continued  for  several  days  for  the  convenience  of  plain- 
tllTs  counsel  and  for  the  dispatch  of  other  business,  and 
that  the  plaintiff's  counsel  again  voluntarily  absented  him- 
self, without  an  agreement  or  order  for  further  continuance. 
to  attend  a  trial  in  another  county,  and  that  he  had  promised 
the  defendant  to  dismiss  the  case. 
Id.— Honoif  to  Set  Abide  Obdeb — Absbugb  or  Attobnet  as  Wrr- 
NESS. — ^A  motion  of  the  defendant  to  set  aside  an  order  va- 
oiting  the  judgment,  upon  plaintiff's  motion,  should  be 
granted,  where  it  appears  that  the  attorney  for  plaintiff  ab- 
sented himself  from  the  trial  to  attend  a  trial  in  another 
county,  not  as  an  attorney,  but  solely  as  k  voluntary  witness, 
without  subpoBna. 

Appeal  from  an  order  of  the  Superior  Court  of  tlic 
City  and  County  of  San  Francisco  vacating  a  judgment. 
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and  from  an  order  refusing  to  vacate  the  order  setting 
aside  the  judgment. 

The  facts  are  stated  in  the  opinion  of  the  court 

PUlsbury  &  Blwnding,  for  Appellant. 

Robert  Ash,  for  Respondent. 

The  CouET. — This  cause  came  regularly  on  for  trial, 
having  been  set,  by  consent  of  all  parties,  on  November 
26,  1885.  Counsel  for  plaintiff  was  absent.  His  clerk 
stated  that  he  was  unavoidably  detained  in  Los  Angeles, 
and  asked  for  a  continuance.  The  defendant  objected  to 
a  continuance,  but  as  there  was  another  cause  on  trial, 
and  as  the  next  day  was  Thanksgiving  Day,  the  court 
put  the  case  over  until  Monday,  November  30th.  On 
the  latter  day,  and  the  day  following,  the  cause  was  called 
for  trial,  and  the  defendant  answered  ready.  On  Decem- 
ber 2d,  other  business  having  been  disposed  of,  the  court 
ordered  the  case  to  proceed.  The  clerk  again  appeared 
on  behalf  of  the  attorney  for  plaintiff,  and  stated  that 
said  attorney  was  in  Modesto,  trying  a  case,  although  he 
had  returned  from  Los  Angeles  to  San  Francisco  since 
November  25th.  Defendant  objecting  to  a  continuance, 
the  court  ordered  the  trial  to  proced,  a  jury  was  impan- 
eled, and  no  evidence  having  been  offered  on  behalf  of  the 
plaintiff,  a  verdict  was  rendered  for  the  defendant 

On  December  10,  1885,  the  plaintiff  served  notice  of 
motion  to  vacate  judgment,  on  the  ground  that  it  was 
taken  against  him  through  his  mistake  and  excusable 
neglect  In  support  of  his  motion,  he  presented  an  affi- 
davit of  merits,  which  also  alleged  that  he  expected  his 
attorney  to  be  present  at  the  trial,  that  he  was  too  poor 
to  employ  other  counsel  to  take  his  place,  and  that  he 
believed  his  attorney  was  actually  engaged  in  another 
court  in  the  trial  of  a  cause.     His  counsel  made  affidavit 
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that,  although  he  had  returned  to  San  Francisco  on 
November  29thy  he  had^  several  months  prior^  engaged 
to  be  in  Modesto  to  attend  the  trial  of  a  cause  there,  set 
for  November  23dy  and  afterwards  continued  to  Novem- 
ber 30th;  that  he  was  informed  on  his  return  to  San 
Francisco,  November  30th,  this  cause  could  not  be 
reached  for  several  days,  on  account  of  other  business 
before  the  court,  and  that  it  was  a  custom  of  this  court 
to  continue  causes  for  the  convenience  of  counsel  en- 
gaged in  other  courts.  Counter-afSdavits  were  filed,  on 
behalf  of  the  defendant,  alleging  that  there  was  no  cus- 
tom under  which  causes  were  continued  for  the  con- 
venience of  counsel  engaged  in  the  courts  of  outside 
counties ;  that  counsel  for  plaintiff  had  long  before  agreed 
to  dismiss  this  cause.  J.  L.  Boone,  a  partner  of  the  at- 
torney for  plaintiff,  who  was  absent  in  Modesto  at  the 
time  of  the  trial,  corroborated  the  defendant  in  his  state- 
ment as  to  the  promise  of  a  dismissal. 

A  clerk  in  the  office  of  the  attorneys  for  defendant 
stated  that  he  had  informed  the  attorney  for  plaintiff  as 
to  the  day  of  the  trial,  and  said  attorney  stated  that  he 
would  not  be  present,  that  he  was  going  to  Los  Angeles, 
and  asked  for  a  continuance,  which  the  clerk  said  he  had 
no  authority  to  grant. 

The  court  granted  the  motion  of  the  plaintiff,  and  set 
aside  the  judgment. 

Thereafter  the  defendant  moved  the  court  to  set  aside 
its  order  vacating  the  judgment,  on  the  ground  that  it 
had  been  deceived  in  matters  of  fact  by  the  affidavits 
filed  on  the  application  to  vacate  the  judgment,  which 
motion  was  denied,  and  defendant  has  appealed. 

It  was  made  to  appear — indeed,  the  fact  was  not  dis- 
puted— that  the  attorney  of  the  plaintiff  attended  a 
trial  at  Modesto,  not  in  the  capacity  of  an  attorney,  but 
as  a  witness;  that  he  was  not  subpoenaed,  but  attended 
voluntarily ;  that  he  left  Moresto  before  the  trial  of  said 
eause  was  completed,  having  been  permitted  to  give  his 
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testimony  out  of  the  regular  order,  so  that  he  might  re- 
turn to  San  Francisco. 

We  think  that,  under  the  showing  made  on  the  first 
application,  the  motion  to  set  aside  the  judgment  ought 
to  have  been  denied;  and  certainly,  on  the  showing 
made  to  vacate  the  order,  the  defendant  was  entitled  to 
have  it  set  aside,  and  to  have  the  judgment  stand  on  the 
verdict  of  the  jury.  If  such  excuses  as  were  offered  in 
this  case  were  held  sufficient  to  set  aside  judgments, 
there  would  be  no  end  to  delays  and  annoying  expedi- 
ents. 

The  orders  appealed  from  are  reversed. 


[No.  1396d.    Department  One.— December  20»  1890.] 

A.    J,    GILLIS   ET   AL.,    Respondents,    v.    DANIEL 
CLEVELAND,  Appellant. 

Stheet  Improvement  —  Assessment  —  Lnm  urow  Lots — ^Forbclo- 
SUBB— Several  Right  of  Action — ^Fobmeb  Rbcovert — ^Plea  in 
Bar.— Under  the  act  of  March  18,  1886  (Stats.  1885,  p.  147). 
provMlng  for  the  assessment  of  abutting  lots  for  the  espenaes 
incurred  for  street  improvements,  and  that  the  amount  as- 
sessed upon  each  lot  shall  be  a  Hen  thereon,  each  lot  or 
portion  of  a  lot  Is  separately  liable  for  its  proportion  of  the 
cost  of  the  improvement,  and  the  liability  of  each  is  inde- 
pendent of  any  other,  and  constitutes  a  separate  demand  upon 
wh^ch  a  separate  cause  of  action  may  be  based,  and  the 
foreclosure  of  a  lien  upon  one  lot  is  not  a  bar  to  an  action  to 
foreclose  a  lien  upon  another  lot  owned  by  the  same  person. 

Id. — Personal  Liabilitt. — ^The  expense  of  the  improvement  is  a 
lien  upon  the  property  benefited,  and  not  a  charge  against 
the  owner  personally. 

Id. — ^Attorney's  Fees  —  Aixowancb  against  Baoh  Lot. — ^Under 
section  12  of  such  act,  allowing  a  certain  amount  as  an  atr 
tomey's  fee,  in  addition  to  the  taxable  costs,  in  all  cases  of 
recovery  under  the  provisions  of  the  statute,  the  fee  may  be 
Allowed  as  agahist  each  lot,  although  owned  by  the  same 
person. 

Id. — RsooRD  or  Warrant  or  Assessment. — ^A  warrant  of  aasoas 
ment  must,  in  order  to  create  a  lien  upon  the  property 
charged,  be  recorded  in  the  office  of  the  superintendent  of 
streets  before  it  is  delivered  to  the  contractor  or  hla  Msigns* 
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Id. — Omission  of  Nams  of  Matob  from  Recobd. — ^Where  the  war- 
rant of  assessment  was  properly  signed  by  the  superintend- 
ent of  streets,  and  counters' gned  by  the  mayor,  the  fact  that 
the  name  of  the  mayor  and  the  designation  of  his  office  were 
omitted  from  the  record  by  the  superintendent  does  not  ren- 
der the  recording  ineffectnal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Saii 
Diego  County. 

The  facts  are  stated  in  the  opinion. 

Luce,  McDonald  &  Torraaice,  for  Appellant 

Htmsaker,  Britt  &  Lamme,  for  Bespondenta. 

Gibson,  C. — This  action  was  brought  to  foreclose  a 
street-assessment  lien  for  the  grading  of  Logan  Avenue, 
in  the  city  of  San  Diego. 

The  defendant,  in  his  answer,  put  in  issue  some  of 
the  material  allegations  of  the  complaint,  and  as  one  of 
his  affirmative  defenses  set  up  a  former  recovery  in  an- 
other action  between  the  same  parties.  This  plea  in  bar 
was,  upon  plaintiffs'  motion,  stricken  out;  and  upon  the 
trial  subsequently  had  before  the  court  without  a  jury, 
judgment  was  rendered  for  the  plaintiffs,  from  which  the 
defendant  appeals. 

Appellant's  counsel  maintain  that  the  court  erred  in 
striking  out  the  plea  in  bar. 

The  property  affected  in  the  former  action  was  lot  2, 
in  block  179,  of  Manassee  and  Schiller's  addition  to  the 
city;  while  in  this  action  it  is  lot  9  in  the  same  block. 
They  both  were  and  are  owned  by  the  defendant,  and 
front  on  Logan  Avenue,  and  were  both  assessed  for  the 
same  grading,  which  was  let  as  a  single  contract  by  the 
city  to  the  plaintiffs,  who  performed  the  work.  The  lat- 
ter brought  a  separate  action  against  the  defendant  as 
to  lot  2,  and  obtained  a  judgment,  which  appears  to  have 
been  satisfied.  And  it  is  now  claimed  that  as  that 
judgment  was  rendered  in  an  action  upon  the  same  as- 
sessment^ which  constituted  but  one  entire  demand,  it 
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was  a  recovery  upon  a  portion  of  such  demand^  and  is 
good  as  a  plea  in  bar  of  the  present  action. 

But  we  think  an  examination  of  the  act  of  March  18, 
1886  (Stats.  1885,  p.  147),  under  which  the  improve- 
ment and  assessment  were  made,  will  show  that  the  rule 
invoked  by  the  appellant  has  no  application  here. 

It  is  provided  in  the  first  subdivision  of  section  7  of 
that  act  that  the  expenses  incurred  for  any  work  au- 
thorized by  the  act  ^^shall  be  assessed  upon  die  lots  and 
lands  fronting  thereon ;  •  •  •  .  each  lot  or  portion  of  a 
lot  being  separately  assessed,  in  proportion  to  the  front- 
age, at  a  rate  per  front  foot  sufficient  to  cover  the  total 
expenses  of  the  work." 

And  section  8  provides  that  "after  the  contractor  of 
any  street-work  has  fulfilled  his  contract  to  the  satisfac- 
tion of  the  street  superintendent  of  the  said  city,  or  city 
council  on  appeal,  the  street  superintendent  shall  make 
an  assessment  to  cover  the  sum  due  for  the  work  per- 
formed and  specified  in  said  contract  (including  any 
incidental  expenses).'*  This  assessment  shall  show, 
among  other  things,  "the  amount  of  each  assessment, 
the  name  of  the  owner  of  each  lot,  or  portion  of  a  lot  (if 
known  to  the  street  superintendent) ;  if  unknown,  the 
word  'unknown'  shall  be  written  opposite  the  number  of 
the  lot,  and  the  amount  assessed  thereon,  the  number 
of  each  lot  or  portion  of  a  lot  assessed,  and  shall  have 
attached  thereto  a  diagram  exhibiting  ....  the  rela- 
tive location  of  each  distinct  lot  or  portion  of  a  lot  to  the 
work  done,"  etc  Section  9  provides  that  a  warrant 
signed  by  the  superintendent  of  streets,  and  counter- 
signed by  the  mayor  of  the  city,  shall  be  attached  to  the 
assessment  The  warrant,  assessment,  and  diagram  must 
then  be  recorded  in  the  office  of  the  superintendent  of 
streets.  "When  so  recorded,  the  several  amounts  asssssed 
shall  be  a  lien  upon  the  lands,  lots,  or  portions  of  lots  as- 
sessed, respectively,  for  tlie  period  of  two  years  from  the 
date  of  said  recording,  unless  sooner  discharged.   •    •    •    • 
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After  said  warrant,  assessment,  and  diagram  are  recorded, 
the  same  shall  be  delivered  to  the  contractor,  or  his  agentb 
or  assigns,  on  demand;  ....  and  by  virtue  of  said 
warrant,  said  contractor,  or  his  agents  or  assigns,  shall  be 
authorized  to  demand  and  receive  the  amount  of  the  sev- 
eral assessments  made  to  cover  the  sum  due  for  the  work 
specified  in  such  contracts  and  assessments." 

Thus  it  appears  that  the  expense  of  the  improvement 
is  a  charge  upon  the  property  benefited,  and  not  a  charge 
against  the  owner  personally.  In  furtherance  of  this 
end,  the  identity  of  the  lot  assessed,  and  not  the  person 
who  may  be  the  owner,  is  made  the  essential  require- 
ment of  the  statute,  the  first  must  be  specifically  de- 
scribed, while  the  latter  may  be  designated  as  "unknown,'* 
as  in  the  present  case.  Nowhere  in  the  statute  does  any 
intention  appear  to  charge  the  owner  personally. 

In  Taylor  v.  Palmer,  31  Cal.  241,  it  was  held  that  in 
cases  of  this  character  the  owner  could  not  be  made  per 
sonally  liable  for  the  proportion  of  the  exercise  of  the  im- 
provement assessed  against  his  property.  And  in  Dyer 
V.  Barstow,  50  Cal.  652,  it  was  held  that  there  was  no 
privity  of  contract  between  the  owner  and  the  person  who 
contracted  with  the  city  to  do  the  work. 

It  is  to  be  observed  that  the  several  assessments  which 
the  contractor  is  authorized  to  demand  and  receive  are 
the  particular  assessments  against  each  lot  or  portion  of 
a  lot.  He  is  not  empowered,  in  cases  where  a  person 
owns  two  or  more  lots  liable  for  their  proportion  of  the 
cost  of  the  improvement,  to  demand  the  sum  of  the  sev- 
eral assessments  against  two  or  more  lots,  but  must  make 
a  several  demand  as  to  each  lot  Thus  in  a  case  like 
the  one  here,  where  a  demand  was  made  upon  the  prem- 
ises assessed,  as  may  now  be  done  where  the  owner 
named  in  the  assessment,  or  his  agent,  cannot  conve- 
niently be  found,  and  which  must  be  done  whenever  the 
name  of  the  owner  is  stated  as  unknown  (Act  of  1885, 
p.  147,  sec.  10),  a  demand  upon  each  of  two  lots  for  the 
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sum  of  the  assessments  due  upon  both  was  held  to  be 
bad,  and  insufficient  to  support  a  recovery*  (Schtrmer 
v.  Hoyt,  64  CaL  280.) 

Again,  in  the  same  section  of  the  act  last  referred  to, 
the  assessment  against  each  lot  is  treated  as  a  separate 
and  distinct  demand;  for  the  superintendent  of  streets 
''may  release  any  assessment  upon  the  books  of  his  office, 
<m  the  payment  to  him  of  the  amount  of  the  assessment 
against  any  lot^  with  interest,  or  on  the  production  to  him 
id  the  receipt  of  the  party,  or  his  assigns,  to  whom  the 
assessment  and  warrant  were  issued."  And  by  section 
12,  when  suit  is  brought:  "The  court  in  which  such  suit 
shall  be  commenced  shall  have  power  to  adjudge  and 
decree  a  lien  against  the  premises  assessed,  and  to  order 
such  premises  to  be  sold  on  execution,  as  in  other  cases 
of  the  sale  of  real  estate  by  the  process  of  said  courts." 
It  is  obvious  that  the  lien  here  referred  to  is  one  for  the 
particular  amount  assessed  against  each  lot,  and  not  the 
whole  amount  of  several  assessments  against  all  the  lota 
of  one  owner,  without  regard  to  the  proportion  properly 
chargeable  to  each.  Thus  in  Brady  v.  Kelly,  52  Cal.  372, 
it  was  said:  "Where  two  or  more  lots  are  assessed  for  the 
expenses  of  work  on  a  street,  each  lot  is  chargeable  only 
with  the  amount  assessed  upon  it,  and  not  for  the  amount 
assessed  against  another  lot;  and  in  enforcing  the  lien  of 
the  assessment,  the  judgment  should  state  the  amount 
for  which  each  lot  is  liable,  and  should  order  a  sale  of 
each  lot,  or  so  much  thereof  as  may  be  necessary  to  sat- 
isfy such  amount  and  costs.'^ 

We  therefore  think  it  manifest  that  each  lot,  or  portion 
of  a  lot,  is  separately  liable  for  its  proportion  of  the  cost 
of  the  improvement,  and  that  the  liability  of  each  ia 
independent  of  any  other,  and  constitutes  a  separate  de- 
mand, upon  which  a  separate  caus3  of  action  may  be 
based.  And  since  this  is  so,  the  recovery  as  to  lot  2,  in 
the  former  action,  although  between  the  same  parties, 
was  not  upon  the  same,  but  a  different,  cause  of  action, 
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and  therefore  was  not  good  as  a  plea  in  bar  of  this  action, 
and  was  for  that  reason  properly  stricken  ont 

What  we  have  said  on  this  point  also  disposes  of  the 
suggestion  regarding  the  allowance  of  fifteen  dollars^  as 
an  attorney's  f  ee,  in  addition  to  taxable  coats,  in  all  cases 
of  recovery  under  the  provisions  of  the  statute.  (Act  of 
1885,  p.  147,  sec  12.)  For  it  necessarily  follows  that  if 
the  charge  against  each  lot  or  portion  thereof  is  a  sepa- 
rate and  distinct  demand,  that  the  attorney's  fee,  pre- 
scribed by  section  12,  may  be  allowed  in  each  case. 
And  in  response  to  appellant's  argument  regarding  this 
burden,  it  may  be  proper  to  add  that  such  burden  may 
be  escaped  by  paying  for  the  improvement  before  salt 
is  brought 

The  appellant  further  maintains  that  the  judgment  is 
not  sustained  by  the  findings,  since  it  appears  from  the 
latter  that  the  warrant  issued  to  the  plaintiffs  was  never 
recorded  in  the  o£Sce  of  the  superintendent  of  streets. 
As  already  shown,  a  warrant  of  the  character  of  the  one 
in  question  must,  in  order  to  create  a  lien  upon  the  prop- 
erty charged,  be  recorded  in  the  office  of  the  superin- 
tendent of  streets  before  it  is  delivered  to  the  contractor 
or  his  assigns.  (Act  of  March  18,  1885,  sec.  9*  See 
Himmelmann  v.  Danos,  35  Cal.  450;  Himmelnuum  r, 
Baieman,  50  Cal.  11 ;  Norton  v.  Courtney,  53  CaL  691.) 

The  findings  here  disclose  that  the  warrant,  which 
was  properly  signed  by  the  superintendent  of  streets, 
and  countersigned  by  the  mayor,  was  recorded  in  the 
office  of  the  first-mentioned  officer,  but  that  the  name  of 
the  mayor,  and  the  designation  of  his  office,  viz.,  '^.  J. 
Hunsacker,  Mayor,"  were  omitted  from  the  record.  And 
this  omission,  it  is  claimed,  made  the  recording  ineffec- 
tual. In  San  Francisco  v.  Certain  Real  Estate,  60  Cal. 
188,  which  was  an  action  in  rem  to  enforce  a  street  as- 
sessment, the  duplicate  assessment  roll  required  to  be 
made  under  section  7  of  the  act  of  February  1,  1870, 
amendatory  to  the  act  of  March  30,  1868  (Stats.  1869- 
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70y  p.  41),  did  not  contain  the  certificate  of  the  mayor^ 
which  was  appended  to  the  original  assessment  rolL  This 
omission,  on  tlie  trial,  was  held  to  be  immaterial,  and 
on  sustaining  the  ruling  on  appeal,  this  court  said:  ^^It 
appears,  in  the  record,  that  the  original  roll  was  duly  made 
and  properly  certified  by  the  mayor,  who  delivered  it  to 
the  auditor;  but  in  making  the  duplicate  for  the  collector, 
the  auditor  omitted  therefrom  the  certificate  of  the  mayor. 
The  court  below  held  the  omission  to  be  immaterial,  and 
we  agree  in  that  opinion/* 

So  here,  the  record  shows  that  the  warrant  was  prop- 
erly signed  and  countersigned;  but  that  the  superintend- 
ent of  streets,  in  recording  it  in  the  record-book,  in  his 
office,  failed  to  copy  the  name  and  official  designation  of 
the  mayor.  We  can  see  no  difference  in  principle  be- 
tween this  case  and  the  one  quoted  from.  The  original 
warrant  here  was  authenticated,  as  the  original  assess- 
ment roll  was  there,  in  the  manner  required  by  law,  and 
the  omission  of  the  mayor's  certificate  from  the  duplicate 
of  the  original  assessment  roll  in  the  latter  case  was  deemed 
immaterial.  And  we  think  the  omission  complained  of 
here  is  of  the  same  character.  This  defect  is  not  the 
same  as  those  held  to  be  fatal  in  Himmelmann  v.  Bateman, 
50  Cal.  11,  and  Norton  v.  Courtney,  53  CaL  691.  In  each 
of  those  cases  the  omission  from  the  record  was  an  es- 
sential part  of  the  description  of  the  premises  against 
which  the  lien  was  sought  to  be  enforced.  In  the  first, 
the  depth  of  the  lot  was,  by  mistake,  omitted  from  the 
diagram;  and  in  the  second,  the  arrow  showing  th< 
courses  on  the  diagram  was,  in  like  manner,  omitted 
(Compare  this  last  case  with  WkUing  v.  Qtuickenbush,  64 
Cal.  306.)  These  omissions  were  fatal,  because  they  ren- 
dered it  impossible,  in  either  case,  to  identify  the  prop- 
erty from  the  record.  In  Hinimelmann  v.  Danos,  35 
Cal.  450,  which  is  to  the  same  effect,  the  record  of  the 
assessment  and  diagram  and  warrant  was  held  to  be 
no  record   at  all,   because   the  same   was  not  certified 
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to  by  the  superintendent  of  streets,  or  by  any  one  for 
him. 

This  disposes  of  the  appellant's  argument,  and  fin  ling 
no  error  in  the  record,  we  think  the  judgment  should 
be  affirmed. 

Belcheb,  0.  0.,  and  Vanclief,  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 


[Na  1397S.    DeiMirtment  Two. — ^December  20,  1890.] 

A.  E.  D.  SCOTT,  Respondent,  v.  G.  E.  G.  GLENN, 

Appellant. 

Monet  had  and  Received— Contbact  or  Sale — ^Payment  of  Pub- 
CHASB-icoNET — ^NoNsiHT. — In  an  action  for  money  had  and 
received,  a  nonsuit  should  be  granted  where  the  plaintiff's 
evidence  merely  shows  that  the  money  was  paid  as  part  of 
the  purchase  price  of  land  under  a  contract  which  provided 
that  the  money  was  paid  upon  the  express  condition  that  it 
^  was  not  to  be  returned,  but  was  to  be  forfeited  unless  fur- 
ther payments  of  the  purchase  price  were  made  within  a 
definite  period. 
Id. — ^Vendor  and  Fubchabeb — Contract  of  Sale — ^Agency — Rati- 
fication— ^Estoppel— Recission  by  Pubchaseb. — ^Where  one 
of  the  vendors  named  In  the  contract  of  sale  signed  his  own 
name  and  that  of  the  other  vendor,  whose  agent  he  was,  and 
the  other  vendor  ratified  the  signature,  and  joined  in  demand- 
ing the  purchase-money  and  in  tendering  a  deed  of  the  land, 
in  compliance  with  the  contract,  the  latter  is  estopped  from 
defending  against  the  contract,  and  the  purchaser  cannot 
plead  the  agent's  want  of  authority  as  a  ground  for  repu- 
diating the  contract  and  recovering  back  the  purchase  money 
paid. 

iDb — £<ZECUTED    Ck>NTBA0T — ReOOVEBY    OF    PUBOHASE-MONEY    PAID. — 

An  attempt  to  recover  part  of  the  purchase-money  paid  under 
the  contract  of  sale  is  an  attempt  to  undermine  an  executed 
contract,  and  the  purchaser  cannot  invoke,  in  favor  of  such 
action,  principles  which  apply  to  actions  for  the  enforcement 
of  executory  contracts. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL 

The  facta  are  stated  in  the  opinion  of  the  court. 
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Meux  &  Edwards,  and  Thompson  4&  King,  for  Appel- 
lant 

T.  P.  Byan,  for  Hespondent. 

McFabland,  J. — This  is  an  appeal  by  defendant  from 
a  judgment  against  him  for  six  hundred  dollars,  and 
from  an  order  denying  a  new  trial. 

The  complaint  merely  avers  that  on  April  4,  1888,  de- 
fendant was  indebted  to  plaintiff  and  certain  other 
named  persons  in  the  sum  of  six  hundred  dollars  for 
money  had  and  received  for  the  use  and  benefit  of  said 
persons;  that  the  others  assigned  said  indebtedness  to 
plaintiff;  and  that  no  part  of  the  same  has  been  paid. 
The  answer  specificially  denies  all  the  averments  of  the 
complaint  There  is  also  a  cross-complaint,  in  which 
defendant  avers  that  on  said  April  4,  1888,  he  and  one 
Afeux,  being  the  owners  of  certain  described  lots  of  land, 
r.>ntracted,  in  writing,  with  plaintiff  and  certain  other 
nersons  to  sell  them  the  said  lands  for  one  thousand 
eight  hundred  dollars, — six  hundred  dollars  in  cash,  and 
the  balance  in  two  equal  payments  in  six  and  twelve 
months;  that  the  six  hundred  dollars  sued  for  was  the 
first  cash  payment  on  said  contract;  that  plaintiff  and 
said  other  persons  went  into  possession  of  the  land  un- 
der said  contract ;  that  when  the  other  payments  became 
due,  defendant  and  said  Meux  demanded  payment,  and 
tendered  a  good  and  sufficient  deed  of  conveyance  of  said 
land,  but  that  plaintiff  and  said  other  persons  refused  to 
pay  or  to  accept  the  deed,  and  that  said  Meux  assigned 
all  his  right  to  defendant  The  prayer  of  the  cross-com- 
plaint is,  that  he  recover  judgment  against  plaintiff  and 
said  other  parties  for  said  deferred  payments,  and  for 
the  enforcement  of  a  lien  on  said  land.  The  answer 
of  the  plaintiff,  Scott,  and  others,  to  the  cross-oom- 
plaint,  first  denies,  in  terms,  that  there  was  any  such 
contract  in  writing;  but  it  admits  that  there  was 
such   a  verbal   contract,    that  the  six   hundred   dollars 
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was  paid  thereon,  and  that  ''then  and  there''  the  said 
Olenn  and  Meuz  executed,  in  writing,  a  receipt  and 
memorandum  of  said  contract^  in  words  and  figures  sm 
follows : — 

''Eeceived  of  Scott,  Cutten  [and  others  named],  six 
hundred  dollars,  one  third  of  purchase  price  of  lots 
Nos.  [describing  the  lots],  leaving  a  balance  of  twelve 
hundred  dollars,  in  gold  coin,  due  on  said  purchase, 
which,  by  the  terms  of  this  sale,  is  to  be  paid  in  two 
equal  payments,  together  with  interest  at  the  rate  of  ten 
per  cent  per  annum  on  the  whole  of  said  unpaid  pur- 
chase price,  at  the  maturity  of  each  installment,  till  paid 
in  like  coin,  within  six  and  twelve  months  from  date 
hereof.  If  paid  as  above  stated,  the  above-named  Scott, 
Cutten  ....  will  be  entitled  to  a  deed  of  the  above-de- 
scribed lots;  otherwise  this  agreement  becomes  void,  and 
all  payments  made  hereon  shall  be  forfeited. 

("Signed)        J.  T.  Meux  and  Q.  R  G.  Glenn.*' 

The  answer  denies  that  they  went  into  possession.  It 
does  not  contain  any  sufScient  denial  of  the  tender  of  a 
deed,  as  averred  in  the  cross-complaint.  Neither  does  it 
aver  that  Glenn  and  Meux  had  no  title,  or  could  not 
make  a  valid  conveyance  of  the  lots;  the  only  averment 
on  that  subject  being  that  ''at  no  time  have  the  said  Meux 
and  Glenn  shown  to  defendants,  or  either  of  them,  that 
they,  the  said  Meux  and  Glenn,  had  good  title  to  said 
lots."  In  an  amendment  to  the  answer,  they  aver  that 
Meux  did  not  actually  sign  the  above  memorandum,  but 
that  Glenn  signed  his  own  name,  and  also  that  of  Meux, 
without  written  authority  from  the  latter  to  do  so. 

The  only  findings  of  fact  are:  1.  "That  all  the  allegs- 
tions  and  averments  of  the  plaintiffs  complaint  are  truo, 
and  the  allegations  and  denials  of  the  defendant's  answer 
are  untrue" ;  and  2.  That  the  contract  mentioned  in  the 
cross-complaint,  "if  any  such  was  made,"  was  not  reduced 
to  writing  and  signed  by  the  defendants  to  said  cross- 
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complaint,  or  by  either  of  them,  and  that  they  did  not  take 
possession  of  the  land. 

Waiving  the  question  as  to  what  right  the  defendant 
may  have  for  affirmative  relief,  we  cannot  see  how  the 
first  finding  is  justified  by  the  evidence,  or  upon  what 
theory  the  judgment  in  favor  of  plaintiff  for  the  six 
hundred  dollars  can  be  maintained.  The  evidence 
shows  that  the  money  was  paid  in  accordance  with  the 
written  instrument  set  forth  in  full  in  the  answer  to  the 
cross-complaint.  Indeed,  the  only  evidence  introduced 
by  plaintiff  at  the  trial  was  that  instrument,  and  proof 
by  a  witness  that  the  six  hundred  dollars  was  paid 
**under  and  by  virtue  of  that  paper."  He  then  rested, 
and  defendant  made  a  motion  for  a  nonsuit,  which  was 
denied.  Meux  then  testified,  for  defendant,  ^at  while  he 
did  not  sign  his  name  to  the  instrument,  it  was  signed 
by  his  agent,  and  that  he  ratified  it,  and  joined  after- 
wards in  executing  and  tendering  a  deed  in  compliance 
with  it  Defendant's  evidence  also  showed  that  Meux 
and  Glenn  owned  the  land  and  could  have  given  a  per- 
fect title ;  that  plaintiff  and  his  assignors  made  no  objec- 
tion to  the  title,  or  to  the  contract,  when  the  deferred 
payments  became  due,  but  merely  asked  further  time  in 
which  to  pay,  and  were  granted  such  time,  until  finally 
they  concluded  to  repudiate  the  entire  contract.  How 
can  it  be  said,  therefore,  that  ''all  the  all^ations  and 
averments  of  the  plaintiff's  complaint  are  true"? — that 
is,  that  "on  the  fourth  day  of  April,  1888,  said  defend- 
ant was  indebted  to  plaintiff  and  his  assignors  in  the 
sum  of  six  hundred  dollars,  gold  coin  of  the  United 
States,  for  money  had  and  received  by  said  defendant, 
upon  said  4th  of  April,  1888,  for  the  use  and  benefit  and 
on  account  of  said  plaintiff  and  his  assignors?"  The 
plaintiff  introduces  in  evidence  a  certain  written  instru- 
ment which  he  is  shown  to  have  received  and  accepted, 
and  proves  that  the  money  sued  for  was  paid  under 
and    by   virtue   of   that   paper.      But   that   instrument 
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dtiows  that  plaintiff  paid  the  money,  upon  the  express 
understanding  and  condition  that  it  was  not  to  be  re- 
turned to  him;  that  it  was  money  "had  and  received  by 
defendant,  for  the  use  and  benefit  of"  Meux  and  Glenn, 
and  not  for  the  use  and  benefit  of  plaintiff  or  his  as* 
signors.  There  was  no  necessity  for  the  vendees  to  sign 
the  written  memorandum.  (^Vassaidt  v.  Edwards,  43  CaL 
458.)  Moreover,  they  did  sign  it,  by  indorsing  on  it  an 
assigoment  to  plaintiff.  The  court  does  not  find  whether 
or  not  Meux  signed  the  contract  or  was  a  party  to  it;  but 
the  evidence  clearly  shows  that  he  ratified  it  as  soon  as 
his  co-vendor  informed  him  of  it,  and  soon  afterwards, 
when  he  came  to  Fresno,  "again  ratified  the  sale  between 
the  parties,  and  talked  with  the  purchasers  about  ii** 
Again^  when  the  deferred  payments  became  due^  he  asked 
the  vendees  for  the  money;  and  they^  making  no  objection 
of  any  kind,  simply  asked  for  some  delay  until  they 
could  make  arrangements  to  pay.  They  proposed  at  one 
time  to  give  a  mortgage,  and  then  concluded  not  to  do 
so.  And  finally,  MeuK  united  with  Glenn  in  executing 
and  tendering  a  deed.  This  was  a  complete  ratification; 
and  he  would  have  been  estopped  from  making  a  defense 
for  himself  which  plaintiff  seeks  to  suggest  for  him. 
Moreover,  so  far  as  plaintiff's  alleged  cause  for  action  for 
the  six  hundred  dollars  paid  by  him  is  concerned,  he  is 
endeavoring  to  undermine  an  executed  contract;  while 
the  principle  whidi  he  invokes  applies  to  actions  for  the 
enforcement  of  executory  contracts.  We  see  no  grounds 
upon  which  the  judgment  in  his  favor  can  rest  The 
nonsuit  should  have  been  granted. 

It  is  not  necessary  to  discuss  the  defendant's  claim  for 
afllrmative  relief;  for  the  findings  on  that  subject  are 
clearly  insufficient. 

The  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Thobwtow,  J.,  and  Sharpsteiw,  J,,  concurred. 

Hearing  in  Bank  denied. 
UCXXVIL  CaIw— 16 
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[No.  13845.    In  Bank.— December  20,  1890.] 

JOSEPHINE  II,  BISHOP,  Petitioneb,  v.  THE  SU- 
PERIOR COURT  OF  LOS  ANGELES  COUNTY, 
AND  J.  W.  MoKINLEY,  Judge,  Respondents. 

Prohibition  —  Eminent  Domain  —  Municipal  Corporationb  — 
Right  ov  Wat  fob  Sbwbb — ^Failubb  to  Agree— Authobitt  to 
Sue. — ^A  wr!t  of  prohibition  will  not  lie  to  restrain  the  prose- 
cution of  an  action  by  city  authorities  to  condemn  a  right 
of  way  for  a  sewer,  on  account  of  the  absence  of  an  ayerment 
or  proof  that  the  city  authorities  were  unable  to  agree  with 
the  defendant,  or  that  the  local  board  of  the  municipal  cor- 
poration had  expressly  directed  the  institution  of  the  pro- 
ceeding. 

In. — ^JuBiSDicTiON — Question  or  Law — Appeal. — ^Whether  or  not 
the  failure  to  agree  or  to  authorize  the  suit  is  a  bar  to  the 
condemnation  proceeding  Is  not  a  question  going  to  the  Ju- 
risdiction of  the  superior  court,  but  is  a  question  of  law  to  be 
determined  by  ft  in  the  course  of  the  proceeding;  and  any 
error  in  such  determination  Is  subject  to  review  upon  appeal, 
and  does  not  furnish  ground  for  a  writ  of  prohibition. 

In.— SUPERIOB  COUBT — JURISDICTION  OF  Ck)NDEMNATION  PROCEEDING 
— CONSTITUTIONAL       LaW — SPECIAL       CaSES — CODE — MUNICIPAL 

Government  Act. — The  superior  court  is  a  court  of  general 
Jurisdiction,  and  derives  its  Jurisdiction  to  entertain  a  pro- 
ceeding by  a  city  or  town  to  condemn  private  property  for  a 
right  of  way  from  the  constitutional  grant  of  Jurisdiction 
over  special  cases  not  otherwise  provided  for,  and  from  the 
provisions  of  the  code  relative  to  special  proceedings,  *u<i 
not  from  the  municipal  government  act. 
I !».— Construction  of  Municipal  Government  Act— Failure  to 
Agree — ^Direction  to  Sue. — The  provisions  of  section  870 
of  the  municipal  government  act  do  not  affect  the  Jurisdic- 
tion of  the  superior  court  to  hear  and  determine  all  questions 
that  may  arise  between  the  parties  in  a  condemnation  pro- 
ceeding by  a  city  or  town,  although  a  failure  to  agree,  or  to 
direct  suit  to  be  brought  as  therein  provided,  may  affect  the 
right  of  the  municipality  to  maintain  the  action  and  to  se* 
cure  the  relief  demanded. 

Petition  to  the  Supreme  Court  for  a  writ  of  prohibi- 
tion to  the  Superior  Court  of  Los  Angeles  County,  and 
J.  W.  McKinley,  Judfi:e,  The  facts  are  stated  in  the 
(jpinion  of  the  court 

Ocurher,  Boalt  £  Bishop,  and  Stephen  M.  White,  for 

Petitioner. 

Section  870  of  the  municipal  corporation  act  is  oon- 
j^itutionaL     (Pritchett  v.  Stcmislaus  Co.,  78  Cal,  810.) 


Digitized  by 


Google 


Dec  1890.]     Bishop  v.  Supebiob  Coubt.  227 

Being  specially  applicable  to  municipal  corporations,  it 
controls  the  general  law  as  to  condemnation  proceedings. 
(1  Dillon  on  Municipal  Corporations,  8d  ed.,  sees.  87, 
QOte^  89,  607.)  The  jurisdiction  of  the  superior  court 
quoad  these  proceedings  is  statutory  and  speciaL  Special 
statutory  authority  must  be  strictly  pursued,  or  the  exer- 
cise of  it  may  be  impeached  collaterally  for  want  or  excess 
of  jurisdiction.  (Cooley  on  Taxation,  2d  ed.,  626 ;  7  Rob- 
inson's Practice,  67,  107,  109 ;  Wells  on  Jurisdiction,  sec. 
70;  People  v.  Otis,  74  HL  384;  Thaicher  v.  Powell,  0 
Wheat  127;  Williamson  v.  Berry,  8  How.  494;  Webster 
7.  Reid,  11  How.  460;  Auditor-Oeneral  v.  Pullman,  34 
Mich.  59;  Rogers  v.  Dai,  6  Hill,  416;  In  re  Smith,  10 
Wend.  449;  Ouisebert  v.  Etchison,  61  Md.  487;  Kelly  v. 
Bemis,  4  Gray,  84 ;  64  Am.  Dec.  60 ;  Folger  v.  ColumHai) 
Co.,  99  Mass.  274;  96  Am.  Dec  747;  Harshaw  v.  Taylor, 
3  Jones,  813;  State  v.  Fond  du  Lac,  42  Wis.  287;  Baker 
V.  LorrUlard,  4  N.  Y.  266;  Chollar  M.  Co.  v.  Wilson,  60 
OaL  374 ;  S.  F.  etc.  Co.  y.Alameda  Water  Co.,  36  CaL  644 ; 
Dorsey  v.  Barry,  24  Cal.  452;  Whitney  v.  Delegates,  14 
Cal.  503;  Saunders  v.  Haynes,  13  Cal.  160;  MuUigan  v. 
Smith,  59  Cal.  206.)  Where  the  statute  makes  a  failure 
to  agree  a  condition  precedent  to  suit,  it  is  jurisdictional. 
{QHmer  v.  lAme  Point,  19  CaL  68 ;  Contra  Costa  R.  R. 
Co.  V.  Moss,  23  CaL  324 ;  Lincoln  v.  Colusa  Co.,  28  CaL 
666;  S.  F.  &  A.  W.  Co.  v.  A.  W.  Co.,  36  CaL  646;  Ma- 
honey  V.  Supervisors,  53  CaL  383 ;  Eyslop  v.  Finch,  99  IlL 
171 ;  Lewis  on  Eminent  Domain,  sec.  301 ;  7n  re  Lochport 
etc.  R.  R.  Co.,  77  N.  Y.  667 ;  In  re  Boston  etc.  R'y  Co.,  79 
K  Y.  70 ;  Lind  r.  Clemens,  44  Mo.  540 ;  Reitenbaugh  v. 
Chester  V.  R.  R.,  21  Pa.  St  100;  Dychman  v.  Mayor,  5 
K  Y,  487 ;  QHbert  v.  Columbia  Turnpike  Co.y  8  Johns. 
Cas.  107 ;  State  v.  Trenton,  36  K  J.  L  499 ;  Vaily.  Morris 
etc.  R.  R.  Co.,  21  K  J.  L  189 ;  Doughty  v.  S.  &  E.  R.  R, 
Co.,  21  N.  J.  L.  442 ;  Coster  v.  New  Jersey  R.  R.  Co.,  23 
N.  J.  L.  227;  State  v.  Plainfield,  41 N.  J.  L.  140 ;  Leslie  v. 
Si.  Louis,  47  Mo.  474;  Whistler  ▼•  Drain  Co.,  40  Mich. 
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591 ;  Oregon  R'y  d  Nav.  Co.  v.  Oregon  Real  Estate  Co.,  10 
Or.  444 ;  Powers  v.  R"y  Co.,  33  Ohio  St.  429 ;  Rowland  v. 
School  District,  15  R.  I.  184.)  An  express  direction  by 
the  trustees  of  the  city  to  bring  the  suit  was  essential  to 
jurisdiction.  (Lewis  on  Eminent  Domain,  sec  308,  and 
cases  cited.)  Prohibition  is  the  proper  remedy,  as  the 
court  cannot  give  itself  jurisdiction  by  an  erroneous  de- 
cision, {Staie  V.  Hvdnall,  2  Nott  &  McC.  419 ;  Thomp- 
son V.  Ingham,  68  Eng.  Com.  L.  7.18 ;  Cox  v.  Mayor,  L.  R. 
2  H.  L  Cas.  254;  Liverpool  v.  Everton,  L  R  6  Coul  P, 
418;  Queen  v.  Judge,  L.  R.  20  Q.  B.  Div.  167.) 

John  HoA/nes,  and  Thorruis  Mitchell,  for  Respondents. 

The  question  is,  not  whether  the  city  of  Pasadena  was 
entitled  to  recover  in  the  action  in  the  superior  court, 
but  whether  that  court  had  jurisdiction  to  hear  and  deter- 
mine that  question.  {Ex  parte  Cordon,  104  U.  S.  515.) 
This  is  not  a  summary  proceeding  under  a  special  statute, 
but  is  a  proceeding  under  a  general  statute,  in  a  court  of 
general  jurisdiction,  in  the  nature  of  an  action  falling 
within  the  usual  powers  of  the  court.  {Harvey  v.  Tyler,  2 
Wall.  342.)  Jurisdiction  is  the  power  to  hear  and  deter- 
mine the  subject-matter  involved.  {Umied  Staies  v.  Arre- 
dondo,  6  Pet  709 ;  HwrU  v.  Huni,  72  N.  Y.  229,  230;  28 
Am.  Rep.  129.  See  also  Central  Pacific  R.  R.  Co.  v. 
Placer  Co.,  43  Cal.  368 ;  Lange  v.  Benedict,  73  N.  Y.  28 ; 
29  Am.  Rep.  80;  Ackerley  v.  Parkinson,  3  Maule  &  S. 
411,  427.)  The  commission  of  an  error  of  judgment  can- 
not be  arrested  or  corrected  by  the  writ  of  prohibition. 
{Powelson  v.  Lockwood,  82  CaL  613 ;  Ex  parte  PennsyJr 
vania,  109  U.  S.  174;  Murphy  v.  Superior  Court,  84  Cal. 
592.)  The  jurisdiction  of  the  superior  court  is  not  de- 
rived from  section  870  of  the  municipal  government  act, 
but  is  derived  from  the  general  law.  (Code  Civ.  Proc, 
sees.  1237,  1238,  1243 ;  Boom  Co.  v.  Patterson,  98  U.  S. 
406;  United  Staies  v.  Jones,  109  U.  S.  518.) 
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Fox,  J. — This  19  a  petition  for  a  writ  of  prohibition 
to  restrain  the  superior  court  of  the  county  of  Los  Ange- 
les, McKinley,  Judge,  from  further  proceedings  against 
the  petitioner  in  a  certain  action  pending  in  that  court, 
wherein  the  city  of  Pasadena  is  plaintiff,  and  the  peti- 
tioner herein,  and  several  other  persons,  including  the 
county  of  Los  Angeles,  are  defendants,  brought  for  the 
purpose  of  acquiring,  by  condemnation,  a  right  of  way 
for  a  sewer  along  and  in  certain  of  the  county  roads  of 
said  county  of  Los  Angeles. 

The  city  of  Pasadena  is  a  municipal  corporation  of  the 
sixth  class,  organized  and  existing  under  the  provisions 
of  chapter  7  of  the  act  of  the  legislature,  entitled  ^^An  act 
to  provide  for  the  organization,  incorporation,  and  gov- 
ernment of  municipal  corporations,"  approved  March 
13,  1883.  For  the  purpose  of  providing  drainage  for  the 
city,  and  protecting  the  health  of  the  inhabitants  thereof, 
she  has  devised  and  adopted  a  system  of  sewerage,  and 
secured  a  considerable  tract  of  land  situate  outside  of 
and  a  considerable  distance  from  the  corporation  as  a 
place  for  the  discharge  of  the  sewerage  of  the  city,  called 
the  "sewer  farm,"  and  has  commenced  the  construction 
of  a  main  sewer  through  certain  streets  of  the  city,  and 
contemplates  continuing  the  same  through  certain  of  the 
public  highways  of  the  county  from  the  city  to  said 
"sewer  farm."  The  right  of  way  has  been  granted  by 
the  board  of  supervisors  of  the  county,  for  said  sewer, 
through  the  necessary  highways,  for  a  portion  of  the 
distance,  but  there  is  one  highway  through  which  the 
city  authorities  declare  that  it  is  necessary  to  construct 
the  same,  the  fee  of  which  is  not  vested  in  the  county, 
but  the  county  has  a  grant  of  the  same,  "for  the  pur- 
poses of  a  highway,  but  for  no  other  purpose,"  or  in 
other  words,  a  mere  easement ;  and  to  secure  the  right  of 
way  for  this  sewer  in  that  highway,  which  constitutes  a 
part  of  the  route  of  the  sewer,  the  action  was  brought,  the 
further  prosecution  of  which  it  is  now  sou^t  to  prohibit. 
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It  is  claimed  on  tJio  part  of  the  petitioner  here^  who 
is  the  owner  of  a  tract  of  land  situate  on  the  east  side 
of  the  road  or  highway  along  which  the  right  of  way  is 
sought  to  be  secured  by  condomnationy  and  who  owns 
the  fee  to  the  center  of  the  road,  and  covering  that  part 
of  the  roadway  in  front  of  her  lot  under  which  the  sewer 
is  to  be  laid,  that  the  court  has  no  jurisdiction  to  enter- 
tain the  case,  or  to  render  or  enforce  any  judgment 
therein,  because  it  is  not  alleged  or  shown  that  the  city 
authorities  were  unable  to  agree  with  her  for  the  right 
of  way,  and  because  it  does  not  appear,  from  the  record 
of  the  proceedings  of  the  city  council,  that  it  ever  author- 
ized the  commencement  of  the  action. 

The  question,  then,  is,  whether  the  absence  of  the  ex- 
istence, or  the  want  of  averment  or  proof,  of  these  two 
facts,  or  either  of  them,  deprives  the  court  below,  re- 
spondent here,  of  all  jurisdiction  to  entertain,  hear,  or 
determine  the  action,  or  whether  they  simply  go  to  the 
question  of  the  right  of  the  plaintiff  in  the  action  to  in- 
stitute and  maintain  the  same,  and  to  recover  therein. 
If  they  deprive  tlie  court  of  jurisdiction  to  entertain  the 
action,  and  to  hear  and  determine  the  rights  of  the  par- 
ties therein,  so  that  it  is  acting  upon  the  complaint  filed 
therein  wholly  without  jurisdiction,  then  it  would  seem 
that  the  petitioner  here  might  be  entitled  to  relief  by 
prohibition ;  but  if,  on  the  oUier  hand,  it  has  jurisdiction 
to  entertain  the  action  for  condemnation  so  commenced 
before  it,  and  these  are  merely  questions  upon  which 
among  others,  it  may  be  called  upon  to  adjudicate  in  the 
course  of  the  proceeding  before  it,  then  the  mere  fact 
that  it  reaches  an  erroneous  conclusion  upon  these  ques- 
tions, or  either  of  them,  will  not  entitle  plaintiff  to  the 
writ  of  prohibition,  but  the  error,  if  it  be  one,  will  be 
subject  to  review  upon  appeal. 

Chapter  7  of  the  mimicipal  incorporation  act  referred 
to  is  the  one  which  provides  for  the  organization,  pow- 
ers, and  government  of  municipalities  of  the  sixth  class. 


Digitized  by 


Google 


Dec  1890.]      Bishop  v.  Supeeioe  Cotjet.  231 

Section  862  of  that  acty  found  in  that  chapter  (Stats. 
1883,  p.  269),  gives  to  the  board  of  trustees  power  to 
construct,  establish,  and  maintain  drains  and  sewers. 
Section  870  (p.  273),  so  far  as  it  relates  to  the  subjectr 
matter  of  this  question,  reads  as  follows:  "Whenever 
it  shall  become  necessary  for  the  city  or  town  to  take  or 
damage  private  property  for  the  purpose  of  ...  .  rights 
of  way  for  drains,  sewers,  and  aqueducts,  .  •  •  .  and 
the  board  of  trustees  cannot  agree  with  the  owner  thereof 
as  to  the  price  to  be  paid,  the  trustees  may  direct  pro- 
ceedings to  be  taken  under  section  1237  and  following 
sections,  to  and  including  section  1263,  of  the  Code  of 
Civil  Procedure,  to  procure  the  same.^' 

Petitioner  insists  most  strenuously  that  it  is  from  this 
section  that  the  court  derives  its  jurisdiction  to  enter- 
tain a  proceeding  for  condemnation,  for  such  a  purpose, 
at  the  suit  of  such  a  corporation;  and  that  if  the  com- 
plaint fails  to  show,  or  showing  it,  upon  the  trial,  the 
plaintiff  fails  to  prove,  an  attempt  and  inability  to  agree, 
and  an  order  of  the  trustees  to  prosecute  the  action,  the 
court  is  entirely  without  jurisdiction  in  the  premises. 

We  cannot  accede  to  this  proposition.  The  superior 
court  is  a  court  of  general  jurisdiction.  By  section  5  of 
article  6  of  the  constitution  it  is  specially  provided  that 
it  shall  have  jurisdiction  "of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for."  Part  3 
of  the  Code  of  Civil  Procedure  provides  for  "special 
proceedings  of  a  civil  nature.*^  Title  7  of  that  part  is 
devoted  specially  to  the  making  of  provision  for  pro- 
ceedings had  in  the  exercise  "of  eminent  domain."  Jt 
constitutes  the  general  law  of  the  state  upon  that  subject, 
and  expressly  provides  that  the  right  of  the  people  or 
government  to  take  private  property  for  public  use  may 
be  exercised  in  the  manner  provided  in  that  title.  Sec- 
tion 1243,  found  in  that  title,  provides  that  "all  proceed- 
ings under  this  title  must  be  brought  in  the  superior 
court  of  the  county  in  which  the  property  is  situate." 
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They  must  be  commenced  by  the  filing  of  a  complaint 
and  issuing  a  summons  thereon.  Section  1238  defines 
the  purposes  for  which  the  power  may  be  exercised,  and 
among  these  is  "sewerage  of  any  incorporated  city."  It 
is  from  the  constitution,  the  provisions  of  which  are  re- 
peated in  section  76  of  the  Code  of  Civil  Procedure,  and 
from  title  7,  part  3,  of  said  code,  and  not  from  any  sec- 
tion or  provision  of  the  municipal  government  act,  that 
the  superior  court  derives  its  jurisdiction  in  and  over 
proceedings  had  in  the  exercise  of  the  power  of  eminent 
domain.  The  provisions  of  the  lastrnamed  act  may  af- 
fect the  question  of  the  right  of  the  municipality  to  main- 
tain its  action,  and  secure  in  the  court  the  relief  de- 
manded, but  they  do  not  affect  the  jurisdiction  of  the 
court  to  hear  and  determine  all  questions  that  may  arise 
between  the  parties  in  such  proceeding. 

Counsel  have  cited  very  many  cases  in  support  of  the 
proposition  that  the  fact  of  inability  to  agree,  and  express 
authorization  to  institute  the  proceeding,  are  jurisdic- 
tional, and  go  to  the  power  of  the  court  itself  to  hear 
and  determine  the  case.  But  most  of  them  are  cases 
where  the  proceeding  was  not  only  special,  and  not  ac- 
cording to  the  usual  course  of  civil  procedure,  as  it  is 
here,  but  also  before  tribunals  which  were  themselves 
special  and  of  limited  jurisdiction.  2To  one  of  them,  so 
far  as  we  have  been  able  to  find,  challenges  the  power  of 
a  court  of  general  jurisdiction  to  hear  and  determine,  in 
such  a  proceeding,  the  question  of  the  right  of  parties  to 
maintain  the  action  and  secure  the  relief  under  statu- 
tory provisions  like  that  above  quoted  from  the  munici- 
pal government  act  The  rulings  made  in  the  cases 
cited  were  made,  not  upon  application  for  prohibition, 
but  upon  appeal,  or  when  the  proceeding  was  before  a 
tribunal  of  special  and  limited  jurisdiction,  upon  cer- 
tiorari. 

The  complaint  in  the  condemnation  proceeding  here 
sought  to  be  prohibited  is  in  strict  conformity  with  the 
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provisions  of  section  1244  of  the  Code  of  Civil  Procedure, 
and  contains  everything  that  is  there  required.  If  it  be 
true  that  the  absence  of  either  averment  or  proof  of  at- 
tempt and  inability  to  agree,  or  of  express  direction  by 
the  local  board  to  institute  and  prosecute  the  proceeding, 
bars  the  right  of  the  plaintiff  to  maintain  the  action,  or 
to  recover  the  relief  sou^t,  that  would  seem  to  be  a 
matter  of  defense,  either  by  demurrer  or  by  plea,  and  in 
such  case  the  court  before  which  the  proceeding  is  prose- 
cuted would  be  the  one  to  pass  upon  the  question  so 
raised,  in  the  first  instance.  Error  in  such  determina- 
tion  would  be  subject  to  review  upon  appeal ;  but  it  would 
be  merely  error  in  the  exercise  of  jurisdiction,  and  would 
not  entitle  the  party  aggrieved  to  prohibition.  We  are 
not  called  upon  or  authorized,  in  this  proceeding,  to  de- 
termine whether  a  ruling  either  way  upon  such  a  ques- 
tion would  be  error;  that  must  be  determined  when  the 
case  comes  here  in  proper  form.  All  that  we  need  now 
determine  is,  that,  if  error,  it  does  not  furnish  ground 
for  prohibition. 

Upon  this  proposition,  the  case  of  State  v.  ValliarU, 
18  S.  W.  Rep.  898,  seems  to  be  much  in  point  We 
quote  the  statement  as  to  what  the  case  was,  and  as  to 
what  the  court  said  on  the  subject,  from  petitioner's  reply 
brief:  "A  certain  railroad  company  sought  to  condemn 
part  of  the  track  of  another,  by  proceedings  taken  in  the 
circuit  court  of  St.  Louis.  The  defendant  company  ap- 
plied for  a  writ  of  prohibition,  on  the  ground  that  the 
statutes  and  ordinances  of  St  Louis  did  not  authorize 
the  exercise  of  jurisdiction  in  eminent  domain  there  in- 
voked in  favor  of  the  company  invoking  it."  Upon  ihe 
application  for  prohibition,  the  court  held  "that  the 
circuit  court  of  St  Louis  had  jurisdiction  of  proceedings 
to  appropriate  property  to  public  use,  in  the  exercise  of 
the  right  of  eminent  domain,  in  a  proper  case,  is  un- 
questioned and  unquestionable;  but  the  substance  of  the 
petitioner's  contention  here^  as  well  ^  the  ground  on 
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which  they,  as  defendants,  resisted  the  proceedings  in 
the  circuit  courts  is,  that  the  statutes  and  ordinances  do 
not  authorize  the  exercise  of  such  jurisdiction  in  behalf 
of  the  Southern  Kailroad  Company.  We  are  of  opinion 
that  the  question  thus  raised  is  not  a  proper  one  for  our 
decision  upon  this  application.  Where  the  action  or 
course  which  the  court  is  about  to  adopt  is  such  as  it 
has  lawful  power  to  take,  it  should  not  ordinarily  be 
prohibited  from  taking  it  Whether  the  particular  facts 
on  which  the  court  proceeds  in  that  regard  are  or  are 
not  sufficient  to  justify  its  exercise  of  jurisdiction,  is  a 
question  of  law,  the  solution  of  which,  either  way,  can- 
not impair  the  court's  right  to  apply  its  judicial  power 
in  the  premises  according  to  its  view  of  the  law,  and  of 
the  facts  before  if 

This  quotation,  taken  from  the  petitioner's  own  brief, 
would  seem  to  be  conclusive  against  her  in  this  proceed- 
ing. Nor  is  there  anything  in  any  of  the  cases  cited 
from  this  court  in  conflict  with  this  view.  We  have 
examined  them  all,  and  in  every  case  but  one,  where 
the  court  has  discussed  the  point  here  contended  for  by 
petitioner,  it  was  upon  appeal,  and  the  question  was, 
whether  the  court  below  had  erred  in  its  determination 
of  this  question  of  law,  not  in  exercising  jurisdiction  to 
determine  upon  it  In  the  one  case  of  Mahoney  v. 
Supervisors,  63  Cal.  384,  the  proceeding  was  for  a  writ 
of  mandate  to  compel  the  board  of  supervisors  to  act 
upon  the  appointment  of  commisisoners,  made  by  the 
mayor  and  others,  to  condemn  certain  water  rights. 
The  petitioner,  who  claimed  to  be  the  owner  of  the 
property  which  was  to  be  condemned,  failed  to  show 
that  he  had  ever  offered  to  sell  at  any  price.  The  stat- 
ute and  the  tribunal  were  both  special  and  local;  and 
the  act  provided  for  the  appointment  of  commissioners 
only  in  case  the  municipal  authorities,  who  had  not  only 
the  authority  to  purchase,  but  to  select  the  commissioners 
in  case  the  property  could  not  be  acquired  by  negotia- 
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tion.     The  court  refused  to  grant  the  writ     We  do  not 
see  that  the  case  is  at  all  in  point 

Petitioner  relies  upon  the  decision  of  this  court 
recently  made  in  the  case  of  Havemeyer  v.  Superior 
Court,  as  decisive  of  the  question  of  her  right  to  the  writ 
of  prohibition  in  this  case.  The  cases  are  not  at  all 
paralleL  In  the  Havemeyer  case,  the  proceeding  in 
the  court  below  was  one  taken  on  behalf  of  the  state  to 
secure  a  decree  declaring  the  corporate  franchise  of  a 
private  corporation  forfeited,  and  for  a  statutory  penalty 
for  violation  of  its  charter.  Upon  th«.  application  for 
prohibition  in  this  court,  no  question  \\t0  made  as  to  the 
jurisdiction  of  the  court  below  to  htai*  and  determine 
the  action  which  was  brought  before  it,  and  in  it  to 
determine  every  question  that  was  raised  affecting 
the  rights  of  the  parties  to  the  action  in  the  subject- 
natter  thereof.  And  this  court,  in  passing  upon  the 
application,  expressly  declared,  in  substance,  that  it  did 
not  pass  upon  the  jurisdiction  or  the  regularity  of  the 
prooeedings  of  the  court  below  in  hearing  and  deter- 
mining the  case  before  it,  or  in  enforcing  the  judgment 
which  it  had  rendered.  The  proceeding  to  which  the 
judgment  of  and  the  writ  granted  by  this  court  was 
directed  was  one  had  after  judgment  in  the  matter  of 
appointing  a  receiver  with  express  direction  to  seize  and 
take  into  his  possession  certain  property  not  involved 
in  the  action  in  which  the  court  had  pronounced  its 
judgment,  and  which  was  at  the  time  in  the  possession 
of  and  claimed  to  be  owned  by  persons  who  were  not 
parties  to  that  action,  and  who,  consequently,  had  no 
day  in  court,  and  no  right  of  appeal.  In  this  case  the 
petitioner  is  a  party  defendant  in  the  action  pending  in 
the  court  below,  and  is  actively  prosecuting  her  defense, 
with  a  riglit  to  have  any  ruling  which  may  be  made  in 
that  court  reviewed  here  on  appeal.  In  the  view  we 
take  of  the  case,  she  is  not  entitled  to  the  relief  here  de- 
manded* 
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The  writ  must  be  denied,  and  the  order  heretofore 
made  herein,  staying  proceedings  in  the  court  below,  va- 
cated. 

So  ordered. 

Thobnton,  J.,  SHABPSTEnr,  J.,  and  Pateesow,  J., 
concurred. 


[No.  13470.    In  Bank. — ^December  20, 1890.] 

JOHN  VOEWERK,   Appellant,  v.   C.   A.   NOLTE, 

Respondent. 

Vkrdob  and  Pubchaseb — CoNTBAor  or  Sale — Conbteuction— Use 
OF  Printed  Biank. — ^When  a  printed  blank  U  used  in  a  con- 
tract for  the  sale  of  land,  if  there  is  any  doubt  about  how  the 
contract  is  to  be  construed,  and  words  found  in  the  printed 
part  are  repugnant  to  the  general  scope  and  purpose  of  the 
contract,  as  the  same  appears  from  the  original  or  writtoi 
parts  thereof,  the  latter  must  controL 

Id. — CJoNTRACT  Making  Time  of  Essence — Payment  of  Purchasb- 
MONBT — Ck>NVEYAN0E  AT  FUTURE  TiMB. — ^Whsu  the  provlsion 
that  "time  is  of  the  essence  of  the  contract"  is  used  in  a 
contract  of  sale  with  reference  to  payments  of  purchase- 
money,  its  object  is  to  protect  the  vendor  against  delays  in 
future  payments,  and  it  has  no  application,  where  the  price 
Is  already  fully  paid,  and  nothing  remains  to  be  done  but 
to  make  the  conyeyance;  and  if  such  provision  is  contained 
in  a  printed  form  used  in  making  the  contract,  it  will  not  be 
construed  to  apply  to  the  written  promise  of  the  vendor  to 
execute  a  deed  within  one  year. 

Id,— Vendee  in  Possession — Tender  of  Deed  after  Trifs  Limited. 
— ^Recovert  of  Purohasb-monet — ^When  tha  vendee  remains 
in  possession  and  recedes  the  rents  ^nd  profits  after  the 
time  limited  for  the  tender  of  a  deed,  he  cannot  avail  him- 
self of  apromise  of  the  vendor  to  return  the  purchase-money, 
with  three  per  cent  per  month  interest  thereon,  if  he  should 
f&il  to  deliver  a  deed  within  one  year,  if  a  deed  conveying 
good  title  is  tendered  within  three  days  after  a  demand  made 
therefor,  and  within  eight  days  after  the  expiration  of  the 
year. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

Action  to  recover  $3,750,  and  interest  at  the  rate  of 
three  per  cent  per  month  from  June  24,  1887.  The 
action  is  upon  a  contract  in  writing,  whereby  the  plain- 
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tifp  agreed  to  paj^  and  did  pay^  to  the  defendant^  $3^750 
for  a  certain  lot  of  land  which  the  defendant  agreed  to 
convey  to  the  plaintiff  one  year  after  the  date  of  the  con- 
tract. The  contract  was  dated  June  24,  1887.  On  the 
same  day,  and  before  the  plaintiff  paid  to  the  defendant 
the  said  $3,750,  the  defendant  made  and  executed  the 
following  agreement,  to  wit: — 

^^This  agreement  is  to  certify  that  I,  the  undersigned, 
promise  to  execute  a  deed  to  a  lot  on  First  Street,  to 
which  I  executed,  to-day,  an  agreement,  and  which  has 
been  paid  in  full  by  Mr.  John  Vorwerk,  and  in  case  of 
failure  of  the  undersigned  to  deliver  and  execute  a  deed 
after  one  year  from  date  hereof,  bind  myself  to  refund 
the  purchase  pricey  three  thousand  seven  hundred  and 
fifty  dollars  ($3,750),  with  interest  at  the  rate  of  three 
per  cent  per  month,  C.  A.  Nolte." 

A  deed  was  not  tendered  until  July  2,  1888,  when  the 
tender  thereof  was  refused.  The  contract  to  convey,  in 
which  Nolte  was  named  as  the  party  of  the  first  part,  and 
Vorwerk  the  party  of  the  second  part,  acknowledged  re- 
ceipt^ in  full,  of  the  purchase-money,  $3,750,  for  the  land 
described  in  the  contract,  and  contained  the  following 
clauses :  ^^It  is  further  agreed  that  time  is  of  the  essence 
of  this  contract;  and  in  the  event  of  a  failure  to  comply 
with  the  terms  hereof  by  the  said  party  of  the  second 
part,  the  said  party  of  the  first  part  shall  be  released  from 
all  obligations  in  law  or  equity  to  convey  said  property, 
and  said  party  of  the  second  part  shall  forfeit  all  right 
thereto,  and  to  moneys  theretofore  paid  under  this  con- 
tract, and  interest  in  or  to  said  moneys  or  said  property 
shall  thereupon  immediately  cease,  as  fully  as  if  said 
moneys  had  never  been  paid  or  this  agreement  entered 
into.  And  the  said  party  of  the  first  part,  on  receiving 
Buch  payment  as  hereby  acknowledged  at  the  time  and 
in  the  manner  above  mentioned,  agrees  to  execute  and 
deliver  to  the  said  party  of  the  second  part,  or  to  his 
assigns^  a  good  and  sufficient  deed  of  grant,  bargain,  and 
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sale,  conveying  to  said  party  of  the  second  part,  or  to 
his  assigns,  the  title  to  said  premises.  Said  perfect 
deed  has  to  be  executed  by  said  first  party  and  delivered 
to  the  said  second  party  one  year  after  date  of  this."  On 
the  first  hearing  of  the  cause  in  Bank,  the  judgment  and 
order  appealed  from  were  reversed,  upon  the  ground  that 
the  parties  had  agreed  to  make  time  of  the  essence  of  the 
contract,  and  that  the  failure  to  deliver  the  deed  within 
the  year,  as  agreed,  made  the  vendor  liable  upon  the  con- 
tract to  refund  the  purchase-money,  with  interest  at  tlie 
rate  of  three  per  cent  per  month.  Further  facts  are 
stated  in  the  present  opinion  of  the  court,  which  was 
rendered  on  rehearing  of  the  cause  in  Bank. 

J.  W.  Mitchell,  and  Chapman  &  Hendrick,  for  Appel- 
lant. 

The  contract  was  alternative  to  deliver  the  deed  or  to 
repay  the  money,  with  the  agreed  interest.  (Chitty  on 
Contracts,  624  b,  subd.  2;  2  Wharton  on  Contracts,  c. 
18,  sees.  619,  620;  2  Parsons  on  Contracts,  657.)  The 
right  of  election  is  in  the  promisor.  (3  Addison  on  Con- 
tracts, 1188.)  The  election  must  be  made  before  the  day 
of  performance,  or  the  right  is  lost,  and  passes  to  the 
other  party.  (Parsons  on  Contracts,  651 ;  2  Wharton  on 
Contracts,  sees.  620,  622 ;  Civ.  Code,  sec.  1449 ;  Drake  v. 
Harrison,  69  Wis.  99 ;  Eetvrick  v.  Ooldstone,  48  Cal.  654.) 

/.  D.  Bicknell,  and  R.  H.  F.  Variel,  for  Respondent 

Forfeitures  are  not  favored  and  will  not  be  enforced 
in  equity,  but  will  be  relieved  against  where  compensa- 
tion can  be  made,  and  there  is  no  grossly  negligent,  will- 
ful, or  fraudulent  breach  of  duty.  (Civ.  Code,  sec.  3275 ; 
Keller  v.  Lewie,  53  Cal.  118;  Story's  Eq.  Jur.,  sec 
1319,  and  cases  cited;  McCormick  v.  Rossi,  70  Cal.  474.) 
Plaintiff,  being  in  possession  under  the  contract,  cannot 
reclaim  the  purchase-monoy  without  surrendering  pos- 
session.    {Ewynes  v.  White,  55  Cal.  38;  Civ.  Code,  sec 
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1691;  Pomeroy  on  Specific  Performance,  aecs.  375,  376.) 
There  has  heen  no  time  that  the  contract  could  not  have 
been  specifically  enforced  by  the  plaintiff.  (VassauU  v. 
Edwards,  43  CaL  459.)  Defendant  never  had  the  right 
to  elect  not  to  make  a  deed,  and  the  doctrine  of  electioti 
is  inapplicabla 

Stephen  M.  While,  amicus  curice,  also  for  Eespondent. 

Vorwerk's  conduct  in  retaining  possession  constitutes 
a  waiver  of  the  condition  as  to  time  of  execution  of  the 
deed.  (Pomeroy  on  Specific  Performance,  sees.  894, 424.) 
It  is  inconsistent  with  the  maxim,  Qvi  sintit  eomanodtum 
sentire  debet  et  onus. 

Fox,  J. — ^Upon  rehearing  and  reargument  of  this 
case^  a  fact  is  conceded  which  was  before  sufficiently 
apparent  to  be  suspected,  but  not  sufficiently  so,  from 
the  record  as  printed  here,  to  justify  action  upon  it  as 
a  fact  provided;  viz.,  that  the  original  contract  between 
the  parties  was  partly  written  and  partly  printed;  that 
in  preparing  it,  the  parties  had  used  a  form  printed  in 
blank,  in  common  use  in  the  preparation  of  contracts 
for  the  sale  of  real  property,  where  deferred  payments* 
were  to  be  made;  and  that  the  words  ''time  is  of  the 
essence  of  this  contract,"  as  found  therein,  was  a  portion 
of  the  printed  and  not  of  the  written  matter.  If,  there- 
fore, there  is  any  doubt  about  how  the  contract  is  to  be 
construed,  the  rule  prescribed  in  section  1651  of  the 
Civil  Code  is  to  be  applied  in  the  construction  thereof. 
Applying  this  rule,  and  it  appearing  not  only  that  the 
contract  was  partly  written  and  partly  printed,  but  that 
the  printed  part  was  prepared  without  special  reference 
to  these  particular  parties  or  this  particular  contract, 
the  question  is,  whether  these  words  so  found  in  the 
prmted  part  are  repugnant  to  the  general  scope  and  pur 
pose  of  the  contract  as  the  same  appears  from  tlio 
original   or  written   parts   thereof.     Of  this   we   think 
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there  can  be  no  doubt.  It  is  a  matter  of  common  under- 
standing that  when  these  words — "time  is  of  the  es- 
sence of  this  contract" — are  used,  it  is  with  reference 
to  future  payments;  that  their  purpose  is  to  protect  the 
vendor  against  delays  in  payment  of  the  purchase  price, 
and  the  tying  up  of  his  estate  beyond  the  fixed  period, 
without  the  payment  of  the  agreed  compensation  there- 
for ;  and  that  they  have  no  place  in  the  contract  after  the 
full  price  is  paid,  and  when  nothing  remains  to  be  done 
but  to  make  the  conveyance.  Even  where  there  are 
future  payments  to  be  made,  if  the  time  of  payment  is 
not  fixed,  time  is  not  of  the  essence  of  the  contract 
(Dan/  V.  Cohru,  65  Cal.  508.)  It  is  evident  that  in  the 
blank  used  in  this  case,  the  words  were  inserted  and 
used  solely  with  reference  to  the  duties  of  the  vendee, 
the  party  of  the  second  part;  for  immediately  after  them, 
and  in  the  same  connection,  we  find  the  following:  "In 
event  of  a  failure  to  comply  with  the  terms  hereof  by  the 
said  party  of  the  second  part,  the  said  party  of  the  first 
part  shall  be  released  from  all  obligations  in  law  and 
equity  to  convey  said  property,^'  etc.  Then,  in  another 
part  of  the  instrument, — ^the  written  part  thereof, — it  is 
provided  that  the  vendor,  the  party  of  the  first  part,  shall 
have  one  year  in  which  to  make  the  conveyance,  and  it 
is  alleged  and  found  that  this  was  done  to  enable  him 
firjt  to  secure  the  cancellation  of  an  existing  mortgage, 
which  was  not  then  mature. 

By  the  subsequent  writing,  made  on  the  same  day,  it 
was  provided  that  if  the  vendor  failed  to  execute  and 
deliver  a  deed  "after  one  year  from  the  date  hereof,"  he 
should  return  the  purchase  price,  with  three  per  cent 
per  month  interest  thereon.  Meantime,  the  vendee  went 
into  immediate  possession,  and  received  the  rents  of  the 
premises.  The  year  expired  June  24th.  On  the  29th, 
the  purchaser  demanded  his  deed,  and  three  days  later, 
which  defendant  testifies  was  as  soon  as  he  could  have  it 
prepared,  he  tendered  the  deed,  duly  executed.     No  ob- 
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jection  was  made  to  it  that  it  was  not  properly  executed, 
or  did  not  convey  good  title.  The  vendee  was  still  in 
possession,  and  had  collected  the  rents  np  to  a  time  even 
beyond  that  of  the  date  of  the  tender.  We  think  the 
deed  was  tendered  in  time,  and  that  the  defendant  was 
not  liable  to  an  action  for  the  return  of  the  purchase- 
money,  with  the  thirty-six  per  cent  interest  money 
thereon,  or  any  part  thereof. 

The  order  heretofore  made  in  this  court  in  this  cause 
is  vacated  and  set  aside,  and  the  judgment  and  order 
appealed  from  are  affirmed. 

McFabulnb,  J.,  Patebson,  J.,  and  TnoEWTOir,  J., 
concurred* 

Rehearing  denied. 


[No.  13179.    In  Bank. — ^December  20, 1890.] 

A.  O.  PERKINS,  Respondent,  v.  ELLWOOD 
COOPER  ET  AL.,  Appellant. 

Appeal— Dismissal — ^Failube  to  Pile  Undebtakino. — ^Where  an 
undertaking  on  appeal  is  not  filed  or  waWed  within  the  time 
prescribed  by  law,  the  appeal  is  ineffectual  for  any  purpose, 
and  will  be  dismissed. 

Id. — Subsequent  Waiveb  of  Undebtakino — Stipulation  in  Tban- 
scRiPT. — ^The  filing  of  an  undertaking  cannot  be  waived  by 
a  stipulation  made  after  the  right  of  appeal  has  been  lost; 
and  a  stipulation  to  the  correctness  of  the  transcript,  stating 
that  an  undertaking  on  appeal  was  duly  executed  and  filed, 
if  proved  and  conceded  to  be  untrue,  and  made  without 
knowledge  of  the  facts,  is  not  binding,  and  does  not  con- 
stitute a  valid  waiver  of  the  undertaking,  there  being  no  ap- 
peal pending  in  this  court  when  the  stipulation  was  made. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  denying  a 
new  trial. 

Upon  a  former  hearing  in  Bank,  a  decision  was  ren* 
fl'^red  upon  the  merits  of  the  appeal  on  the  8th  of  July. 
LXXXVII.  Gal.— 16 


Digitized  by 


Google 


242  PzEKiNB  V.  CoopsB.  [87  CaL 

1890,  by  which  the  judgment  was  reversed,  and  the  canse 
remanded  for  a  new  trial.  A  rehearing  was  granted,  upon 
the  question  of  the  jurisdiction  of  the  court  The  facts 
appertaining  to  this  question,  and  to  the  dismissal  of  the 
appeal^  are  stated  in  the  present  opinion  of  the  court 

E.  B.  Hall  B.  B.  Canfield,  and  /.  W.  Taggart,  for  Ap- 
pellants. 

The  appeal  was  taken  when  the  notice  of  appeal  was 
filed  and  served  {Lowell  v.  Lowell,  55  Cal.  319 ;  Hayne 
.>n  New  Trial  and  Appeal,  sec  206.)  The  stipulation 
annexed  to  the  transcript  shows  that  the  appeal  was 
perfected,  and  is  conclusive  upon  the  respondent 
here.  {Bonds  v.  Hickrrum,  29  Cal.  460 ;  Carey  v.  Brown, 
58  Cal.  185 ;  Hayne  on  New  Trial  and  Appeal,  sec.  283, 
and  cases  cited.)  The  evidence  offered  in  the  petition 
for  a  rehearing,  and  in  the  affidavits  subsequently  filed, 
should  not  now  be  considered  in  contradiction  of  the 
record  as  presented  in  the  transcript  This  is  an  at- 
tempt, on  the  part  of  respondent,  after  the  submission 
and  decision  of  the  cause,  to  raise  technical  objections 
to  the  record  affecting  appellants'  right  to  be  heard.  The 
objections  should  have  been  made  before  the  hearing,  or 
they  cannot  be  considered.  (Rule  13  of  supreme  court.) 
It  is  too  late  to  rescind  the  stipulation,  respondent's 
counsel  having  confessedly  discovered  the  facts  avoiding 
the  stipulation  before  October,  1889,  and  before  the  year 
for  taking  a  new  appeal  had  elapsed.  {Moyle  v.  Landers, 
78  Cal.  106;  12  Am.  St  Rep.  22.)  The  stipulation  is  a 
waiver  of  the  undertaking.  (Code  Civ.  Proc.,  sees.  940, 
953;  In  re  Medbury,  48  Cal.  83.)  The  parties  may  sub- 
mit, by  agreement,  to  the  appellate  jurisdiction  of  a 
court  vested  with  general  jurisdiction  of  the  subject- 
matter  involved  in  the  controversy.  (See  Wells  on 
Jurisdiction,  sec.  86;  Warner  v.  Holman,  24  Cal.  228, 
decision  on  petition  for  rehearing,  p.  229,  and  com- 
ments on  the  decision  in  Bwffandeau  v.  Edmondson,  2  ( 
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Cal  96;  Moyle  v.  Landers,  78  CaL  106;  12  Am.  St  Rep. 
22.) 

B.  F.  Thomas,  for  Respondent 

The  appeal  was  not  effectual  for  any  purpose,  no  un- 
dertaking having  been  filed  or  waived  within  the  statu- 
tory tima  (Code  Civ.  Proc,  sec.  940;  Beed  v.  Kimball, 
52  Cal.  825 ;  Boyd  v.  Burrel,  60  Cal.  280 ;  Biagi  v.  Howes, 
63  CaL  884;  Straiton  v.  Oraham,  68  Cal.  168;  Duffy  v. 
Oreenebofwny,  72  Cal.  157;  Brown  v.  Oreen,  65  Cal.  221 ; 
Bellegarde  v.  8.  F.  Bridge  Co.,  80  Cal.  61 ;  Schuriz  v.  Ru- 
mer,  81  Cal.  244.)  The  stipulation  is  not  such  a  waiver 
as  is  contemplated  by  the  Code  of  Civil  Procedure,  not 
having  been  filed  in  the  court  below.  (Code  Civ.  Proc, 
sec  940;  Merritt  v.  Wilcox,  52  Cal,  238;  Borkheim  v. 
NoHh  B.  &  M.  I'M.  Co.,  38  Cal.  623.)  The  undertaking 
could  not  be  waived  after  the  right  of  appeal  was  lost, 
nor  could  consent  confer  jurisdiction  thereafter.  {In  re 
Skerrett,  80  CaL  62;  Stark  v.  Jenkins,  1  Wash.  421 ;  1 
Am.  &  Eng.  Ency.  of  Law,  621 ;  Wait  v.  Van  Allen,  22  N. 
Y.  319 ;  Clapp  v.  Hawley,  97  K  Y.  610.) 

The  CouBT. — Attention  was  called  to  the  fact  so  briefly, 
and  in  such  an  incidental  way,  at  the  original  hearing, 
that  it  escaped  our  notice;  but  upon  rehearing,  it  is 
made  manifest  to  us  that  there  is  nothing  before  us,  in 
this  cause,  which  we  have  jurisdiction  to  hear  and  deter- 
mina 

A  money  judgment  was  rendered  in  the  cause  October 
31,  1888.  Notice  of  appeal  was  served  and  filed  Decem- 
ber 26th  of  the  same  year.  No  undertaking  on  appeal  was 
ever  filed  or  waived.  7?he  appeal  was  therefore  "ineffec- 
tual for  any  purpose."  (Code  Civ.  Proc,  sec.  940;  Eol- 
comb  V.  Sawyer,  51  CaL  417 ;  Boyd  v.  Burrel,  60  CaL  281 ; 
Biagiv.  Howes,  63  CaL  384;  Browiv.  Green,  65  CaL  222 ; 
Siratton  v.  Graham,  68  CaL  168;  Liitle  v.  Jacks,  68  Cal. 
344,  345;  Duffy  v.  Greenebaum,  72  CaL  159;  Estate  of 
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Sherrett,  80  Cal  63;  Schurtz  v.  Bomer,  81  CaL  245.) 
The  appeal  being  ineffectual  for  any  purpose,  there  has 
been  and  is  no  case  here  for  our  determination. 

Attached  to  the  transcript  which  has  been  filed  herein, 
there  is  a  stipulation,  entitled  in  this  court,  agreeing  to 
the  correctness  of  the  transcript,  and  stating  that  a  good 
and  sufficient  undertaking  on  appeal  has  been  duly  exe- 
cuted and  filed.  It  is  both  proved  and  conceded  that 
this  statement  is  untrue,  and  the  attorney  for  respondent 
says  that  he  signed  it  without  actual  knowledge  of  the 
fact,  and  relying  upon  the  statement  of  the  counsel  on 
the  other  side  that  such  an  undertaking  had  been  filed, 
coupled  with  the  fact  that  he  knew  the  counsel  to  be  per- 
fectly familiar  with  the  requirements  of  the  statute  and 
a  careful  practitioner,  and  also  that  the  parties  were  am- 
ply able  to  file  the  undertaking.  There  is  possibly  some 
doubt  as  to  just  what  was  said  on  the  subject  when  that 
stipulation  was  signed;  but  there  is  no  doubt  about  the 
fact  that  the  statement  contained  in  it  on  the  subject  of 
undertaking  was  untrue.  From  that  fact,  it  follows, — 
1.  That  there  was  then  no  case  in  this  court  in  which 
counsel  could  bind  a  client  by  such  a  stipulation ;  2.  That 
if  the  language  of  the  stipulation  could  possibly  be 
construed  as  a  waiver  of  an  undertaking  (which  we  very 
much  doubt),  it  could  only  operate  as  a  waiver  as  of  and 
from  the  date  of  the  stipulation,  March  28, 1889,  and  there 
was  at  that  date  no  appeal  pending  in  which  to  waive 
an  undertaking,  and  no  cause  pending  in  this  court  in 
which  to  make  the  stipulation.  In  In  re  Skerrett,  80  Cal. 
63,  it  was  held  that,  in  order  to  entitle  certain  parties 
to  appeal  without  filing  an  undertaking,  under  section 
946  of  the  Code  of  Civil  Procedure,  the  order  dispens- 
ing with  the  undertaking  must  be  made  within  the  time 
prescribed  by  law  for  filing  the  undertaking.  So  if  the 
filing  of  an  undertaking  is  to  be  waived,  it  must  be  done 
within  the  time  for  filing;  otherwise,  the  appeal  is  lost, 
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and  the  party  has  acquired  a  right  of  which  he  cannot 
be  deprived  by  that  attempt  to  appeal. 

The  order  heretofore  entered  in  this  cause  must  be  set 
aside^  and  the  attempted  appeal  dismissed.     So  ordered. 

Rehearing  denied. 


[No.  13772.    Department  Two. — ^December  22,  1890.] 

A,  H.  WHITE,  Tbusteb,  etc.,  Respondent,  v.  H.  E. 
ALLATT  ST  Ai..,  Appellant. 

FV>BECL0SUBB  OF  MOBTGAGE— NOTES  PaTABUB  TO  TBUSTKB  OW  ESTATE 
— ^PlBADINO — iMlfATBBIAL  ALLBGATIOir — SUFPOBT  OF  JUDG- 
MENT.— In  an  action  to  foreclose  a  mortgage  given  to  secure 
the  payment  of  certain  promisory  notes,  where  it  appears 
that  the  notes  set  out  in  the  complaint  were  made  payable  to 
the  mortgagee  as  trustee  of  the  estate  of  a  deceased  person, 
an  ayerment.  In  the  complaint,  that  plaintiff  is  the  owner  of 
the  notes  and  mortgage  as  trustee  of  the  heirs  of  said  dece- 
dent, is  immaterial  and  redundant,  and  must  be  disregarded; 
«ad  a  Judgment  in  favor  of  the  mortgagee  as  trustee  of  the 
estate  of  the  decedent  is  sustained  by  the  pleadings. 

Id. — Pasties — ^Tbusteb  of  EIzfbess  Trust. — ^Where  notes  and  a 
mortgage  to  secure  them  are  taken  by  a  trustee  in  his  own 
name  for  the  benefit  of  the  estates  of  a  decedent,  he  becomes 
the  trustee  of  an  express  trust,  and,  as  such,  may  sue  to 
foreclose  the  mortgage,  without  Joining  with  him  the  per- 
sons for  whose  benefit  the  action  is  prosecuted. 

tow— Attorney's  Pees — ^Note  not  Due— Ambiguity — Constbuction 
OF  Pleadings. — It  appearing  that  when  the  action  was  com- 
menced one  of  the  notes  described  in  the  complaint  and  se- 
cured by  the  mortgage  was  not  yet  due,  an  averment  respect- 
ing what  are  reasonable  attorney's  fees  for  the  foreclosure 
of  the  mortgage  is  not  ambiguous  or  uncertain,  but  the 
amount  demanded  must  be  held  to  relate  to  the  foreclosure 
as  to  the  notes  due,  and  not  to  all  of  the  notes  set  up  in 
the  complaint 

Id. — Reasonable  Attorney's  Fee  —  Pleading  —  Discretion  of 
Court. — In  an  action  to  foreclose  a  mortgage,  where  the  mort- 
gage stipulates  for  a  reasonable  attorney's  fee  in  case  of 
foreclosure,  an  averment  as  to  what  would  be  a  reasonable 
fee  is  unnecessary,  as  such  fee  is  a  mere  incident  to  the 
action,  and  the  amount  to  be  fixed  is  within  the  discretion 
of  the  court 

Pleading — Demurrer — Ambiguity  and  Uncertainty. — A  demurrer 
to  a  complaint,  on  the  ground  of  ambiguHy  and  uncertainty 
in  the  conjunctive,  cannot  be  sustained  if  the  complaint  is 
either  ambiguous  or  uncertain,  but  not  both. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

W.  J.  Mclntyre,  and  H.  OoodceU,  Jr.,  for  Appellants. 

E.  B.  Btoffdon,  for  Hespondenti 

Gibson,  C. — This  action  was  brought  to  foreclose  a 
mortgage.  The  demurrer  to  the  complaint  was  over- 
ruled, and  upon  defendants*  failure  to  answer,  judgment 
was  rendered  against  them.  From  that  judgment  they 
bring  this  appeal,  and  claim, — 1.  That  the  demurrer 
should  have  been  sustained,  upon  the  grounds  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  it  is  ambiguous  and  uncertain ; 
and  2«  That  the  judgment  is  not  sustained  by  the  plead- 
ings. 

1.  It  is  urged  that  the  facts  are  insufficient,  for  the 
reason  that  the  plaintiff  sues  as  trustee  for  seven  desig- 
nated persons,  described  as  "heirs  at  law  of  B.  F.  White, 
deceased,"  and  there  is  no  allegation  that  he  is  a  trustee, 
for  any  purpose,  for  any  of  the  beneficiaries,  or  that  the 
notes  in  suit  were  made,  in  his  name,  for  their  benefit, 
and  therefore  the  persons  named  as  beneficiaries  are  tlie 
real  parties  in  interest,  and  not  the  plaintiff. 

The  complaint  alleges  that  the  three  notes  set  out  in  it 
were  made  and  delivered  to  the  plaintiff,  by  the  defend- 
ants, together  with  the  mortgage  in  suit  to  secure  their 
payment,  and  that  the  plaintiff  is  the  owner  and  holder 
of  the  notes  and  mortgage  as  trustee  for  the  beneficiaries, 
"all  the  heirs  at  law  of  B.  F.  ^Vhite,  deceased,*'  while 
the  notes  themselves  show  that  they  were  made  to  the 
plaintiff  "as  trustee  of  the  estate  of  B.  F.  White,  de- 
ceased." 

Those  two  allegations  are  said  to  be  inconsistent  vn\\\ 
each  other^  because  the  identity  of  the  plaintiff,  as  trustee 
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for  seven  particular  persons  described  as  heirs  at  law  of 
£•  F.  White,  deceased,  is  different  from  that  of  trustee  of 
the  estate  of  the  same  decedent  But  this  inconsistency 
is  more  apparent  than  real  It  is  true  that  in  the  latter 
capacity,  if  he  were  trustee  of  the  whole  estate,  he  would 
not  only  represent  the  heirs,  but  the  legatees,  devisees, 
and  creditors,  if  any,  as  well;  while  in  the  first-men- 
tioned capacity,  he  would  simply  represent  the  persons 
named  as  beneficiaries.  This  makes  it  appear  that  the 
first  allegation  is  more  extensive  in  scope  than  the  sec- 
ond, and  that  it  is  not  repugnant  to  the  latter.  The  notes 
sued  on  are,  however,  the  principal  contract^  to  which  the 
mortgage  is  but  an  incident;  and  as  it  clearly  appears, 
from  the  notes  themselves,  that  they  were  made  to  the 
plaintiff  for  the  benefit  of  "the  estate  of  B.  F.  White," 
deceased,  he  must  be  regarded  as  a  trustee  for  that  estate. 
These  facts  are  material  and  controlling^  in  view  of  which, 
the  averment  of  ownership  of  the  notes  and  mortgage  as 
trustee  of  the  heirs  of  said  decedent  becomes  immaterial 
and  redundant  matter,  and,  as  such,  must  be  disregarded. 

By  taking  the  notes  and  mortgage  in  his  own  name, 
for  the  benefit  of  the  estate  of  the  decedent  above  named, 
he  became  the  trustee  of  an  express  trust,  and^  as  such, 
may  maintain  this  suit,  without  joining  with  him  the  per- 
sons for  whose  benefit  the  action  is  prosecuted.  (Code 
Civ.  Proc,  sec.  369;  Bliss  on  Code  Pleading,  sec.  262; 
Schouler  on  Executors  and  Administrators,  sec.  292: 
Pomeroy  on  Remedies  and  Remedial  Rights,  sec.  175.) 

This  is  one  of  the  exceptions  to  the  rule,  declared  in 
section  867  of  the  Code  of  Civil  Procedure,  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest  The  complaint  is  therefore  not  objectionable 
upon  the  first  ground  of  demurrer. 

2.  On  the  prmnds  of  ambiguity  and  uncertainty,  the 
lirst  point  made  is,  that  the  averment  respecting:  the  at- 
torney's fee  is  uncertain,  because  it  cannot  be  determined 
from  the  complaint  whether  the  amount  demanded   is 


Digitized  by 


Google, 


248  White  v.  Allatt.  [87  Cal. 

reasonable  or  not^  because  it  does  not  appear  whether 
the  amount  is  demanded  for  the  foreclosure  of  the  mort- 
gage as  to  two  or  three  of  the  notes. 

Of  the  three  notes  set  up  in  the  complaint^  two  were 
due  when  the  action  was  commenced,  and  as  these  two 
were  the  only  ones  that  could  be  recovered  upon,  it  seems 
clear  enough  to  us  that  the  amount  demanded  as  an  atr 
tomey's  fee  related  to  the  foreclosure  of  the  mortgage  as 
to  those  two;  hence  it  cannot  be  said  that  the  complaint 
is,  in  that  respect,  either  ambiguous  or  uncertain.  But 
even  if  it  were  uncertain,  such  an  averment  is  unneces- 
sary. For,  as  was  said  in  Carriere  v.  Mintum,  5  CaL 
435,  "The  counsel  fees  stipulated  to  be  paid  were  not  the 
cause  of  action,  but,  like  the  costs,  a  mere  incident  to 
\ty  and  may  be  fixed  by  the  chancellor,  at  his  discretion, 
not  exceeding  the  amount  stipulated."  This  rule  has 
not  since  been  departed  from.  {Monroe  v.  Fohl,  72  CaL 
668 ;  Bapp  v.  Spring  Valley  Gold  Co.,  74  Cal.  682.  See 
also  Ortmgers*  Bus,  Ass'n  v.  Clark,  84  Cal.  201.) 

What  has  been  said  regarding  the  objection  urged 
upon  the  general  ground  of  demurrer  disposes  of  the  re- 
maining objections,  as  to  the  uncertainty  and  ambiguity 
of  the  complaint,  as  they  are  based  upon  the  averment 
of  trusteeship  for  the  heirs  of  B.  F.  White,  deceased,  and 
the  fact  that  the  notes  show  they  were  made  to  the  plain- 
tiff as  trustee  for  the  estate  of  B.  F.  White,  deceased. 
Again,  if  the  complaint  were  either  ambi^oup  or  uncer- 
tain, but  not  both,  the  demurrer  being  in  the  conjunc- 
tive as  to  those  two  grounds,  it  could  not  be  sustained. 
(Kramer  v.  Halsey,  82  Cal.  209.) 

3.  It  is  claimed  that  the  judgment  is  not  sustained  by 
the  pleadings,  because  of  the  averment  to  the  effect  that 
the  plaintiff  is  the  trustee  of  the  persons  named  as  heirs 
of  the  decedent,  and  the  judgment  is  in  favor  of  the 
plaintiff  as  trustee  for  the  estate  of  the  same  decedent. 
But  as  the  averment  mentioned  is,  as  above  shown,  im- 
material, and  as  the  notes  and  mortgage  were  made  and 
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delivered  to  the  plaintiff  "as  trustee  of  the  estate  of  B. 
F.  White,  deceased/'  the  judgment  is  is  accordance  with 
and  supported  by  the  complaint 
We  therefore  advise  that  the  judgment  be  affirmed. 

Hayne,  C,  and  Foote,  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion^  the  judgment  is  affirmed. 


[No.  13643.    Department  Two. — December  22,  1890.] 

HENRY    A.    GUERNSEY,    Respondent,    v.    WEST 
COAST  LUMBER  COMPANY,  Appelulnt. 

OoHTiucT — ^Acceptance  of  Goods — ^Waivkb  of  Defect. — If  a  party 
accepts  and  pays  for  part  of  a  quantity  of  goods  delivered 
under  a  contract,  without  reserving  the  right  to  object  sub- 
sequently, and  does  not  ofFer  to  return  the  goods  delivered, 
but  retains  them,  he  waives  any  defect  In  their  quality,  and 
he  cannot  make  such  defects  a  ground  of  objection  to  goods 
which  are  to  be  subsequently  delivered,  and  which  are  In 
accordance  with  the  contract 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Bernardino  County  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Charles  J.  Perkins,  for  Appellant* 

T.  J.  Fording,  for  Respondent. 

Hayne,  C. — This  was  an  action  for  damages  for  the 
breach  of  a  contract  to  buy  lumber.  The  contract  pro- 
vided that  the  defendant  should  buy  all  the  lumber  "of 
good^  merchantable  quality"  which  should  be  manufac- 
tured by  the  plaintiff  during  the  year  1888  at  his  mill 
in  San  Bernardino  County,  and  contained  the  following 
clause: — 

"Said  lumber  shall  be  of  such  sizes  as  are  usually  re- 
quired for  ilie  market,  and  shall  be  designated  by  Chiemsey, 
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regard  being  had  to  a  due  variety  of  sizes^  so  as  to  meet 
the  general  requirement  of  the  market,  except  that  the  comr 
pony  may  give  orders  for  any  required  sizes  usually  cut/* 

Under  this  contract,  the  plaintiff  delivered  lumber  to 
the  defendant  until  the  middle  of  August,  and,  with  cer- 
tain unimportant  exceptions,  the  defendant  received  and 
paid  for  the  lumber  so  delivered.  About  that  time  the 
employees  of  the  defendant  informed  its  general  man- 
ager that  some  of  the  lumber  which  was  being  delivered 
was  not  thick  enough,  and  he  instructed  them  "to  have 
it  remedied/'  No  order  for  any  particular  size  was  given 
to  the  plaintiff;  but  he  was  informed  that  the  lumber  be 
was  sending  was  too  thin.  He  promised  to  attend  to 
the  matter,  and  his  men  continued  to  deliver  lumber  to 
the  defendant,  and  the  latter  to  receive  and  pay  for  it, 
until  September  20th,  when  the  plaintiff  was  notified 
tlint  no  more  lumber  would  be  received.  The  plaintiff 
rlieroupon  sold  the  remaining  lumber  to  other  parties, 
and  brought  this  action  to  recover  the  difference  in  price. 
'Hie  trial  court  found  that  the  defendant's  refusal  to  re- 
eeive  further  lumber  was  without  excuse,  and  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  appeals. 

We  til  ink  that  since  the  defendant  accepted  and  paid 
for  the  lumber  delivered  up  to  September  20th,  without 
reserving  the  right  to  object  to  it  subsequently,  and  does 
not  offer  to  return  it,  but  still  retains  it,  any  ground  of 
objection  to  it  which  may  have  existed  could  not  be  a 
reason  for  refusing  to  accept  subsequent  lumber  which 
was  in  accordance  with  the  contract,  llie  ultimate 
question,  upon  which  the  case  must  turn,  therefore,  is, 
whether  the  subsequent  lumber  was  in  accordance  witl» 
the  contract 

As  we  have  seen,  the  contract  provided  that  the  lum- 
ber was  to  be  of  good,  merchantable  quality,  and  of  such 
sizes  as  were  usually  required  for  the  market,  which  %\z^ 
were  to  be  designated  by  the  plaintiff,  subject  to  the 
'•ight  of  the  defendant  to  give  orders  for  any  sizes  usuallx 
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out  Most  of  the  evidence  taken  at  the  trial  related  to 
the  question  whether  the  lumber  delivered  bj  the  plain- 
tiff was  'Merchantable'^  within  the  meaning  of  the 
contract  But  this  seems  to  have  been  understood  by 
eveiybody  as  having  reference,  not  to  the  quality,  but  to 
the  size  of  the  lumber.  Thus  the  local  manager  of  the 
company  testified  as  follows :  ''This  Guernsey  lumber  was 
different  from  any  other  lumber  that  I  have  handled  as 
merchantable  lumber,  only  as  to  thickness/*  I  objected  on 
account  of  its  being  thin.  It  wasn't  good,  merchantable 
lumber,  hy  reason  of  its  being  thin/*  All  the  witnesses 
use  the  term  in  this  sense;  and  there  is  no  pretense  that 
there  was  any  other  ground  of  objection. 

The  question  litigated  therefore  related  to  the  size  of 
the  lumber  usually  required  in  the  market  The  posi- 
tion of  the  plaintiff  was,  that  lumber  seven  eighths  of  an 
inch  thick  was  sufficient;  and  there  was  evidence  in  sup- 
port of  this  view.  The  position  of  the  defendant  was, 
that  it  was  necessary  that  the  lumber  should  be  what 
was  known  as  inch  lumber.  The  evidence  shows,  how- 
ever, that  there  was  not  much  exactness  in  the  use  of 
these  terms.  Owing  to  the  character  of  the  timber  of 
the  locality,  and  to  the  usual  method  of  manufacture, 
there  was  considerable  difference  in  the  size  of  the 
boards  sawed  at  the  same  time  from  the  same  log.  In 
this  regard,  one  witness  testified  as  follows:  ''There  is 
never  a  load  that  comes  into  the  market  that,  were  you 
to  put  your  rule  to  it,  every  board  would  show  the  same 
thickness.  There  never  was  a  log  on  this  mountain  yet 
all  the  board  cut  from  which  were  of  the  same  thick- 
ness.^' Another  witness  said:  "My  experience  has  been 
that  lumber  which  is  cut  as  inch  lumber  very  seldom 
comes  an  inch  thick.  It  would  be  probably  a  sixteenth 
less;  and  when  it  dries  out,  it  would  be  more  than  a  six- 
teenth less.  In  fact,  if  you  take  dry  lumber,  it  is  some- 
times three  quarters  of  an  inch,  or  a  little  more."  In 
moot  loads  there  would  be  a  few  very  tliin  boards,  which 
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it  was  customary  to  reject  when  delivered  at  the  yard; 
and  this  course  was  pursued  in  this  case. 

Understanding  the  terms  in  the  above  sense^  we  think 
that^  even  if  the  standard  of  the  defendant  be  adopted  as 
the  true  one,  the  preponderance  of  the  evidence  is  to  the 
effect  that  after  the  complaint  made  in  August^  the  plain- 
tiff complied  with  his  contract 

In  sawing  inch  lumber,  the  usual  way  was  to  "move 
the  set-works  an  inch  and  a  third/^  After  the  com- 
pliant mentioned,  the  plaintiff's  works  were  so  moved. 
In  relation  to  this,  the  plaintiff  says:  "I  changed  my 
head-blocks,  and  after  that  the  lumber  came  out  a  full 
inch.^' 

The  lumber-man  to  whom  the  plaintiff  sold  his  lum- 
ber after  the  defendant  refused  to  receive  it  testified  as 
follows  in  relation  to  it:  "I  consider  this  lumber  to 
have  been  fully  as  good  as  any  that  I  ever  handled;  in 
fact  better  than  some  I  have  been  handling  in  the  last 
two  years, — ^that  is,  the  average  of  it, — ^better  timber. 
I  mean  by  this,  both  the  quality  of  the  lumber  and  its 
manufactured  condition.  It  was  cut  well  and  it  was  good 
timber." 

Another  person  from  the  same  yard  testified  as  fol- 
lows: "What  we  received  from  Mr.  Guernsey  compared 
in  thickness  with  the  rest;  if  anything,  his  lumber  was 
a  little  thicker  than  the  other  lumber  that  we  received. 
I  have  applied  the  rule  to  measure  the  lumber.  I  can't 
say  exactly  just  what  it  measured,  but  it  was  about  as 
near  an  inch  as  any  lumber  we  have  received."  Another 
lumber-man  who  had  seen  the  lumber  testified  that  the 
plaintiff's  lumber  compared  favorably  with  that  manu- 
factured in  the  locality,  and  said:  "I  call  it  good  inch 
lumber." 

One  of  the  plaintiff's  employees  who  handled  the  lum- 
ber at  the  mill  testified  as  follows:  "Tlie  lumber  that 
was  cut  in  September  was  full  inch.  I  saw  notliiug  be- 
low an  inch  but  what  was  tlirown  across  tlie  track.     No 
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thin  lumber,  that  I  know  of,  came  down  at  all."  And 
the  teamster  who  hauled  the  lumber  to  the  defendant's 
/ard  testified  that  the  last  load,  delivered  before  Septem- 
ber 20th,  "was  good,  average  thickness ;  it  was  inch  lum- 
ber.'' 

It  was  also  in  evidence  that  the  price  of  lumber  had 
fallen  below  the  contract  price  at  the  time  of  the  refusal 
to  go  on  with  the  contract,  and  that  the  defendant  had 
engaged  in  a  kind  of  work  for  which  "they  had  to  have 
extra  thick  lumber." 

We  think  that  the  evidence  is  amply  sufficient  to  sus- 
tain the  decision,  and  we  therefore  advise  that  the  order 
denying  a  new  trial  be  affirmed. 

FooTE,  C,  and  Belchee,  C.  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  denying  a  new  trial  is  affirmed. 


[No.  12823.     In  Bank. — ^December  22,  1890.] 

F.  A.  DRINKHOTJSE,  Appellant,  v.  SPRING  YAlr 
LEY  WATER  WORKS,  Respondent. 

Eminent  Domain  —  CJondemnation  Pbocbedinos — ^Lis  Pendens — 
Lease  afteb  Suit  Brought — Parties — ^Res  Adjudicata. — Un- 
der sect -on  1246  of  the  Code  of  Civil  Procedure,  one  claiming 
an  interest  in  land  under  a  written  lease  executed  pending 
an  action  to  condemn  the  land  is  authorized  to  appear,  plead, 
and  defend  his  interest,  though  not  named  as  a  party  to  the 
proceedings;  and  where  he  fails  to  do  so  after  he  has  notice 
of  the  proceeding,  he  is  estopped  by  the  Judgment  from 
claiming  anything  by  virtue  of  his  written  lease,  entered 
into  subsequent  to  the  filing  of  the  lis  pendens. 

Id. — Action  to  Enjoin  Taking — Evidence. — Such  lessee  cannot 
maintain  an  action  to  enjoin  the  taking  of  the  property  con- 
demned pursuant  to  the  judgment;  and  the  judgment  roll  in 
the  condemnation  proceedings,  and  the  notice  of  lis  pendens, 
are  admissible  evidence  against  him  in  bar  of  such  action. 

Findings — Allegations  not  Denied. — ^Where  some  of  the  material 
allegations  of  the  complaint  are  not  denied,  it  is  not  neces- 
sary to  find  in  relation  to  thenu 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  trial. 

The  facta  are  stated  in  the  opinion  of  the  court 

Ben  Morgan,  and  A.  Buef,  for  Appellant 

Kellogg  &  King,  and  William  F.  Herin,  for  Respond- 
ent 

Plaintiff  might  have  appeared  in  the  condemnation 
proceedings.  (Code  Civ.  Proc.,  sec.  1246.)  Plaintiff 
ought  to  have  set  up  his  claim,  if  he  had  any,  and  that 
which  ought  to  have  been  done  must  be  regarded  as  done. 
(Code  Civ.  Proc,  sec  3529.)  The  lis  pendens  was  con- 
structive notice  of  the  proceedings.  (Code  Civ.  Proc, 
sees.  409,  1256;  Roa^h  v.  Riverside  Water  Co.,  74  Cal. 
263.)     Actual  notice  was  confessed  by  plaintiff. 

Paterson,  J. — This  action  was  commenced  on  July 
29,  1887,  to  enjoin  the  defendant  from  building  a  dam 
across  San  Moteo  Creek.  Plaintiff  alleged  that  on  Janu- 
ary 1,  1887,  Mary  Drinkhouse,  the  owner  of  the  prem- 
ises, leased  them  to  him  for  the  period  of  one  year,  with 
the  privilege  of  five  years  from  the  expiration  thereof; 
that  he  went  into  possession,  and  on  the  nineteenth  day 
of  April,  1887,  a  written  lease  was  entered  into,  by  the 
terms  of  which  he  was  to  have  the  possession  and  use  of 
the  property  for  the  term  of  five  years  from  said  nine- 
teenth day  of  April;  that  defendant  was  constructing  a 
dam  below  said  premises,  which,  when  completed,  would 
throw  water  back  upon  them  and  permanently  deprive 
him  of  the  use  thereof. 

The  court  found  that  tlie  verbal  lease,  made  as  alleged 
by  plaintiff,  was  by  mutual  consent  canceled  on  April 
19,  1887,  and  the  written  lease  entered  into  as  alleged, 
but  that  no  change  was  made  in  the  possession  or  use  of 
the  property;  that  said  Mary  Drinkhouse  is  the  mother 
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of  plaintiff,  and  continued  to  occupy  and  uee  the  prem- 
ises, and  he  continued  to  live  with  her,  as  he  had  there- 
tofore done  from  his  birth;  that  on  Februaiy  28|  IBS?, 
and  while  said  Mary  Drinkhouse  was  the  owner  of  a  tract 
of  land  including  the  premises  described  in  the  com- 
plaint, defendant  herein  commenced  an  action  against 
her  and  J.  A*  Drinkhouse,  her  husband,  for  the  condem- 
nation of  said  tract  of  land  to  public  use,  and  duly  filed 
in  the  recorder's  office  a  notice  of  the  pendency  thereof, 
and  that  a  decree  in  its  favor  was  entered  July  27,  1888 ; 
that  during  the  trial  of  said  action,  plaintiff  herein  was 
present  as  a  witness  and  acting  on  behalf  of  the  defend- 
ants therein,  but  never  until  after  the  entry  of  the  decree 
therein  made  any  claim  to  any  interest  in  the  property. 

We  think  that  the  evidence  supports  these  findings, 
and  that  the  conclusions  of  law  drawn  by  the  court  below 
are  warranted  by  the  facts  found.  The  plaintiff  lived  in 
San  Francisco  with  his  parents,  and  testified  that  he 
lived  '^six  days  of  the  week  in  San  Francisco,  and  one 
day  in  San  Mateo";  that  he  never  fitted  up  the  place 
as  a  lodging-house,  but  put  in  a  few  tables,  chairs,  and 
blankets;  that  he  had  no  servants  or  employees  there, 
and  that  the  foreman,  who  had  been  in  the  employ  of 
his  mother,  continued  to  live  in  the  building.  He  ad- 
mits that  when  he  entered  into  the  written  lease  he  knew 
that  a  suit  was  pending  in  which  the  water  company  was 
seeking  to  condemn  the  land.  His  verbal  lease  for  one 
year  was  canceled  six  weeks  before  the  condemnation 
suit  was  commenced.  He  knew  that  such  a  suit  was 
pending, — ^was  in  fact  an  active  participant  on  behalf  of 
his  parents  against  the  claim  of  the  company. 

Under  section  1246  of  the  Code  of  Civil  Procedure,  the 
plaintiff  herein  was  authorized,  though  not  named  as  a 
parly  to  the  condemnation  proceedings,  to  appear,  plead, 
and  defend  his  interest  as  a  lessee,  if  any  such  be  held, 
''in  like  manner  as  if  named  in  the  complaint,"  and 
having  failed  to  do  so,  although  he  had  notice  of  the 
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proceeding, — assuming  that  ho  was  a  lossoe  in  good  faith, 
which  the  court  evidently  did  not  believe, — he  is  now 
estopped,  by  the  judgment  in  that  proceeding,  from  claim- 
ing anything  by  virtue  of  his  written  lease,  entered  into 
subsequent  to  the  filing  of  the  lis  pendens.  {Roach  v. 
Riverside  Water  Co.,  74  Cal.  263 ;  Civ.  Code,  sec.  3529 ; 
Miller  v.  White,  80  111.  580;  Wells  on  Res  Adjudicata  and 
Stare  Decisis,  sec.  32.) 

The  court  did  not  err  in  its  ruling  against  the  objec- 
tions of  plaintiff  to  the  admission  of  the  judgment  roll 
and  lis  pendens. 

The  court  found  on  all  the  material  issues.  Some  of 
the  material  allegations  of  the  complaint  were  not 
denied.  It  was  not  necessary,  therefore,  to  find  in  rela- 
tion to  them. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  McFakland,  J.,  THOENTOir,  J.,  and 
Beatty,  C.  J.,  concurred. 


[No.  12340.    In  Bank.^December  22,  1890.] 

WILLIAM  WINTER  et  al..  Appellants,  v.  DUGALD 
McMillan,  Respondent. 

Appeal — ^Notice — Joinder  of  Parties. — ^An  appeal  from  a  judg- 
ment, and  from  an  order  denying  a  new  trial,  may  be  taken 
by  one  notice,  although  all  of  the  parties  to  the  former  fall 
to  appeal  from  the  latter;  and  a  notice  stating  who  are  ap- 
pellants and  what  they  respectively  appeal  from  is  sufficient 

Id. — Double  Appeal — Undertakings — Clerk's  Certificatb — Dis- 
missal.— ^A  motion  to  dismiss  such  appeals  on  the  ground 
that  but  one  undertaking  was  filed,  Instead,  of  two,  will  be 
denied,  where  there  is  nothing  to  contradict  the  clerk's  cer> 
tifioate  that  "sufficient  undertakings  on  appeal  in  due  form 
were  properly  filed." 

Power  of  Attorney — Conveyance  to  Attorney  m  Fact — ^Praud 
UPON  Principal. — A  power  of  attorney  authorizing  the  sale 
of  real  estate  does  not  authorize  the  attorney  in  fact  to  give 
away  the  property,  or  to  convey  it  to  himself  and  wife  for  a 
nominal  consideration,  and  such  a  conveyance  is  a  fraud  on 
the  principal,  and  a  nullity* 
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Quieting  Title — ^Bubdeit  of  Proof. — In  an  action  to  quiet  title, 
the  burden  rests  upon  the  plaintiff  to  show  title  In  himself, 
and  If  he  falls  to  make  out  a  case,  he  is  not  entitled  to 
recover. 

Id.- -Ckoss-complaint  —  Equitable  Title. — ^A  cross-complaint  Is 
proper  In  an  action  to  quiet  title,  when  it  seeks  to  enforce 
an  equitable  title  against  the  plaintiff  as  the  holder  of  the 
legal  title. 

Id.--Execution  Sale  of  Beneficial  Intebbst — ^Pleading. — ^Where 
the  defendant  In  an  action  to  quiet  title  has  acquired  the 
beneficial  Interest  of  the  owner  of  the  equitable  title,  by  an 
execution  sale,  he  is  entitled  to  have  It  adjudged  to  him  in 
the  action;  but  in  order  to  have  It  so  adjudged,  he  must  state 
the  facts  as  fully  In  his  cross-complaint  as  they  should  be 
stated  in  a  bill  in  equity. 

Id.—Failube  to  Answeb  Cboss-oomplaiitt — Homestead— Waiveb. 
— In  such  action,  evidence  that  the  plaintiffs  grantors  had 
declared  a  homestead  on  the  property  is  inadmissible,  where 
the  grantors  have,  by  failure  to  answer  the  cross-complaint, 
waived  any  claim  under  the  homestead  declaration. 

Id. — ^LncN  OF  Plaintiff — ^Testing  Validity  bt  Cross-complaiitt. — 
Where  the  plaintiff  alleges  title  in  himself  he  cannot  recover 
by  showing  simply  a  lien  without  possession  or  right  of  pos- 
session; but  the  defendant  may,  by  cross-complaint,  test  the 
yalidity  of  a  lien  claimed  by  the  plaintiff,  if  he  alleges  that 
the  property  which  he  has  purchased  at  execution  sale  was 
conveyed  to  the  plaintiff  by  the  execution  debtor  merely  to 
secure  him  against  liability  on  a  bond,  and  that  no  liability 
was  incurred  by  plaintiff. 

10. — Parties — (Benbficiabt  in  Possession — ^ESxecution  Sale. — ^The 
defendant  may,  by  his  cross-complaint,  bring  in  whatever 
parties  are  necessary  to  a  determination  of  the  controversy; 
and  where  the  defendant  claims  under  an  execution  sale  of 
the  Interest  of  a  beneficiary  In  possession,  for  whose  benefit 
the  plaintiff  holds  the  legal  title,  such  beneficiary  is  a  proper 
and  necessary  party,  and  may  be  brought  in  by  the  cross- 
complaint 

Appeal  from  a  judgment  of  the  Superior  Court  of 
th^  city  and  county  of  San  Francisco^  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  Percy  Wright,  for  Appellants. 

A  cross-complaint  is  not  proper  in  an  action  to  quiet 
title.  (Civ.  Code,  sec.  438,  442;  Wilson  v.  Madison,  55 
Cal.  8 ;  Oermania  8.  8oc'y  v.  Wagner,  61  Cal.  349 ;  Miller 
V.  Luco,  80  CaL  261.)  New  parties  cannot  be  introduced 
by  cross-complaint  (Harrison  v.  McCormich,  69  CaL 
I^XXXVILCal.— X7 
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616 ;  Niagara  Mining  Co,  v.  Bunker  Hill  Mining  Co.,  59 
Cal.  612;  Shields  v.  Barrows,  17  How.  417;  Story's  Eq. 
PL,  sec.  389;  Daniell's  Chancery  Practice,  1647.)  The 
demurrer  to  the  cross-complaint  should  have  been  sus- 
tained. A  cross-complaint  must  state  all  the  requisite 
facts,  to  entitle  the  defendant  to  affirmative  relief. 
(Kreichbaum  v.  Melton,  49  Cal.  60 ;  Brodrib  v.  Brodrib, 
56  Cal.  563;  CouUhurst  v.  Coulihurst,  58  Cal.  239.)  The 
allegation  that  the  defendant  is  the  owner,  and  entitled  to 
possession  as  against  the  plaintiffs,  is  merely  a  conclusion 
of  law.  {Turner  v.  White,  73  Cal.  299 ;  Haven  v.  Seeley, 
59  Cal.  494;  Hutchinson  v.  McNally,  23  Pac.  Rep.  132.) 
It  was  error  to  exclude  plaintiffs'  declaration  of  home- 
stead. (Orwves  V.  Baker,  68  Cal.  133.)  The  deed  exe- 
cuted by  Helbing,  as  attorney  in  fact,  to  himself  and  wife, 
was  erroneously  admitted.  The  power  of  attorney  was 
not  properly  acknowledged  by  Betty  Bungen  as  a  married 
woman.  (Civ.  Code,  sec.  1094.)  The  deed  was  void. 
(Boyd  V.  Blankman,  29  Cal.  34;  87  Am.  Dec.  146;  JIftfi- 
chovd  V.  Oirod,  4  How.  503 ;  Davis  v.  Rock  Greek  L.  <£ 
W.  Co.,  55  Cal.  359 ;  36  Am.  Rep.  40 ;  2  Perry  on  Trusts, 
2d  ed.,  sec  602.)  As  all  parties  claim  under  Betty 
Knutsden,  no  proof  of  title  previous  to  her  was  required. 
(Whitnum  v.  Steiger,  46  Cal.  258;  Spect  v.  Oregg,  61 
CaL  198;  Whissenhunt  v.  Jones,  78  N.  C.  361;  Ives  v. 
Sawyer,  4  Dev.  &  B.  51.)  The  parol  evidence  of  the 
admission  of  plaintiff  as  to  a  less  interest  than  a  fee 
simple  was  inadmissible.  (1  Phillips  on  Evidence, 
Cowen  and  Hill's  and  Edwards's  Notes,  349;  Abbott's 
Trial  Evidence,  710;  Frink  v.  Roe,  70  Cal.  296.)  The 
judgment  awards  affirmative  relief  not  authorized  by  tho 
pleadings,  and  is  therefore  erroneous.  (Hungarian  Hill 
n.  M.  Co.  V.  Moses,  58  Cal.  168.) 

W.  B.  Tyler,  and  D.  //.  Whittemore,  for  Respondents. 
Two  separate  and  distinct  appeals  cannot  be  taken  by 
a  single  notice  or  undertaking.  (People  v.  Center,  61  Cal. 
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192 ;  Sweei  v.  Mitchell,  17  Wis,  125 ;  Noble  v.  Strachan, 
32  Wis.  817;  White  v.  Appleton,  14  Wis.  190;  Skidmare 
▼•  Domes,  10  Paige,  316.)  A  deed  by  an  agent  to  himself 
is  not  void,  but  onlj  voidable,  and  cannot  be  avoided  by 
the  agent  or  his  grantee.  (Story's  Eq.  Jur.,  sec  316; 
Ruhidoex  v.  Pdrks,  48  Cal.  217 ;  Kisling  v.  Shaw,  33  Cal. 
439;  91  Am.  Dec  644.)  There  is  no  proof  that  Beta 
Gade  ever  had  title.  The  property  belonged  to  the  Hel* 
bingB,  who  had  the  actual  possession,  which  is  prima  facie 
evidence  of  title.  The  plaintiffs  are  mere  mortgagees 
out  of  possession,  having  no  title,  and  cannot  sue  to  quiet 
title.  {Jackson  v.  Lodge,  36  Cal.  43 ;  Code  Civ.  Proc, 
sec  744.)  A  cross-complaint  is  proper  when  affirmative 
relief  against  the  plaintiff  is  sought  respecting  the  prop 
erty  to  which  the  action  relates.  (Code  Civ.  Proc,  sec 
442 ;  Lynch  v.  Brigham,  51  Cal.  491 ;  Hills  v.  Sherwood, 
48  Cal.  392.)  The  Helbings  were  proper  parties  plain- 
tiff, and  it  was  proper  to  bring  them  in  by  the  cross- 
complaint  New  parties  may  be  added  by  a  cross-com- 
plaint which  is  filed  for  affirmative  relief.  (Brandon 
Mfg.  Co.  V.  Prince,  14  Blatch.  371;  Jones  v.  Smith,  14 
111.  229.) 

Patebson,  J. — This  action  was  brought  against  the  de- 
fendant, McMillan,  to  quiet  the  title  of  the  plaintiffs, 
Winter  and  Wright,  to  a  lot  of  land  in  San  Francisco, 
llie  defendant  answered,  denying  that  the  plaintiffs 
were  the  o^vners  of  or  had  any  interest  in  the  land,  and 
at  tlie  same  time  filed  a  cross-complaint  which  alleges, 
in  substance,  that  plaintiffs  never  had  any  interest  in 
the  property,  except  the  naked  legal  title,  which  was  con- 
veyed to  them  by  Louis  and  Louise  Helbing,  on  June  3, 
1881,  without  consideration,  and  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  said  grantors;  that 
O.  Henninger  and  wife  recovered  judgment  against  the 
said  Louis  Helbing  for  the  sum  of  three  thousand  five 
hundred  dollars,  and  costs,  November  11,  1881,  in  an 
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action  for  damages  commenced  April  30,  1881;  that 
thereafter  the  property  in  controversy  was  sold  to  de- 
fendant on  execution  issued  on  said  judgment,  and  in 
due  time  the  sheriff  executed  and  delivered  to  him  a 
deed  therefor ;  that  the  deed  of  the  Helbings  to  plaintiffs 
was  given  to  secure  the  latter  against  any  damages  they 
might  sustain  by  reason  of  their  becoming  sureties  on  a 
penal  bond  given  by  said  Louis  Helbing,  but  no  liability 
was  incurred  by  plaintiffs  on  said  bond;  that  the  title 
still  stands  on  the  records  in  the  name  of  the  plaintiffs, 
but  the  said  Helbings  have  continued  to  hold  and  now 
are  in  possession  of  the  land,  claiming  some  interest 
therein;  that  the  controversy  as  to  the  title  to  the  land 
cannot  be  settled  without  having  the  said  Helbings  be- 
fore the  court;  that  defendant  is  the  owner  of  the  prop- 
erty, and  entitled  to  the  possession  of  the  same.  The 
prayer  of  the  cross-complaint  is,  that  the  Helbings  may 
be  brought  in  by  summons  and  required  to  show  what 
right,  if  any,  they  have  to  the  property,  and  for  a  judg- 
ment that  neither  plaintiffs  nor  the  Helbings  have  any 
right,  title,  or  interest  in  or  to  the  land  in  controversy. 
By  order  of  the  court,  a  summons  was  issued  and  served 
on  the  Helbings,  but  it  seems  that  they  made  no  appear- 
ance. The  plaintiffs  filed  a  demurrer,  which  was  over- 
ruled. They  then  filed  an  answer,  denying  all  the 
allegations  of  the  cross-complaint,  and  alleging  that  Louis 
Helbing  had  never  had  any  right,  title,  or  interest  in 
the  property,  except  such  as  he  derived  from  a  claim  of 
homestead,  which  interest  was  exempt  from  execution  and 
forced  sale. 

The  court  found  that  plaintiffs  were  not  the  owners  of 
or  entitled  to  the  possession  of  the  property ;  that  the  Hel- 
bings were  the  owners  of  the  property  on  June  3,  1881, 
when  they  deeded  the  same  to  plaintiffs  simply  to  secure 
them  against  any  liability  as  sureties,  and  that  no  liabil- 
ity had  been  incurred  on  the  bond ;  that  defendant  pur- 
chaaed  the  property  at  execution  sale,  as  alleged  by  him. 
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and  is  the  owner  thereof.  Judgment  was  entered  in  ac- 
cordance with  the  findings.  Plaintiffs  moved  for  a  new 
trial,  which  motion  was  denied.  Thereupon  the  Hel- 
bings  united  \nth  the  plaintiffs  in  a  notice  of  appeal  from 
the  judgment,  which  notice  included  also  a  notice  of  ap- 
peal by  the  plaintiffs  from  the  order  denying  their  mo- 
tion for  a  new  trial. 

The  respondents  have  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  appellants  could  not  properly  unite 
two  separate  and  distinct  appeals  in  one  notice  and  in 
one  undertaking. 

An  appeal  from  a  judgment,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  may  be  taken  by  one  notice. 
The  notice  states  who  are  appellants  and  what  they  re 
spectively  appeal  from.  This  is  suflScient  The  clerk 
certifies  that  "sufficient  undertakings  on  appeal  in  duo 
form  were  properly  filed."  There  is  nothing  to  contra- 
dict the  fact  stated.     The  motion  to  dismiss  is  denied. 

It  does  not  clearly  appear  what  is  the  basis  of  plain- 
tiffs' claim  of  title.  ITiey  did  not  trace  it  back  to  any 
paramount  source.  The  burden  of  showing  title  in 
themselves  rested  upon  the  plaintiffs,  and  they  failed  to 
make  out  a  case.  They  showed  that  on  November  10, 
1879,  Beta  Gade  gave  Louis  Helbing  a  power  of  attorney 
authorizing  him  to  sell  her  real  estate,  and  that  on  June 
15,  1880,  A.  Hensler  and  his  wife,  Mary,  made  a  quit- 
claim deed  of  the  property  to  Beta,  who  was  a  sister  of 
Mrs.  Helbing.  What  connection,  if  any,  Mary  had  with 
the  title  does  not  appear,  except  that  she  had  employed 
Ilelbing  to  put  buildings  on  the  land  in  February,  1878, 
and  the  only  evidence  that  Beta  ever  owned  or  had  pos- 
session of  the  property  is,  that  "she  walked  over  it,"  and 
"looked  at  it"  Both  Beta  and  Mary  were  in  San  Fran- 
cisco at  the  time  of  the  trial  in  the  court  below,  but  neither 
was  called  as  a  witness.  On  June  28,  1880,  Louis  Hel- 
bing, acting  as  attorney  in  fact  for  Beta  Gade,  for  a 
nominal  consideration  sold  and  conveyed   the  property 
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to  himself  and  wife.  On  June  3,  1881,  Beta  and  her 
husband  made  and  delivered  to  plaintiffs  a  deed  of  the 
property,  which  was  absolute  in  form,  and  on  the  same 
day  Helbing  and  wife  executed  to  plaintiffs  a  similar  in- 
strument. A  few  days  later,  plaintiffs  and  the  Helbings 
exchanged  documents  acknowledging  that  plaintiffs  held 
tlie  property  in  trust  for  two  purposes;  viz.:  "to  secure 
them  against  any  loss  which  they  might  sustain  by  rea- 
son of  their  having  become  sureties  on  the  bond  above 
referred  to,  and  to  secure  to  plaintiff  Wright  payment  for 
professional  services  which  he  had  rendered,  and  should 
thereafter  render,  in  certain  proceedings."  Plaintiff 
Wright  did  not  prove  what,  if  any,  fees  were  due  to  him 
for  services  renderd.  One  of  the  bonds  has  been  ex- 
onerated, and  it  does  not  appear  that  any  liability  has 
accrued  on  the  other. 

The  basis  of  the  defendant's  claim  of  title  is  quite  as 
uncertain  as  the  plaintiffs'.  The  judgment  under  which 
he  purchased  the  property  at  execution  sale  on  June  9, 
1884,  was  entered  November  11,  1881.  Under  that  pur- 
chase he  took  whatever  right,  title,  and  interest  the  Hel- 
bings had  in  the  property  at  the  date  of  the  judgment. 
Helbing's  deed  of  July  28,  1880,  to  himself  and  wife,  is 
void.  The  power  of  attorney  did  not  authorize  him  to 
give  away  the  property,  or  to  convey  it  to  himself  for  a 
nominal  consideration.  His  act  was  a  fraud  on  the 
principal,  and  the  conveyance  is  a  nullity.  (Code  Civ. 
Proc,  src.  2300;  Duponi  v.  Werthemcn,  10  Cal.  368; 
Randall  v.  Duff,  79  Cal.  115.)  It  is  true,  the  evidence 
tends  to  show  that  Helbing  was  the  real  owner  of  the 
property,  and  that  the  conveynncos  wore  made  to  mis- 
lead somebody, — probably  croditors.  He  received  but 
a  few  hundred  dollnrs  for  two  throo-Htorv  houses.  Soon 
after  the  houses  were  built,  the  Helbinjors  went  into  pos- 
session of  the  property,  and  have  ever  since  occupied  the 
same.  The  plaintiffs  promised  to  reconvey  to  the  Hel- 
bings,— not  to  Beta.     The  Helbings  tlion  filed  a  home- 
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Btead  declaration  on  the  property.  They  were  heavily 
in  debt  There  are  many  circumstances  connected 
with  the  transaction  tending  to  show  an  attempt  on  the 
part  of  all  parties  to  conceal  the  identity  of  the  real 
owner.  But  the  defendant  himself  offered  a  lease  from 
Beta  Gade  to  Mary  Hensler,  dated  March  1,  1878,  by  the 
terms  of  which  the  premises  were  leased  to  the  latter  for 
a  term  of  five  years.  He  also  oflPered  in  evidence  the 
power  of  attorney  from  Beta  Qade  to  Helbing,  and  the 
deed  executed  by  the  latter  to  himself  and  wife,  insisting 
that  the  latter  was  not  void.  The  defendant  could  not 
thus  affirm  title  in  Beta  Gade  in  support  of  his  own  title, 
and  deny  it  in  answer  to  plaintiffs'  claim  of  title  under 
the  same  source ;  he  could  not  do  so  consistently,  at  least. 
If  Beta  was  the  owner  of  the  property,  the  title  passed 
to  the  plaintiffs  herein  by  her  deed  of  June  3,  1881, 
several  months  prior  to  the  entry  of  the  judgment  against 
the  Helbings.  But  as  stated  before,  it  is  impossible  to 
tell,  from  the  evidence  offered  by  tlie  respective  parties, 
what  is  the  basis  of  the  claim  of  either.  The  most 
tliat  plaintiffs  can  claim,  under  the  evidence  introduced 
by  them,  is  a  lien  for  the  value  of  services  rendered  by 
the  plaintiff  Wright,  and  for  any  liability  which  may 
have  accrued  on  the  bond  which  has  not  been  exonerated. 
If  Helbing  was  the  beneficial  owner  at  the  time  defend- 
ant purchased  at  execution  sale,  tlie  latter  took  all  his 
right,  title,  and  interest,  and  is  entitled  to  have  the  same 
adjudged  to  him.  To  do  this  it  will  be  necessary  for  the 
defendant  to  amend  his  cross-complaint  so  as  to  state  the 
facts  more  fully, — ^as  fully  as  they  are  required  in  a  bill 
in  equity.  (Kreichbaum  v.  Melton,  49  CaL  50;  Brodrib 
V.  Brodrib,  5G  Cal.  563.) 

Plaintiffs  offered  to  prove  that  Mrs.  Helbing  had  de- 
clared a  homestead  on  the  property  June  29,  1880,  but 
the  evidence  was  excluded.  We  do  not  think  the  court 
orred  in  its  ruling.  The  fact  that  the  Helbings  claimed 
a  homestead  could  not  aid  the  plaintiffs  as  against  tho 
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defendant.  The  Helbings  had,  by  their  failure  to  answer 
defendants'  cross-complaint,  waived,  as  against  the  de- 
fendant, any  claim  under  the  homestead  declaration,  and 
their  conveyance  to  the  plaintiffs  did  not  give  to  the  latter 
any  homestead  right  in  the  property. 

Appellants  contend  that  the  demurrer  to  the  cross-com- 
plaint ought  to  have  been  sustained;  that  a  cross-com- 
plaint is  improper  in  actions  of  this  kind.  In  support 
of  this  contention,  they  cite  Wilson  v.  Madison,  56  Cal.  8. 
All  that  case  decides  is,  that  where  the  relief  demanded 
by  defendant  can  be  had  upon  the  denials  and  averments 
of  his  answer,  a  cross-complaint  is  unnecessary.  But  there 
may  be  cases  in  which  full  relief  cannot  be  given  the  de- 
fendant upon  answer,  and  as  in  ejectment,  a  cross-com- 
plaint in  such  cases  is  recognized  as  a  proper  pleading, 
so  that  the  whole  controversy  may  be  settled  in  one  ac- 
tion; so  here  we  see  no  objection  to  a  cross-complaint 
upon  the  allegations  of  which,  supported  by  proof,  the 
defendant  may  take  from  plaintiff  that  which  he  would 
recover  in  equity;  viz.,  the  legal  title.  Section  442  of 
the  Code  of  Civil  Procedure  provides  that  "whenever 
the  defendant  seeks  affirmative  relief  against  any  party, 
relating  to  or  depending  upon  the  contract  or  transaction 
upon  which  the  action  is  brought,  or  affecting  the  prop- 
erty to  which  the  action  relates,  he  may,  in  addition  to 
his  answer,  file  at  the  same  time  or  by  permission  of  the 
court  subsequently,  a  cross-complaint  The  cross-com- 
plaint must  be  served  upon  the  parties  affected  thereby, 
and  such  parties  may  demur  or  answer  thereto  as  to  the 
original  complaint" 

Here  the  affirmative  relief  which  the  defendant  is 
seeking  certainly  affects  the  property  to  which  the  action 
relates,  and  we  think  that  the  cross-complaint  was  a 
proper  pleading.  The  plaintiffs  claim  the  whole  title. 
They  could  not  maintain  the  action  by  sliowing  simplv 
a  lien  without  possession  or  right  of  possession.  But  if 
the  court  denied  their  prayer  because  they  showed  nt 
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most  only  a  lien,  the  validitj  of  the  lien  conld  be  deter- 
mined in  another  action.  Why  not  allow  the  defendant, 
upon  proper  averments  in  his  cross-complaint,  to  test  in 
this  action  the  validitj  of  the  lien  claimed  hj  plaintiffs  ? 
In  other  states  it  is  held  that  cross-eomplaints  in  these 
actions  are  proper  pleadings.  (Ludlow  v.  Ludlow,  109 
Ind.  199,  and  cases  cited;  Venahle  v.  Dutchy  37  Kan.  515 ; 
Allen  V.  Tritch,  5  Col.  228;  Greenwalt  v.  Duncan,  16  Fed. 
Rep.  612.) 

But  it  is  claimed  that  if  it  be  conceded  that  a  cross- 
complaint  is  a  proper  pleading  in  actions  of  this  nature, 
new  parties  cannot  be  brought  in  by  it  Whether  this 
could  be  done  under  the  old  chancery  practice  is  a  ques- 
tion upon  which  the  authorities  are  not  agreed;  but  our 
code  system  is  much  broader  and  more  liberal  in  this 
regard.  The  defendant  is  not,  under  our  practice,  con- 
fined in  his  cross-complaint  to  matters  charged  in  the 
complaint  Thus  in  ejectment,  as  stated  before,  he  may 
plead  matters  purely  equitable,  and  secure  equitable  re- 
lief. Besides  this,  our  statute  provides  that  "when  a 
complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court  must 
order  them  brought  in."  (Code  Civ.  Proc,  sec.  339.) 
A  complete  determination  of  this  controversy,  if  the  al- 
legations of  the  defendant  and  the  findings  of  Ihe  court 
are  correct,  could  not  be  had  without  making  the  Hel- 
bings  parties.  The  plaintiffs  appeared  to  be  and  claimed 
to  be  the  owners  in  fee.  The  Helbings  were  in  posses- 
sion. The  defendant  was  entitled  to  the  possession  if 
the  Helbings  owned  the  property  when  the  judgment 
was  entered.  A  trial  between  the  plaintiffs  and  defend- 
ant would  have  settled  only  half  of  the  controversy,  and 
it  would  have  become  the  duty  of  the  court,  we  think, 
when  the  facts  appeared  in  evidence,  to  order  the  Hel- 
bings brought  in  as  parties  to  the  action.  (0* Connor  v. 
Irvine,  74  Cal.  443.)  In  other  states  it  is  held  that  in  a 
proper  case  third  parties  may  be  brought  in  to  answer 
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the  defendant's  cross-complaint.  (Allen  v.  Tritch,  6  Col. 
228;  Bimce  v.  Bunce,  69  Iowa,  634.)  Appellants  rely 
upon  the  caae  of  Harrison  v.  McCormicJc,  69  Cal.  618. 
In  that  case  there  was  no  necessity  for  a  cross-complaint; 
the  claim  was  for  damages, — ^purely  a  counterclaim, — in 
\<diich  case,  of  course,  the  demand  '^must  be  one  existing 
in  favor  of  defendant  and  against  a  plaintiff,  between 
whom  a  several  jvdgmenJt  might  be  had  in  the  action.'* 
(Code  Civ.  Proc,  sec  438.) 

In  this  case  a  cross-complaint  is  proper  to  determine 
the  question  as  to  the  validity  of  plaintiffs'  lien.  If  the 
obligations  of  the  bond  have  ceased,  and  no  money  is 
due  Wright  for  professional  services,  the  defendant  is 
entitled  to  have  those  facts  determined,  and  to  receive 
whatever  affirmative  relief  he  may  prove  himself  in 
equity  entitled  to.  If  the  Helbings  claim  a  homestead 
upon  the  property,  it  is  proper  that  they  should  be  given 
an  opportunity  to  present  the  same,  so  that  the  rights  of 
all  parties  interested,  or  claiming  an  interest,  may  be  set- 
tled in  one  suit 

The  record  shows  that  the  summons  issued  on  the 
cross-complaint  was  duly  served  on  the  Helbings,  but  is 
silent  as  to  whether  any  appearance  was  made  by  them. 
We  presume,  of  course,  that  no  answer  was  filed ;  but  if 
they  failed  to  appear  and  demur  or  answer  within  tlie 
time  allowed  by  law,  their  default  therefor  ought  to  have 
been  entered,  and  a  memorandum  of  such  default  in- 
dorsed on  the  cross-complaint.  (Code  Civ.  Proc,  sec 
670.) 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial,  with  directions  to  the  court  below  to 
permit  the  parties  to  amend  their  pleadings  in  any  re- 
spect consistent  with  the  nature  of  the  action. 

Fox,  J.,  Sharpstein,  J.,  and  McFaeland,  J.,  con- 
curred. 

BWTTY,  C.  J.,  concurred  in  the  judgment. 
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[No.  13709.    In  Bank.— December  22,  1890.] 

THEODORE  TIAVEMEYER  et  al.,  Petitioners,  t;. 
THE  SUPERIOR  COURT  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  WILLIAM  T. 
WALLACE,  Judge,  RESPONDENTai 

CoirrEMPT— DisoBEDiENCB  TO  Wbit  OF  PiOHiBrnoN — ^AoTioif  OF  Re- 
ceiver— ^Neglect  of  Judge. — ^After  service  of  an  alternative 
writ  of  prohibition  commanding  a  superior  judge,  and  a  re- 
ceiver appointed  by  him,  to  desist  from  interfering  with  the 
possession  of  property  or  the  conduct  of  business  in  the 
hands  of  strangers  to  the  suit,  claimfng  title  thereto,  if  the 
receiver  continues  to  interfere  with  their  possession  and  the 
conduct  of  their  business,  and  attempts  to  oust  them  there- 
from, and  the  superior  Judge  neglects  his  duty  to  see  that 
the  receiver  obeys  the  writ,  each  is  guilty  of  contempt  in 
disobeying  the  alternative  writ 

In.— ScBAMBLiNo  POSSESSION — VoiD  Obdbb.— Where,  prior  to  the 
service  of  the  writ,  the  receiver  has  only  acquired  a  mixed 
and  scrambling  possession  of  the  property,  and  the  order 
appo*nting  him  is  void,  any  further  attempts  by  him  to  take 
and  hold  possession  cannot  be  justified  under  the  plea  that 
possession  had  been  fully  taken,  and  that  nothing  was  done 
after  service  of  the  writ  except  to  preserve  the  atatut  quo. 

Id. — ^JuBisDicnoN — Good  Faith — Technical  Contempt — Nominal 
Pine. — ^Where  the  acts  of  the  receiver  and  of  the  judge  de- 
pended for  their  validity  upon  the  jurisdiction  of  the  judge 
to  appoint  the  receiver,  and  they  were  erroneously  advised 
that  the  possession  of  the  receiver  was  lawful  and  complete, 
and  that  he  must  maintain  it,  notwithstanding  the  service 
of  the  alternative  writ  of  prohibition,  and  that  the  judge 
could  not  Interfere  with  or  control  his  acts,  pending  the 
hearing  of  the  cause,  and  each  of  them  acted  in  good  faith 
upon  such  advice,  and  neither  intended  any  disrespect  of 
the  court,  such  good  faith,  though  it  cannot  wholly  relieve 
them  of  the  contempt  of  which  they  are  technically  guilty, 
will  perclude  their  being  punished  otherwise  than  by  a  nom- 
inal line. 

Contempt  proceedings  against  William  T.  Wallace, 
judge  of  the  superior  court  of  the  city  and  county  of  San 
Francisco^  and  Patrick  Reddy,  receiver,  for  alleged  dia- 
obedience  to  an  alternative  writ  of  prohibition.  The  facts 
are  stated  in  the  opinion  of  the  court,  and  in  the  opinion 
in  Eavemeyer  v.  Superior  Court,  84  CaL  327. 

Wilson  <£  Wilson,  and  Oarber,  Boalt  £  Bishop,  for  Pe- 
titionera. 
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WUliam  T,  Wallace,  in  propria  persona,  Sullivan  &  Sul- 
livan, W.  H.  Metson,  and  Robt.  Mitchell,  for  Respondents. 

'  Beatty,  0.  J. — The  application  for  a  peremptory  writ 
of  prohibition  herein,  and  the  charge  that  the  judge 
of  the  superior  court  and  his  receiver  had  violated  the 
injunction  contained  in  the  preliminary  or  alternative 
writ,  and  had  thereby  committed  a  contempt,  were  heard 
and  submitted  together.  In  our  opinion,  filed  at  the 
time  of  deciding  the  cause  (see  84  Gal.  327),  we  stated 
very  fully  all  the  facts  necessary  to  be  considered  in  de- 
ciding upon  the  charge  of  contempt,  excepting  only  those 
relating  to  the  character  and  extent  of  Mr.  Reddy^s  pos- 
session of  the  refinery,  etc,  at  the  time  he  was  served 
with  the  alternative  writ. 

Avoiding,  as  far  as  possible,  any  repetition  of  that  state- 
ment, we  proceed  to  consider  whether  the  charge  of  con- 
tempt has  been  made  out 

That  Mr.  Eeddy  did  interfere  with  the  possession  and 
control,  by  petitioners,  of  the  refinery  and  other  property 
claimed  by  them  in  their  own  right,  and  described  in 
our  writ,  that  he  did  interfere  with  the  conduct  and  busi- 
ness of  the  same,  and  that  he  did  continue  to  exercise, 
with  respect  thereto,  all  the  powers  granted  in  the  order 
appointing  him  receiver,  after  service  of  our  writ,  is  con- 
ceeded,  and  it  is  also  conceded  that  the  judge  of  the  su- 
perior court,  after  like  notice,  entirely  and  purposely 
abstained  from  any  interference  with  his  proceedings. 

But  it  is  contended  in  behalf  of  the  receiver  that  be- 
fore he  had  any  notice  of  our  order  he  was  in  complete 
and  absolute  possession  of  all  the  property  claimed 
by  the  respondents,  and  that  his  subsequent  dealings 
with  it  were  only  such  as  were  necessarily  incumbent 
upon  him  by  reason  of  such  possession.  In  behalf  of 
the  judge,  it  is  claimed  that  the  effect  of  our  writ  was  to 
deprive  him  of  all  control  and  direction  of  the  receiver, 
and  consequently  to  absolve  him  from  any  responsibil- 
ity for  his  acts* 
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This  claim  of  exemption  from  responsibility  on  the 
part  of  the  judge  cannot  be  allowed.  The  object  and 
purpose  of  our  order  and  writ,  expressed  in  the  plainest 
terms  (84  Cal.  351),  was  to  restrain  the  action  of  the 
court.  It  was  addressed  directly  to  the  judge,  and  only 
indirectly,  through  him,  to  the  receiver.  Both  were 
bound  by  it,  but  it  was  nevertheless  the  duty  of  the 
principal  to  see  that  the  agent  obeyed  it;  and  what- 
ever the  receiver  did  in  violation  of  its  terms,  the  judge 
must  answer  for,  if,  with  knowledge  of  his  agent's  pro- 
ceedings, he  refrained  from  exercising  his  undoubted 
power  to  control  them.  And  such,  as  we  have  seen,  is 
the  case. 

The  whole  matter  to  be  determined,  therefore,  is  the 
correctness  of  the  receiver's  position ;  i.  e.,  that  he  was  in 
full  possession  before  he  had  any  notice  of  the  injunc- 
tion, and  that  he  did  nothing  thereafter  except  to  pre- 
serve things  in  statu  quo. 

Ho  contends  that  from  the  afternoon  of  February  iTth 
he  was  in  full,  complete,  and  absolute  possession  of  the 
refinery,  shops,  and  offices,  and  was  only  impeded  and 
interrupted  in  his  control  of  some  of  the  personal  prop- 
erly therein. 

The  assumption,  however,  upon  which  he  builds  his 
entire  argument  is,  that  he  was  acting  under  a  valid 
appointment,  and  had  a  lawful  right  to  do  everything 
that  he  attempted  to  do ;  and  since  its  basis  is  swept  away, 
there  is  little  left  of  the  argument  We  have  decided — 
and  we  have  no  doubt  of  the  correctness  of  that  decision — 
that  the  appointment  of  Mr.  Reddy,  and  all  the  proceed- 
ings in  the  matter  of  the  receivership,  were  void.  There- 
fore, when  he  entered  into  the  refinery,  shops,  and  offices, 
he  did  so  as  a  mere  trespasser,  without  any  lawful  war- 
rant whatsoever,  and  all  his  acts  in  attempting  to  obtain 
possession  must  be  viewed  in  that  light 

We  do  not  wish  to  be  understood  as  conceding  that 
Mr.  Keddy's  acts,  even  if  his  appointment  had  been  valid, 
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would  have  been  entirely  justifiable.  We  are  not  called 
upon  to  decide  how  summarily  a  receiver  lawfully  ap- 
pointed may  proceed  in  wresting  the  possession  of  prop- 
erty, specifically  described  in  the  order  appointing  him, 
out  of  the  hands  of  strangers  to  the  action,  claiming  it  in 
their  own  ri^t  We  had  supposed  that  in  such  case  it 
would  be  his  duty  to  abstain  from  the  exercise  of  any- 
thing like  force;  that  if  he  found  the  claim  of  ownership 
and  possession  by  a  third  party  to  be  made  in  good  faith, 
he  would  report  the  matter  to  the  court,  and  if  he  pro- 
ceeded further,  do  so  only  by  an  action  for  the  recovery 
of  the  property.  If  he  was  satisfied  that  such  claim  was  a 
sham,  and  the  possession  by  such  stranger  held  by  col- 
lusion with  (or  as  a  mere  agent  or  servant  of)  a  party 
bound  by  the  order,  that  he  would  still  report  the  facts 
to  the  court,  and  have  the  persons  resisting  his  authority 
cited  to  answer  for  contempt;  and  that  after  hearing  upon 
the  citation,  the  court  would  not,  unless  in  a  plain  case, 
order  a  writ  of  assistance  to  dispossess  such  parties,  but 
would  direct  an  action  to  be  brought,  so  that  their  rights 
might  be  fully  and  fairly  litigated. 

But,  as  we  have  said,  these  are  matters  which  we  are 
not  called  upon  to  decide  here,  and  we  have  given  this 
very  general  expression  of  our  views  only  in  order  not  to 
seem  to  acquiesce  in  the  proposition  so  strenuously 
urged  by  counsel,  to  the  effect  that  in  the  case  supposed 
it  is  the  right  and  duty  of  the  receiver  to  take  the  prop- 
erty regardless  of  the  claims  and  possession  of  third 
parties;  that  it  is  their  duty  to  yield  unquestioning 
obedience  to  his  commands,  surrender  possession  of  the 
property,  and  petition  the  court  for  leave  to  sue  for  its 
recovery. 

The  question  here  is  much  simpler ;  it  is,  whether  Mr. 
Reddy  and  his  men,  regarded  as  mere  naked  trespassers, 
entering  without  any  sort  of  lawful  warranty  had,  prior 
to  the  hour  of  three  o'clock,  p.  m.,  on  February  18th,  suc- 
ceeded in  ousting  the  petitioners  from  their  lawful  pos- 
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session  of  the  refinery,  shops,  etc.,  and  in  gaining  so  full 
and  complete  a  possession  themselves  as  to  justify  their 
subsequent  proceedings.  The  testimony  bearing  upon 
this  point  is  quite  voluminous,  and  to  some  extent  con- 
flicting, though  not  more  so  than  might  naturally  have 
been  expected,  considering  the  opposite  points  of  view 
from  which  the  occurrences  at  the  refinery  were  viewed 
by  those  who  participated  in  and  have  testified  regard- 
ing them. 

It  appears  that  Mr.  Beddy,  armed  with  the  commission 
from  the  superior  court,  and  attended  by  a  number  of 
men,  acting  in  obedience  to  his  orders,  entered  the  re- 
finery on  the  afternoon  of  February  17th,  stated  the 
authority  under  which  he  assumed  to  act,  declared  him- 
self in  possession,  ordered  the  superintendent  of  the 
works  to  shut  them  down,  disposed  his  men  about  the 
building,  and  stopped  the  delivery  of  sugar  then  in 
progress.  The  superintendent,  however,  refused  to  take 
any  orders  from  Mr.  Reddy,  referred  him  to  Mr.  Mott,  the 
general  agent  of  the  petitioners,  and  asserted  their  claims 
to  the  property.  There  is  no  doubt  that  the  superin- 
tendent and  his  foreman  were,  to  some  extent,  intimidated 
by  the  sudden  irruption  of  Mr.  Reddy  and  his  men,  and 
the  threat  of  arrest  and  punishment  if  they  refused  to 
submit,  and,  no  doubt,  they  did  make  use  of  various 
temporizing  expedients  in  order  to  maintain  their  ground 
without  resorting  to  open  and  violent  resistance;  but  they 
neither  left  the  building  nor  acknowledged  Mr.  Eeddy's 
authority. 

The  dispute  ended  at  last  in  a  sort  of  truce  for  the 
night,  both  parties  remaining  on  the  ground,  the  super- 
intendent being  allowed  until  next  day  to  take  legal 
advice  and  determine  whether  he  would  yield  the  pos- 
session or  not  Acting  upon  the  advice  he  received, 
rh<-  superintendent  notified  Mr.  Reddy  the  next  day  that 
he  would  continue  to  resist  him  by  all  means  short  of 
force,  whereupon  Mr.  Reddy  applied  to  the  court  for  the 
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assistance  of  the  sheriff.  In  the  affidavit  which  he  pre- 
sented to  the  court  for  that  purpose,  and  which  was,  as 
is  evident^  framed  upon  his  theory  as  to  the  validity  of 
his  appointment  and  the  entire  regularity  of  his  pro- 
ceedings, he  states  that  he  has  entered  into  possession  of 
the  refinery,  but  that  H.  C.  Mott  and  R  H.  Sprague 
(the  general  agent  and  superintendent  of  petitioners)  are 
impeding,  hindering,  and  delaying  him  in  the  discharge 
of  his  duties  as  receiver,  and  are  refusing  to  allow  him 
to  take  into  his  possession  and  control  certain  property 
situate  on.  the  premises.  This  affidavit,  as  an  assertion 
of  possession,  is  almost  felo  de  se  in  itself,  and  would 
have  been  quite  so  if  it  had  disclosed  the  further  and 
undisputed  fact  that  Mott  and  Sprague  were  really  im- 
peding and  hindering  the  receiver  by  their  assertion  of, 
and  their  attempt  to  uphold,  the  possession  and  right 
of  the  petitioners.  Evidently,  too,  the  superior  judge 
attached  less  importance  to  the  l^al  conclusion  stated 
in  the  affidavit  than  to  the  facts  by  which  it  was  quali- 
fied; for,  by  the  terms  of  his  order  to  the  sheriff,  that 
officer  was  commanded  to  do  what  was  necessary  to 
place  Mr.  Reddy  in  exclusive,  full,  and  complete  pos- 
session. 

The  sheriff,  in  the  return  which  he  subsequently  made 
of  this  order,  seems  to  have  fallen  back  on  the  theory  of 
the  affidavit^  that  Mr.  Reddy  was  in  possession  of  the 
refinery,  though  impeded  and  interfered  with  by  certain 
persons  whom  he  found  on  the  premises,  and  who  at  his 
request  retired  therefrom,  leaving  Mr.  Reddy  in  peaceful, 
undisturbed,  and  undisputed  possession.  He  does  not  dis- 
close who  these  persons  were,  but  the  testimony  shows 
that  the  superintendent  and  foreman  of  the  refinery  were 
meant 

When  Mr.  Reddy  and  the  sheriff  came  back,  on  thn 
18th,  armed  with  a  new  order,  Mr.  Sprague  and  his  fore- 
man did  retire  from  the  building,  in  obedience  to  thoir 
demand,  but  almost  immediately  returned.     There  is  a 
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conflict  of  tefitimony  as  to  the  terms  upon  which  they 
reentered.  Mr.  Eeddy's  testimony — ^in  which  he  is 
corroborated  by  others — ^is,  that  they  came  back  at  his 
request,  to  take  care  of  the  large  amount  of  sugar  then  in 
solution^  under  a  promise  to  obey  his  orders  and  shut 
down  the  works  as  speedily  as  that  could  be  done  with- 
out too  serious  loss.  Theyi  on  the  other  hand,  claimed 
that  they  only  promised  not  to  oppose  Mr.  Heddy's  or- 
ders, and  declared  their  purpose  to  remain  on  the  prem- 
ises in  the  interest  of  the  petitioners,  and  in  their  pay. 
It  is  not  necessary,  in  our  opinion,  to  reconcile  this  con- 
flict in  the  testimony,  which  in  all  probability  is  mainly 
due  to  the  different  construction  given  by  the  two  par- 
ties to  what  was  actually  said.  We  will  assume  that  the 
arrangement  was  such  as  Mr.  Reddy  states  it  to  have 
been,  for  even  then  he  did  not  get  complete  possession. 
The  only  two  persons  removed  from  the  premises,  or 
wno  acknowledged  Mr.  Reddy's  authority,  were  Mr. 
Sprague  and  his  foreman.  Mr.  Mott,  the  general  agent, 
was  in  a  position  of  authority  over  them,  and  over  more 
than  a  hundred  other  employees  then  on  the  premises, 
none  of  whom  were  removed,  and  none  of  whom  ever 
received  or  obeyed  any  order  from  Mr.  Reddy  before  he 
was  enjoined,  and  all  of  whom  continued  thereafter  in 
the  pay  and  service  of  the  petitioners.  Mr.  Mott,  it  is 
true,  was  not  at  the  refinery  while  the  sheriff  was  there ; 
but  he  had  been  there  before,  resisting  Mr.  Reddy,  and 
he  returned  afterwards,  and  renewed  his  resistance,  so 
that  Mr.  Reddy  was  compelled  to  remove  him  by  force 
(a  very  gentle  force,  it  is  true,  but  it  would  no  doubt 
have  been  greater  if  there  had  been  greater  resistance). 
In  the  mean  time,  Mr.  Reddy  had  been  served  with  our 
writ,  and  Mr.  Sprague  had  disclaimed  his  authority,  and, 
contrary  to  his  orders,  had  put  a  large  additional  amount 
of  sugar  in  solution. 

These  being  the  facts,  it  is  clear  that  there  was,  in  tho 

best  view  for  the  respondents,  a  mixed  and  scrambling 
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poeseesion  of  the  refinery,  in  which  ca^e  the  legal  seisin, 
as  it  always  does,  attached  itself  to  the  right  of  possession. 

The  result  was,  that  Mr.  Reddy  found  himself  in  the 
position  of  being  obliged  to  decide,  at  his  peril,  whether 
his  authority  was  valid  or  not;  and  as  soon  as  service 
was  made  upon  the  superior  judge,  at  a  later  hour  on  the 
same  day,  he  was  placed  in  the  same  position.  A  copy 
of  the  petition  for  the  writ  of  prohibition,  our  order  for 
the  writj  and  the  writ  itself,  were  all  served  together, 
and  by  them  the  respondents  were  fully  advised  that  the 
validity  of  their  proceedings  was  challenged  upon  juris^ 
dictional  grounds,  and  that  until  our  further  order,  thev 
must  suspend  their  proceedings  against  the  property  de- 
scribed in  the  writ  Their  <^laim  to  be  in  possession  of 
the  refinery,  and  especially  their  right  to  discharge  the 
superintendent  of  the  petitioners  and  put  another  in  his 
place,  stop  the  delivery  of  sugar  and  close  down  the  works, 
depended  upon  the  jurisdiction  to  appoint  a  receiver. 
If  that  proceeding  was  void,  they  were  bound  to  withdraw 
from  the  refinery,  shops,  office,  etc,  and  leave  the  peti- 
tioners unmolested.  If,  on  the  other  hand,  the  appoint- 
ment of  the  receiver  was  valid,  they  might  maintain  the 
riatiAS  quo,  and  perhaps  were  justified  in  doing  the  other 
things  above  mentioned.  Being  in  this  situation,  they 
did  right  in  taking  legal  advice;  but  the  fact  that  thej 
did  so,  and  acted  upon  it  in  good  faith,  does  not  whollj 
relieve  them  from  the  consequences  of  the  actual  dis- 
obedience of  which  they  were  guilty. 

They  were  advised  that  the  possession  of  the  receiver 
was  lawful  and  complete,  and  that  he  must  do  all  that 
he  subsequently  did.  They  were  also  advised  that  tho 
superior  judge  could  not  interfere  with  or  control  the 
acts  of  the  receiver  pending  the  hearing  of  the  cause. 
This  advice  was  erroneous;  but  we  have  no  doubt  that  it 
was  given,  accepted,  and  acted  upon  in  ^od  faith,  and 
therrfore  that  the  respondents,  though  technically  piiUy 
of  contempt,  did  not  intend  any  disrespect  to  the  court, 
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or  any  infraction  of  its  orders^  and  that  they  ahonld  not 
be  punished  otherwise  than  bj  a  nominal  fine. 

The  finding  of  the  court  is,  that  William  T.  Wallaoe, 
judge  of  the  superior  oourt,  and  Patrick  Eeddy,  Esq.,  did 
on  the  eighteenth  day  of  February,  1890,  and  on  various 
days  thereafter,  violate  our  injunction  herein  issued  and 
served  on  said  eighteenth  day  of  February,  1890,  hy  con- 
tinuing in  and  about  the  refinery  and  oUier  property  in 
said  writ  described,  and  by  interfering  with  the  petition- 
ers in  the  conduct  of  their  business  therein,  and  did 
thereby  disobey  our  lawful  order  and  writ,  and  were 
therein  guilty  of  a  contempt  of  this  court 

Wherefore  it  is  ordered  that  said  William  T.  Wallace 
and  Patrick  Reddy  be  and  each  of  them  is  hereby  fined 
in  the  sum  of  ten  dollars. 

Fox,  J.,  Sharpstkin,  J.,  MoFabland,  J.,  and  Pat- 
EBBOir,  J.,  concurred. 

Thornton,  J.,  dissenting. — I  dissent  There  is  no 
evidence  of  contempt  committed  by  either  party  in  this 
case. 


[Na  1397S.    Department  Two. — ^December  22,  ISSO.] 

JESSE  W.  WOODRUFF  et  al.,  Respondents,  v. 
THE  SEMI-TROPIC  LAND  AND  WATER  COM- 
PANY, Appellant. 

VKIflKm  AND  Pl7BCRASKB--C0NTSA0T  OT  SaLV— TlHi:  OT  BSSBHCE. — 

Time  Is  of  the  essence  of  a  contract  for  the  sale  of  land, 
which  provides  that  the  consideration  Is  to  be  paid  In  In- 
stallments at  stated  times,  that  a  good  and  sufficient  deed  *s 
to  be  delivered  upon  receiving  the  pajnnents  at  the  times 
and  manner  agreed  upon,  and  that  In  the  event  of  a  failure 
to  comply  with  the  terms  of  the  contract  by  the  vender,  tue 
vendor  Is  to  be  released  from  all  obligations  ♦o  '^cr.vey  che 
property,  and  the  vendees  are  to  forfeit  al^  rights  thereto. 
ID. — ^Default  or  VBifDolt — Demawd— Offfsi  *jr  Pzrfobmance — ^Re- 
scission BY  VBITOEES — RBCOVERY  CF  PuHCHASE-MONET. — WhAfo 
tiin«  Is  of  the  ARflenco  of  the  contract,  and  the  vAQd/>r  fs:i<i 
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and  neglects  to  execute  the  conveyance  required  by  the  con- 
tract after  demand  therefor,  and  an  ofter  in  writing  by  the 
vendees  to  pay  the  last  installment  of  purchase-money,  the 
vendees  may  rescind  the  contract,  tender  a  reconveyance  of 
their  rights  to  the  vendor,  and  surrender  the  possession,  and 
demand  and  recover  back  the  installments  of  purchase-money 
paid. 
Id. — SuBSEQUSNT  Offer  of  Vendor  to  Perform. — ^After  the  ven- 
dees have  rescinded  the  contract  for  the  default  of  the  ven- 
dor, and  tendered  restitution,  and  demanded  a  repayment  of 
the  installments  of  purchase-money  paid,  no  subsequent  ofter 
of  performance  on  the  part  of  the  vendor  will  relieve  him 
from  the  eftect  of  his  default;  and  the  vendees  are  not 
bound  to  accept  an  offer  of  performance  made  by  the  vendor 
after  suit  brought  for  the  recovery  of  the  purchase-money, 
and  before  service  of  the  summons  therein. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion* 

WUlis,  Cole  &  Craig,  for  Appellant. 

Smith  &  Northrup,  for  Respondents. 

FooTE,  C. — The  plaintiffs  obtained  judgment  against 
the  defendant  for  the  sum  of  $3^405. 75,  and  costs.  From 
that  judgment  this  appeal  is  prosecuted  on  the  judgment 
roll 

The  parties  hereto  entered  into  the  following  con-« 
tract: — 

''This  agreement,  made  and  entered  into  the  twenty- 
fifth  day  of  August^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  between  the  Semi-Tropic 
Land  and  Water  Company,  a  corporation,  party  of  the 
first  part,  and  Jesse  W.  Woodruff  and  George  E.  Baldwin, 
of  the  city  and  county  of  San  Bernardino,  state  of  Cali- 
fornia, the  parties  of  the  second  part,  witnesseth, — 

"That  said  party  of  the  first  part,  in  pursuance  of  a 
resolution  of  the  board  of  directors  of  said  corporation, 
duly  passed,  authorizing  this  agreement,  and  in  consid- 
eration of  the  covenants  and  agreements  on  tlie  part  of 
the  said  parties  of  the  second  part  hereinafter  contained, 
agrees  to  sell  and  convey  unto  the  said  parties  of  the  second 
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part  all  that  certain  lot  or  parcel  of  land  situated  in  the 
county  of  San  Bernardino  and  state  of  California,  and 
bounded  and  more  particularly  described  as  follows,  to 
wit:  Farm  block  28,  containing  20.6  acres  (more  or  less) 
in  accordance  with  the  map  of  the  town  of  Bialto  and 
adjoining  subdivisions,  as  recorded  in  the  office  of  the 
recorder  of  deeds  in  and  for  San  Bernardino  County,  Cali- 
fornia,   ,  18 — y  book  — f  page  — . 

"The  party  of  the  first  part  reserves  from  the  premises 
above  agreed  to  be  sold  the  right  of  way  to  enter  upon, 
to  ditch,  and  to  lay  pipes  for  the  distribution  of  water. 
And  the  said  party  of  the  first  part  agrees  to  sell  said 
property  for  the  sura  of  four  thousand  twelve  dollars,  gold 
coin  of  the  United  States,  and  the  said  parties  of  the  sec- 
ond part,  in  consideration  of  the  premises,  agree  to  pay 
to  said  party  of  the  first  part,  the  said  sum  of  four  thou- 
sand twelve  dollars,  gold  coin,  as  follows,  to  wit:  thir- 
teen hundred  thirty-eight  dollars  cash,  on  delivery  of  this 
agreement,  receipt  of  which  sum  is  hereby  acknowledged 
by  party  of  the  first  part;  thirteen  himdred  thirty-seven 
dollars  on  or  before  August  25,  1888;  thirteen  hundred 
thirty-seven  dollara  on  or  before  August  25,  1889,  with 
interest  payable  semi-annually  upon  the  deferred  pay- 
ments at  the  rate  of  eight  per  cent  per  annum ;  and  if  any 
part  of  the  principal  or  interest  be  now  [not]  paid  when 
due,  it  shall  thereafter  bear  interest  at  the  rate  of  twelve 
per  cent  per  annum  until  fully  paid,  according  to  the 
terms  of  two  certain  promissory  notes  of  said  second  par- 
ties, of  even  date  herewith,  made  in  favor  of  said  party 
of  the  first  part,  and  payable  at  the  Los  Angeles  National 
Bank,  in  Los  Angeles,  California* 

"And  the  said  parties  of  the  second  part  agree  to  pay 
all  state,  school,  and  county  taxes  or  assessments  of  what- 
soever nature  wliich  may  become  due  on  the  premises 
above  described,  and  all  assessments  that  may  be  law- 
fully made  upon  the  shares  of  water  stock  herein  agreed 
to  be  delivered,  after  the  date  of  this  agreement 
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''In  the  event  of  a  failure  to  comply  with  the  tenna 
hereof  by  the  said  parties  of  the  second  part>  the  said 
party  of  the  first  part  shall  be  released  from  all  obliga- 
tions in  law  or  equity  to  convey  said  property,  and  said 
parties  of  the  second  part  shall  forfeit  all  rights  thereto. 
And  the  said  party  of  the  first  part,  on  receiving  such 
payment  at  the  time  and  in  the  manner  above  mentioned, 
agrees  to  execute  and  deliver  to  the  said  parties  of  the 
second  part,  or  their  assigns,  a  good  and  sufficient  deed 
of  bargain  and  sale,  together  with  one  share  of  stock  in 
the  Lytle  Creek  Water  and  Improvement  Company  for 
each  acre  of  land  above  agreed  to  be  sold.  The  party  of 
the  first  part  also  agrees  to  pipe  the  water  to  a  point  ad- 
jacent to  each  twenty-acre  lot  of  said  tract,  and  to  each 
town  lot  above  agreed  to  be  sold,  after  which  the  second 
parties  and  other  stockholders  in  said  water  company 
must  bear  the  expense  of  keeping  up  the  water  system. 
And  it  is  understood  that  the  stipulations  aforesaid  are 
to  apply  to  and  bind  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties." 

From  the  pleadings,  it  appears  that  the  plaintiffs  here 
(the  parties  of  the  second  part)  paid  to  the  defendant  on 
the  27th  of  August,  1887,  $1,338,  on  the  agreement,  and 
at  the  same  time  executed  and  delivered  to  it  two  prom- 
issory notes  in  accordance  strictly  with  the  terms  of  the 
contract,  and  at  maturity  thereof  paid  the  first  note, 
$1,443,  principal  and  interest,  and  $160.44,  being  interest 
on  the  note  due  on  or  before  August  25,  1889,  and  also 
$13.30,  the  amount  of  taxes  assessed  on  the  land  included 
in  the  contract 

On  the  26th  of  August,  1889,  when  the  last  note  was 
due,  the  plaintiffs  were  ready  and  willing  and  offered  in 
writing  to  pay  it  and  the  interest  due  thereon,  and  then 
demanded  a  good  and  sufficient  deed  of  bargain  and  sale 
of  the  premises  above  described,  and  also  that  the  defend- 
ant deliver  the  water  stock  included  in  the  purchase. 
This  the  defendant  failed  and  neglected  to  do. 
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On  the  twenty-first  day  of  November,  1889,  the  plain- 
tiffs surrendered  possession  of  the  land  and  premises,  anil 
tendered  to  the  defendant  a  quitclaim  deed  to  the  prem- 
ises and  to  the  water  stock,  and  demanded  that  the  de 
fendant  pay  back  the  payments  in  money  that  the  plain- 
tiffs had  made,  and  interest  at  lawful  rates  from  the 
date  of  making  the  payments,  and  that  the  defendant 
deliver  up  the  promissory  note  due  August  25,  1889 ;  that 
the  defendant  refused  to  accept  the  deed  of  reconveyance 
or  pay  the  money. 

Damages  in  the  sum  of  three  thousand  five  hundred 
dollars  were  prayed  for,  the  rescission  of  the  agreement 
of  August  25,  1887,  and  that  the  note  due  August  25, 
1889,  be  given  up  and  canceled. 

A  demurrer  was  filed,  and  overruled  for  want  of  prose- 
cution. 

The  defendant  then  answered,  denying  damage  done 
to  the  plaintiffs,  and  setting  up  the  defense  that>  prior  to 
the  service  of  summons  in  this  case,  it  was  able  and  will- 
ing to  deliver  a  conveyance  and  the  water  stock  upon  the 
plaintiffs  paying  the  balance  of  the  purchase  price,  whicli 
offer  the  plaintiffs  declined.  And  the  defendant  avers 
that  it  is  still  able  and  willing  to  carry  out  the  contract 
upon  the  payment  by  the  plaintiffs  of  the  contract  price 
for  the  property. 

The  court  found  that  all  the  allegations  of  the  plaintiffs' 
complaint  were  true,  and  that  they  had  suffered  damage 
in  the  sum  of  $3,405.75 ;  that  before  November  29,  1889, 
the  defendant  failed  and  neglected  to  comply  with  the 
contract;  that  on  that  day,  after  the  commencement  of 
this  action,  but  before  the  service  of  summons,  the  de- 
fendant offered  to  comply  with  the  contract,  but  tlie 
plaintiffs  would  not  accept  it;  and  that  since  that  date 
the  defendant  has  been  and  still  is  ready  to  deliver  the 
deed  and  shares  of  stock  on  the  payment  of  the  balance 
due  by  the  plaintiffs.  TTie  conchision  of  law  is,  that  thn 
plaintiffs  are  entitled  to  jud^ent  for  $3,405.75,  and 
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costs.  Judgment  was  rendered  accordingly  on  the  17th 
of  June,  1890. 

The  only  point  which  seems  to  be  made  for  a  reversal 
of  the  judgment  is,  that  time  was  not  of  the  essence  of 
the  contract,  and  therefore  that  the  offer  of  performance 
on  the  29th  of  November,  1889,  was  in  a  reasonable  time 
after  the  date  fixed  for  performance  by  the  contract,  or 
after  suit  brought  by  the  plaintiff  to  rescind. 

There  is  no  doubt,  however,  that  time  was  of  the  es- 
sence of  this  contract,  as  is  seen  by  a  reference  to  the 
opinions  delivered  in  Grey  v.  Tubbs,  43  Cal.  364,  and 
deary  v.  Folger,  84  Cal.  321,  where  a  similar  contract 
was  construed  with  reference  to  this  point 

Time  being  of  the  essence  of  the  contract,  and  the  de- 
fendant, having  failed  to  comply  with  it  after  a  tender 
of  performance  by  the  vendee,  was  in  default. 

The  plaintiffs  tendered  a  deed  to  the  premises,  giving 
all  their  title  thereto,  and  also  the  water  stock,  and  sur- 
rendered possession  of  the  premises  on  the  21st  of  No- 
vember, 1889,  and  demanded  a  repayment  back  of  their 
money,  and  the  giving  up  and  canceling  of  their  unpaid 
note.  This  was  all  that  the  plaintiffs  were  required  to 
do  to  effect  a  rescission  of  the  contract,  and  having  done 
this,  no  subsequent  offer  of  performance  on  the  part  of 
the  defendant  would  relieve  it  from  the  effect  of  its  de- 
fault   Therefore  we  advise  that  the  judgment  be  affirmed. 

Gibson,  C,  and  Vanclief,  C,  concurred. 

The  Court. — ^For  the  reaosns  given  in  the  foregoing 
opinion^  the  judgment  is  affirmed. 
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[Na  20695.    Department  Two. — December  28,  1890.] 

THE  PEOPLE,  Respondent,  v.  PERCY  DOUGLASS, 

Appelant. 

CBiMXirAL  Law — ^Assattlt  with  Deadly  Weapon — Pbiob  Convic- 
tion OF  Felony — ^Pleading — Reading  of  Information — Con- 
BTBUcnoN  of  Minutes  of  Trial. — ^A  statement  in  the  minutes 
of  the  trial  of  a  defendant  accused  of  an  assault  with  a 
deadly  weapon  and  of  a  prior  conviction  of  a  felony,  who 
had  pleaded  not  guilty  to  the  former  charge  and  gu*lty  to 
the  latter,  that  "the  Information  is  read  and  the  plea  of  not 
guilty  stated  to  the  Jury  by  the  clerk/'  should  be  construed 
as  a  statement  that  the  charge  in  the  Information  as  to  the 
assault  only  was  read,  where  it  does  not  clearly  appear  that 
the  whole  information  was  read,  and  it  appearing,  from  tbf^ 
record,  that  what  was  read  was  in  the  presence  of  the  de- 
fendant, and  not  objected  to,  and  that  the  charge  as  to  the 
assault  only  was  submitted  to  and  passed  on  by  the  Jury. 
Id. — ^FoRM  OF  Verdict — General  Statement  of  Oftensb. — A  ver- 
dict in  general  terms  finding  the  defendant  guilty  of  an  as- 
sault with  a  deadly  weapon,  under  an  information  charging 
that  the  assault  was  made  upon  a  person  named,  is  in  ac- 
cordance with  law,  and  free  from  uncertainty. 
Id. — FORM  OF  Judgment— General  Recital  of  Conviction. — ^The 
Judgment  Is  not  rendered  insufficient  or  uncertain  by  merelv 
reciting  that  the  defendant  answered  and  confessed  to  a  pro- 
Tious  convection  of  manslaughter,  and  was  convicted  in  th» 
court  of  the  crime  of  assault  with  a  deadly  weapon,  without 
further  statement  of  particulars. 
Id. — ^Misnomer  of  Person  Assaulted. — ^Whether  in  the  informa- 
tion the  name  of  the  person  assaulted  was  written  therein 
"Daniel  Auseon"  or  "Daniel  Anseon,"  was  for  the  trial  court 
to  determine,  and  the  trial  court  having  directed  the  Jury 
that  the  name  written  in  the  Information  was  Daniel  Auseon, 
this  court  will  not  revise  the  action  of  such  court  in  so 
holding. 
Id. — Assault  upon  Brakeman  of  Railroad  Train — ^Trespass — 
Question  of  Fact. — ^Where  the  assault  was  committed  upon 
the  brakeman  of  a  railroad  company  In  his  efforts  to  got 
the  defendant  off  the  train,  and  there  is  evidence  tending  to 
show  that  the  defendant  was  not  a  passenger  on  the  train, 
but  a  trespasser  thereon,  it  is  a  question  of  fact  for  the 
Jury  whether  the  defendant  was  a  trespasser  or  a  passenger. 
In. — Presumption — Passenger — Trespasser  upon  Train. — A  per- 
son on  a  car  used  for  carrying  passengers  is  presumed  to 
be  a  passenger,  and  rightfully  there,  but  this  presumption 
may  be  rebutted;  and  no  presumption  of  law  or  fact  ar  ses 
where  the  person  is  found  on  a  car  not  used  for  the  accom- 
modation of  passengers,  and  it  is  for  the  Jury  to  determine 
whether  such  person  is  a  passenger  or  trespasser  upon  the 
train. 
Id. — ^Justification  op  Assault. — A  trespasser  on  a  train  is  not 
Justified  in  shooting  a  servant  of  the  railroad  company  wh  ) 
attempts  to  put  him  off,  when  he  can  with  safety  get  off  and 
avoid  the  shooting. 
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Id. — ^Punishment  op  Offense  —  Previous  Convictiow  of  Man- 
BLAuouTER. — An  assault  with  a  deadly  weapon  being  punish- 
able upon  a  first  conviction  by  imprisonment  in  the  state 
prison  for  a  period  of  two  years,  it  may  be  punished  under 
sect' on  266  of  the  Penal  Code  by  imprisonment  therein  for 
any  term  not  exceeding  ten  years,  where  there  has  been  a 
prior  conviction  of  manslaughter. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL 

The  verdict  of  the  jury  found  the  defendant  guilty  of 
an  assault  with  a  deadly  weapon.  The  judgment  con- 
tained the  recital  that  the  "said  Percy  Douglass,  hav- 
ing answered  and  confessed  to  a  previous  conviction  of 
manslaughter,  and  having  been  convicted,  in  this  court, 
of  the  crime  of  assault  with  a  deadly  weapon,  it  is  there- 
fore ordered,  adjudged,  and  decreed  that  the  said  Percy 
Douglass  be  punished  by  imprisonment  in  the  state  prison 
of  the  state  of  California,  at  Folsom,  for  the  term  of 
eight  (8)  years,"  etc  Further  facts  are  stated  in  the 
opinion  of  the  court 

/.  W.  Ahem,  and  P.  Reddy,  for  Appellant 

W.  E.  Tupper,  H.  H.  Welsh,  and  8.  J.  Hinds,  for  Re- 
spondent 

TiiOENTON,  J. — ^The  defendant  was  convicted  of  the 
crime  of  assault  with  a  deadly  weapon.  This  appeal  is 
by  him  from  the  judgment,  and  an  order  denying  his 
motion  for  a  new  trial. 

Several  points  are  presented  and  argued  on  behalf  of 
appellant,  which  we  will  proceed  to  consider. 

The  defendant  was  accused,  by  the  information,  of  as- 
sault with  a  deadly  weapon,  and  of  a  prior  conviction  of 
a  felony,  viz.,  manslaughter.  On  his  arraignment  he 
pleaded  guilty  to  the  prior  conviction  of  manslaughter, 
and  not  guilty  as  to  the  charge  of  assault  with  a  deadly 
weapon.  When  the  jury  had  been  impaneled  and  sworn, 
it  is  stated,  in  the  minutes  of  the  trial,  that  "the  infor- 
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mation  is  read  and  the  plea  of  not  guilty  stated  to  the 
juiy  by  the  clerk.'* 

It  is  urged  on  bdialf  of  defendant  that  it  was  error  to 
read  the  information  to  the  jury.  The  counsel  for  de- 
fendant construes  the  statement  above  quoted  as  a  state- 
ment that  the  whole  information  was  read,  including  botli 
charges  made  in  it,  to  one  of  which,  as  above  stated,  de- 
fendant had  pleaded  guilty.  We  do  not  so  construe  the 
statement  taken  from  the  minutes  of  the  trial.  We  un- 
derstand it  as  a  statement  that  the  charge  in  the  infer 
mation  as  to  the  assault  only  was  read.  It  would  be 
entirely  unnecessary  to  read  that  portion  of  it  in  which 
the  prior  conviction,  to  which  he  had  pleaded  guilty,  was 
set  forth.  At  any  rate,  it  does  not  clearly  appear  that 
the  whole  information  was  read.  If  it  was  read,  it  was 
done  in  the  presence  of  defendant  and  his  counsel,  and 
no  objection  was  made  to  it  Further,  the  record  shows 
distinctly  that  the  charge  as  to  the  assault  only  was  sub- 
mitted to  and  passed  on  by  the  jury. 

The  verdict  is  in  accordance  with  law  (Pen.  Code,  sec. 
1151),  and  is  free  from  uncertainty.  (See  People  v.  Mc- 
Carty,  48  Cal.  559.)  The  same  is  true  of  the  judgment 
(See  In  re  Matter  of  Ring,  28  Cal.  248.)  The  judg- 
ment as  entered  states  the  crime  of  which  the  defendant 
had  been  convicted,  and  the  sentence  of  the  oourt  This 
is  all  that  is  required  by  law.  There  is  no  uncertainty 
in  these  statements. 

It  is  argued  that  there  is  a  fatal  variance  between  the 
information  and  the  proof,  inasmuch  as  the  information 
sets  forth  that  the  assault  was  made  on  Daniel  Anseon, 
and  the  prcwf  is,  that  it  was  mad^-  on  Daniel  Auseon. 

The  court,  in  its  charge,  told  the  jury  that  the  de- 
fendant is  accused  of  the  crime  of  an  assault  on  Daniel 
Auseon.  The  only  accusation  in  this  case  is  that  set 
forth  in  the  information.  The  direction  of  the  court  to 
the  jury  is  as  to  what  is  contained  in  the  information. 
Whether  the  question  as  to  what  is  contained  in  the 
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information  is  one  of  law  or  fact,  it  is  to  be  determined 
by  the  court  below,  and  when  the  court  below  has  deter- 
mined it,  unless  it  clearly  appears  to  be  error,  this  court 
will  not  disturb  it.  Many  persons,  in  writing  the  letter 
"u,"  sometimes  form  it  very  like  the  letter  "n,"  and  e 
converso,  so  that  one  letter  is  frequently  mistaken  for  the 
other.  We  have  no  doubt  such  is  the  case  here;  that  in 
giving  shape  to  "u,*'  it  was  formed  in  such  a  manner  as 
to  resemble  the  letter  "n."  The  only  evidence  that  we 
have  that  "n"  was  the  letter,  instead  of  "u,"  is  that  of 
the  clerk  who  copies  it  to  be  printed  in  the  records  as  "n.'* 
But  the  court  below  differed  from  the  clerk  as  to  this, 
and  between  the  two,  it  is  the  duty  of  this  court  to  follow 
the  judgment  of  the  court  below.  The  foregoing  consid- 
erations induce  us  to  conclude  that  it  is  not  clear  that 
the  court  below  fell  into  an  error  in  this  matter,  but,  on 
the  contrary,  that  the  court  below  read  the  information 
aright,  and  that  in  this  regard  there  is  no  error  in  the 
record. 

We  have  considered  the  points  in  regard  to  the  direc- 
tions given  by  the  court  below,  and  the  refusal,  by  the 
court,  of  the  requests  to  direct  the  jury,  made  by  defend- 
ant, and  find  no  error  in  them. 

There  is  no  presumption  of  law  or  fact  that  a  person 
found  anywhere  on  the  passenger  train  of  a  railway  is  a 
passenger.  Such  a  presumption  is  opposed  to  all  princi- 
ple. If  a  person  is  found  in  or  on  a  passenger-car  on  a 
train  for  carrying  passengers,  such  a  fact  will  justify  the 
conclusion  prima  facie  that  he  is  a  passenger ;  but  if  seen 
to  go  on  the  platform  of  a  mail-car,  or  of  some  other  car 
not  run  for  the  accommodation  or  use  of  passengers,  no 
such  conclusion  as  that  he  was  a  passenger  could  be  le- 
gitimately drawn.  The  rule  seems  to  be  laid  down  with 
a  significant  limitation  in  Louisville  etc.  R'y  Co.  v. 
Thompson,  9  N.  E.  Rep.  357,  cited  and  relied  on  by  de- 
fendant The  rule  as  there  stated  is,  that  "a  person  on 
a  train  used  for  carrying  passengers  is,  in  the  absence  of 
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oauntervailing  circumstaBces,  presumed  to  be  a  passen- 
ger,  and  rightfully  there."  By  the  language  here  used, 
the  presumption  is  allowable,  "m  the  absence  of  counter- 
vailing  circumstances/^  which  is  equivalent  to  saving  tliat 
the  presumption,  admitting  it  to  exists  belongs  to  the  class 
of  disputable  presumptions,  and  may  be  rebutted.  The 
rebutting  evidence  is  spoken  of,  in  the  opinion,  as  coun- 
tervailing circumstances,  which  are  nothing  more  than 
rebutting  circumstances.  The  circumstances  which  re- 
but the  presumption  that  defendant  was  a  passenger  are 
abundant  Evidence  was  introduced  which  tended  to 
show  that  the  defendant  was  not  a  passenger  on  the  train. 
A  witness  testified  that  he  was  a  brakeman  on  the  night 
passenger  train  No.  18  on  the  morning  of  the  20th  of 
April,  1889,  when  the  shooting  occurred  of  which  de- 
fendant is  accused.  On  the  morning  of  that  day,  before 
daylight,  when  it  was  dark,  the  train  being  stopped  at 
Madera,  in  Fresno  County,  the  witness  saw  two  men  (one 
of  whom  was  defendant)  coming  up  from  the  rear  end 
of  the  depot  to  where  he  stood.  These  men  crossed  the 
platform  of  a  sleeper,  and  went  up  on  the  opposite  side 
of  the  train  from  the  depot  Tliey  went  up  toward  the 
engine.  He  saw  them  attempt  to  get  on  the  train,  be- 
hind the  mail-car,  between  the  mail-car  and  the  express- 
car,  and  he  halloed  to  them  not  to  get  on,  to  keep  off, 
but  they  paid  no  attention  to  his  hallooing.  Witness 
went  to  where  they  were,  the  defendant  standing  on  the 
platform  of  the  mail-car,  and  the  other  on  the  platform 
of  the  express-car.  He  drove  one  off  the  train;  the 
other  (defendant)  refused  to  go,  and  in  the  effort  to  get 
him  off,  the  witness  was  shot  by  the  defendant  The 
platforms  of  the  cars  on  which  the  two  men  got  were  sev- 
eral cars  distant  from  the  regular  pasaenger^ar,  and  two 
cars  from  the  nearest  sleeper.  These  men  did  not  go  to 
the  passenger-car  at  all,  nor  did  they  speak  to  any  one 
connected  with  the  management  of  the  train,  to  procure 
a  passage  or  pay  fare,  and  when  the  witness  (brakeman) 
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ordered  them  off  the  train,  they  did  not  say,  or  pretend 
in  any  way  or  manner,  that  they  were  passengers  on  the 
train.  Evidence  of  these  circumstances  was  before  the 
jury.  The  court,  in  its  instructions,  left  to  the  jury  to 
find  whether  they  were  passengers  or  intruders  or  tres- 
passers on  the  train.  The  objection  on  behalf  of  the 
defendant  is,  that  there  was  no  evidence  on  which  this 
question  could  be  left  to  the  jury.  In  this,  the  learned 
counsel  for  defendant  is  mistaken.  The  evidence  is  de- 
tailed above,  and  in  our  view  was  sufficient,  and  the  court 
committed  no  error  in  submitting  the  point  to  the  jury 
whether  the  defendant  was  a  trespasser  or  a  passenger 
on  the  train. 

Another  point  made  is,  that  the  court  erred  in  telling 
the  jury  that  the  defendant,  a  trespasser  on  the  train, 
was  not  justified  in  using  his  pistol  and  shooting,  if  the 
train  was  running  at  a  rate  of  speed  when  he  (the  de- 
fendant) could  with  safety  get  off  of  it  or  descend  from 
it  We  cannot  concur  in  this  view.  If  wrongly  on  the 
train,  no  law  would  justify  him  in  shooting,  when  he 
could  with  safety  get  off  it  and  avoid  the  shooting.  It 
was  hifl  duty  to  get  off  when  told  to  do  so.  If  he  did  not, 
he  could  not  urge  it  as  a  defense  rendering  the  shooting 
justifiable,  if  he  could  have  gotten  away  from  the  train 
with  safety  to  himself.  This  is  too  plain  to  require  argu- 
ment to  establish  it  The  statement  of  the  proposition 
is  a  refutation  of  it 

We  are  of  opinion  that  the  court  fairly  put  the  case  to 
the  jury  in  its  directions,  and  refused  no  request  which 
it  was  not  proper  in  law  to  refuse. 

The  point  as  to  the  term  of  punishment  is  not  well 
taken.  By  the  provisions  of  subdivision  2,  section  266, 
of  the  Penal  Code,  if  the  subsequent  offense  of  which  a 
person  is  convicted  is  such  that  upon  a  first  conviction 
he  could  be  punishable  by  imprisonment  in  the  state 
prison  for  any  term  less  than  five  years,  then  on  such 
fiubsequent  conviction  he  can  be  punished  by  imnrison- 
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ment  in  the  state  prison  not  exceeding  ten  years.  Here 
defendant,  if  he  bad  been  first  convicted  for  the  offense 
for  wbich  be  was  subsequently  convicted,  could  have 
been  punished  by  imprisonment  in  tlie  state  prison  for 
two  years ;  i.  e.,  a  term  less  than  five  years.  For  the  sub- 
sequent conviction,  then,  he  could  have  been  sentenced 
to  the  state  prison  for  a  term  net  exceeding  ten  years. 
The  sentence  was  for  eight  years,  two  years  short  of  the 
time  for  which  he  could  have  been  sentenced. 

After  an  examination  of  all  the  points  made  and  dis* 
cussed,  we  are  of  opinion  that  there  is  no  error  disclosed 
by  the  record,  and  that  the  judgment  and  order  should 
be  and  are  affirmed. 

MoFarland,  J.,  and  Sharpstein,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  13766.    Department  Two.— December  28,  1890.] 

COUNTY  OF  SAN  BERNARDINO,  Appellant,  v. 
THEODORE  REICHERT,  Subvetob-General,  Re- 
spondent. 

County  Bouwdabt — Statutobt  Conbtbuction — ^Rkfebence  to  Mex- 
ican Grants  —  Survey  —  Patents. — The  acts  organizing  the 
counties  of  San  Bernardino  and  San  Diego,  and  fixing  the 
common  boundary  between  them  with  reference  to  the  Htip<» 
of  certain  Mexican  grants,  must  be  construed  as  intend *n^ 
to  adopt  a  line  that  could  thus  be  definitely  fixed;  and  an 
official  survey  of  the  grants  which  had  been  theretofore  mad' 
and  recorded  is  proper  evidence  of  the  location  of  the  bound- 
ary, though  not  finally  approved  as  the  basis  of  patents  con- 
firming the  grants,  in  preference  to  a  subsequent  survey, 
upon  which  the  patents  were  based. 

ID.— Mandamus  to  Surveyor-General — Question  or  Tm.E — Tv. 
tention  op  Legislature.— Even  If  the  courts  have  jur'sdi^- 
tion  to  control  the  surveyor-general  by  mandamus  in  the  mat- 
ter of  a  survey  of  a  county  boundary,  the  proceeding  dop«' 
not  involve  any  question  of  title  to  real  property,  or  of  th*> 
correct  boundaries  of  land  as  between  private  claimants,  al 
though  the  act  establishing  the  boundary  may  refer  to  prl 
vate  grants;  but  the  sole  question  is  as  to  the  Yntention  p' 
the  legislature  in  fixing  the  boundary  at  the  time  of  adopting 
the  line. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Harris  <&  Oregg,  Waters  &  Oird,  and  H.  O'Connor^  for 
Appellant. 

J.  L.  Copeland,  and  Branson,  Wilson  dk  Lamme,  for 
llespondent 

The  CouET. — In  July,  1887,  the  county  of  San  Bernar- 
dino applied  to  the  respondent,  surveyor-general  of  the 
state,  to  survey  the  boundary  line  between  said  county  and 
the  county  of  San  Diego.  While  the  respondent  was  pro- 
ceeding to  perform  that  duty,  the  appellant  filed  a  petition 
in  the  superior  court,  alleging,  in  substance,  that  he  was 
proceeding  to  sun-ey  and  run  said  boundary  in  a  certain 
manner  that  was  wrong,  and  upon  a  false  theory,  and 
praying  for  a  writ  of  mandate  compelling  him  to  run  the 
line  in  a  certain  other  manner,  which  is  alleged  to  be 
the  right  manner.  The  court  rendered  judgment  against 
tlie  appellant,  who  appeals  from  the  judgment,  and  from 
an  order  denying  a  new  trial. 

The  act  organizing  the  county  of  San  Bernardino  was 
passed  April  26,  1853.  (Stats.  1853,  p.  119.)  By  that 
act  the  northern  boundary  line  of  San  Diego  County 
(which  had  been  previously  organized)  is  made  the  south- 
em  boundary  of  San  Bernardino  County.  (The  bounda- 
ries of  the  two  countries  were  afterwards  substantially  in- 
corporated, in  sections  3943  and  3944  of  the  Political 
Code.)  The  common  boundary  line  between  the  two  coun- 
tite,  as  described  in  the  acts  organizing  them,  makes  several 
express  references  to  points  on  and  lines  of  two  certain 
ranchos,  called  San  Jacinto  Nuevo  and  San  Jacinto  Viejo. 
At  the  time  of  the  passage  of  said  act  of  April  26,  1863, 
these  ranchos  were  known  as  Mexican  grants;  and  one 
Hancock,  a  deputy  United  States  surveyor,  under  direc* 
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tiona  of  the  proper  authorities,  had  made  and  placed  on 
record  a  survey  of  said  ranchos.  Afterwards,  in  1880,  a 
United  States  patent  issued  for  the  Viejo  rancho;  and  in 
1882,  one  Minto,  a  United  States  deputy  surveyor,  made 
a  survey  of  the  Nuevo  rancho,  upon  which,  in  1884,  a 
United  States  patent  issued  for  said  last-named  rancho. 
The  Hancock  survey  does  not  appear  to  have  been  finally 
approved,  and  was  not  adopted  as  the  basis  for  either  of 
said  patents.  Appellant  contends  that  the  respondent, 
in  running  the  line  between  the  two  counties,  should 
have  followed  the  lines  of  the  ranchos  as  afterwards 
established  by  the  Minto  survey  and  the  United  States 
patents;  while  respondent  contends  that  it  was  the  in- 
tention of  the  legislature  to  determine  what  the  boimdary 
line  was  at  and  inmiediately  after  the  passage  of  the  act 
of  1853  organizing  the  county;  that  he  should  carry  out 
that  intention,  and  that  in  doing  so,  he  may  consider  the 
Hancock  survey  as  tending  to  show  where  the  legislature 
at  that  time  intended  to  fix  the  line.  The  court  adoptbJ 
the  view  of  the  respondent,  and  admitted  in  evidence  the 
said  Hancock  survey;  and  we  are  not  able  to  see  that  in 
so  doing  any  error  was  committed. 

This  proceeding  does  not  involve  any  question  of  title 
to  real  property,  or  of  the  correct  boundaries  of  land, 
as  between  private  claimants.  In  determining  any  such 
question  with  respect  to  said  ranchos,  of  course,  the  lines 
of  the  patents  would  govern.  But  the  legislature,  when, 
in  1853,  it  passed  the  said  act  organizing  said  county, 
had  power  to  fix  the  boimdary  line  wherever  it  pleased, 
and  for  that  purpose  to  adopt  any  description  deemed 
proper  to  express  its  intention.  It  was  the  duty — and 
it  certainly  may  be  presumed  to  have  been  the  intention — 
of  the  legislature  to  adopt  a  line  that  could  be  then  defi- 
nitely fi^ed.  It  cannot  be  presumed  that  the  intention 
was  to  describe  a  line  that  could  not  properly  be  ascer- 
tained until  the  lapse  of  some  indefinite  period,  when  the 

United  States  government  (over  which  there  was  no  con 
LXXXVII.  Cal.— 19 
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trol)  should  see  fit,  for  other  purposes^  to  issue  patents  for 
said  ranchos;  thus  deliberately  providing  for  the  evils 
which  must  certainly  come  from  an  unknown  and  unknow- 
able boundary  between  two  municipal  corporations.  The 
Mitno  survey  and  the  patents  were  not  in  existence  until 
from  twenty-three  to  thirty  years  after  the  passage  of  the 
act  organizing  the  county.  It  furthermore  appears  that 
parts  of  the  description  of  the  line  as  expressed  in  the 
act  cannot  be  applied  to  the  Minto  survey,  while  they  do 
correspond  with  the  Hancock  survey.  Our  conclusion  is, 
that  no  error  was  committed  by  the  court  below. 

We  do  not^  however,  wish  to  be  understood  as  deciding 
that  the  courts  have  jurisdiction  to  control  the  surveyor- 
general  in  the  matter  here  involved.  Section  8872  of 
the  Political  Code  provides  that  his  action  in  such  a  case 
shall  be  "conclusive'*;  and  in  People  v.  Boggs,  66  CaL 
648,  this  court  seems  to  have  held  that  section  not  to 
be  unconstitutional.  But  counsel  for  respondent  do  not 
make  the  point  in  their  briefs  or  arguments,  and  we  do 
not  care  to  pass  upon  the  question  without  fuller  discus- 
sion. 

Judgment  and  order  affirmed* 


[No.  12961.    Department  Two. — December  24,  1890.1 

WILLIAM    CAMPE,    Respondent,   v.    CHRISTIAN 
MEIERDIERCKS,  Appellant. 

Appeal— Review  or  CoimjcriNO  BvmBNCB. — ^Where  the  STidenca 
is  conflicting,  the  decision  of  the  court  helow  on  a  question 
of  fact  will  not  he  disturbed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  action  was  brought  to  recover  the  sum  of  $3,680 
fur  money  loaned  to  the  defendant     The  defendant  de- 
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nied  the  loan^  and  pleaded  that  all  but  fifteen  hundred 
dollars  of  the  money  was  given  to  the  defendant  freely 
and  without  solicitation,  and  that  the  remaining  sum  of 
fifteen  hundred  dollars  was  a  present  from  the  plaintii? 
to  defendant's  daughter,  and  that  by  the  plaintiff's  di- 
rection,  he  gave  his  note  for  that  sum  to  his  daughter. 
Farther  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Tyler,  for  Appellant 

Henry  H.  Reid,  for  Bespond^it 

Thobntok,  J. — ^In  this  case  the  whole  question  is  B9 
to  an  issue  of  fact,  which  was  determined  by  the  court 
below  in  favor  of  plaintiff. 

Whether  the  money  sued  for  was  a  gift  or  not,  part 
of  it  to  the  defendant,  and  a  part  of  it  to  his  daughter, 
dq>ends  on  evidence  in  the  cause.  The  evidence  was  on 
all  material  points  conflicting.  The  court  below  decided 
that  the  money  was  not  a  gift,  and  rendered  judgment 
for  plaintiff. 

It  is  no  use  to  review  the  evidence,  but  as  it  was  con- 
flicting on  the  issue  above  mentioned,  according  to  the 
long-established  rule  of  this  court,  the  decision  of  thn 
court  below  will  not  be  disturbed. 

Judgment  and  order  affirmed. 

MoFABi.Ain>,  J.,  and  Shabpsteik,  J.,  concurred. 
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[No.  13724*    Department  One. — December  30,  1890.] 

In  be  Mattbb  op  the  Estate  of  L.  M.  MoMANUS, 
AN  Insolvent  Debtob. 

EbEKMPTIOlT  FBOM  EXECUTION — ^REMEDIAL  STATUTES — CONSTBUOTIOIT. 

— Statutes  exempting  personal  property  from  execution  are 
remedial  In  character,  and  are  to  be  liberally  construed,  as 
being  Intended  to  protect  the  debtor,  and  enable  him  to 
follow  his  vocation,  so  as  to  earn  a  support  for  himself 
and  family. 

Id. — ^iMFLEHEiTTS — ^TooLB — CoNSTRucTiow  OF  CoDE. — ^Tho  term  "im- 
plements," as  used  in  subdiy*sion  4  of  section  690  of  the 
Code  of  Civil  Procedure,  which  provides  that  "the  tools  or 
implements  of  a  mechanic  or  artisan  necessary  to  carry  on 
his  trade"  shall  be  exempt  from  execution,  has  a  broader 
signification  than  the  term  "tools,"  and  includes  any  instru- 
ment needed  and  used  for  the  purpose  of  carrying  on  his 
trade  or  business. 

Id. — Jeweler's  Sate — Insolvency. — ^A  Jeweler's  safe  owned  and 
used  in  the  business  of  a  jeweler  and  watch-repairer  is  ex- 
empt from  execution,  and  should  be  set  apart  as  such  to  him 
in  proceedings  In  insolvency. 

Appeal  from  an  order  of  the  Superior  Court  of  Ventura 
County  setting  apart  to  an  insolvent  debtor  certain  prop- 
•-rty  as  exempt  from  execution. 

The  facts  are  stated  in  the  opinion. 

George  A,  Rcmkin,  and  Blachstoch  <&  Shepherd,  for  Ap- 
pellants. 

Barnes  &  Selby,  for  Respondent. 

Belcheb,  C.  C. — The  respondent,  L.  M.  McManus, 
was  engaged  in  the  business  of  a  jeweler  and  watch- 
repairer,  and  while  so  engaged  was  adjudged  to  be  an 
insolvent  debtor.  He  owned  and  used  in  his  business 
a  jeweler's  safe,  which  the  court,  against  the  objections 
of  certain  creditors,  set  apart  to  him  as  property  exempt 
from  execution. 

The  objecting  creditors  and  the  assignee  of  the  estate 
appeal  from  the  order,  and  contend  that  it  was  not  au- 
thorized by  law,  and  should  therefore  be  reversed. 

At  the  hearing,  the  respondent  was  called  as  a  witness, 
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and  "testified,  in  substance,  that  he  was  a  jeweler  and 
watch-repairer,  and  is  engaged  in  that  trade  or  business 
as  a  means  of  support  for  himself  and  family,  and  that 
without  the  use  of  said  safe  said  business  cannot  be 
prosecuted  by  him  to  any  profitable  end;  that  it  is  a 
necessary  and  useful  article  in  conducting  said  business; 
that  without  the  use  of  said  safe  his  customers  would 
not  leave  their  jewelry  and  watches  with  him  to  be  re- 
paired/' Another  witness  was  also  called,  and  testified: 
"That  he  is  a  practical  watch-maker  and  jeweler;  that  a 
safe  similar  to  the  one  mentioned  is  an  article  without 
which  the  business  of  jeweler  and  watch-maker  and  watch- 
repairer  cannot  be  prosecuted  to  any  profitable  end,  and 
that  such  a  safe  is  a  necessary  and  useful  article  in  carry- 
ing on  the  business  of  a  jeweler  and  watch-repairer ;  that 
without  the  use  of  such  a  safe  very  few  customers  will 
leave  their  jewelry  or  watches  with  the  artisan  to  be  re- 
paired." 

This  was  all  the  testimony  offered,  and  upon  it  the 
court  made  its  findings  and  order  as  follows:  "That 
the  said  safe  is  an  article  without  the  aid  of  which  the 
business  of  petitioner  as  jeweler  and  watch-maker  cannot 
be  prosecuted  to  any  profitable  end,  and  that  said  safe 
is  necessary  to  and  in  actual  use  by  the  petitioner  in 
prosecuting  his  said  business.  Wherefore  it  is  hereby 
ordered  that  the  said  safe  be  set  apart,  and  that  the  same 
is  hereby  set  apart,  for  the  use  of  said  insolvent  debtor, 
and  that  the  same  shall  not  be  subject  to  be  applied  to 
the  payment  of  his  debts." 

Section  60  of  the  Insolvent  Act  makes  it  the  duty  of 
the  court  having  jurisdiction  of  insolvency  proceedings 
to  exempt  and  set  apart  for  the  use  and  benefit  of  the 
insolvent  such  real  and  personal  property  as  is  by  law 
exempt  from  execution.  And  section  690,  subdivision  4, 
of  the  Code  of  Civil  Procedure  provides  that  "ihe  tools 
or  implements  of  a  mechanic  or  artisan  necessary  to  carry 
on  his  trade"  shall  be  exempt  from  execution. 
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Statutes  exempting  personal  property  from  forced  sale 
are  remedial  in  character,  and  are  evidently  intended  to 
protect  the  debtor,  and  enable  him  to  follow  his  vocation, 
and  thus  earn  a  support  for  himself  and  family.  The 
general  rule  now  is,  that  such  statutes  are  to  be  liberally 
construed,  so  as  to  effectuate  the  humane  purpose  designed 
by  the  law-makers,  and  our  Code  of  Civil  Procedure  de- 
clares that  all  of  its  provisions  are  to  be  so  construed, 
"with  a  view  to  effect  its  objects,  and  to  promote  justice.'' 
(Sec  4.) 

It  is  difficult  to  define  accurately  the  word  "imple- 
ments," and  the  courts,  so  far  as  we  are  advised,  have 
never  attempted  to  define  it  Webster  gives  as  the  mean- 
ing of  the  word,  "^Vllatever  may  supply  a  want ;  especially 
an  instrument  or  utensil  as  supplying  a  requisite  to  an 
end ;  as  the  implements  of  trade,  of  husbandry,  or  of  war'' ; 
and  "utensil"  he  defines  as  "that  which  is  used;  an  in- 
strument; an  implement;  especially  an  instrument  or 
vessel  used  in  a  kitchen,  or  in  domestic  and  farming  busi- 
ness." By  the  courts,  tliese  words  are  accorded  a  broad 
signification,  and  under  them  many  things  have  been  ex- 
empted which  are  not  tools. 

Thus  in  the  state  of  Kansas,  under  a  statute  exempt- 
ing "the  necessary  tools  and  instruments  of  any  me- 
chanic, miner,  or  other  person  used  and  kept  for  the 
purpose  of  carrying  on  his  trade  or  business,"  it  has  been 
held  that  an  insurance  agent  and  abstractor  of  titles  could 
claim  as  exempt  an  iron  safe  and  set  of  abstracts  which 
were  used  and  kept  by  him  for  the  purpose  of  carrying 
on  his  business.  (Davidson  v.  Sechrist,  28  Kan.  324.) 
And  the  same  rule  has  been  applied  to  a  printing-press, 
type,  and  other  articles  used  in  publishing  a  newspaper. 
(Bliss  V.  Vedder,  84  Kan.  59;  55  Am.  Rep.  237.) 

In  Illinois,  it  has  been  held  that  a  piano  used  by  a 
music-teacher,  and  upon  which  she  relied  for  support, 
was  within  the  law  exempting  "furniture,  tools,  or  im- 
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plements  necessary  to  carry  on  his  or  her  trade  or  bnsi- 
nees.''     {Amend  v.  Murphy,  69  111.  887.) 

In  Massachusetts,  a  clock,  stove,  screen,  pitcher,  and 
table^sover  used  and  necessary  to  cany  on  the  business 
of  a  milliner  have  been  held  to  be  included  in  ^^tooU, 
implements,  and  fixtures."  (Wood  v.  Keyes,  14  Allen, 
236.)  So,  also,  a  sewing-machine.  {Rayner  y.  Whicker , 
6  AUen,  294.) 

In  Vermont,  a  barber's  chair  has  been  held  exempt  as 
a  tool     (Allen  v.  Thompson,  46  Vt  472.) 

In  this  state  it  has  been  held  that  an  expensive  thrash- 
ing outfit  was  not  exempt  under  the  statute  exempting 
"the  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor'';  but  this  was  upon  the  ground  that 
the  outfit  was  principally  used  in  thrashing  grain  raised 
by  other  persons  for  hire,     (In  rf  Baldwin,  71  Cal.  74.) 

Other  cases  bearing  upon  the  question  might  be  cited : 
but  we  think  it  sufficient  to  refer  to  Freeman  on  Execu- 
tions, 2d  ed.,  sections  226,  226  a,  and  to  7  American 
and  English  Encydopsedia  of  Law,  page  136,  in  both 
of  which  works  the  authorities  are  very  fully  collated  an<l 
reviewed. 

In  view  of  the  testimony  submitted  in  this  case,  and 
the  authorities  above  cited,  we  see  no  error  in  the  ruling 
of  the  court  below,  and  we  therefore  advise  that  the  or- 
der appealed  from  be  affirmed. 

IIatne,  C,  and  Vanoliep,  C,  concurred. 

The  CouKT. — For  the  reasons  given  in  the  foregomp 
opinion,  the  order  appealed  from  is  affirmed. 
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[No.  13782.    Department  One. — December  30,  1890.] 

J.  11.  CONKLTKG,  Respondent,  v.   THE  PACIFIC 

IMPROVEMENT  COMPANY,  Appeli^t. 

Riparian  Rights — ^Diversion  of  Stbeam — Ripabian  Ownebship — 
Pke-emption  Claim  —  Receiver's  Receipt  —  Pleading  —  Evi- 
dence.— In  an  action  by  one  riparian  owner  to  enjoin  another 
from  diverting  water  from  the  stream,  where  the  plaintiff 
claims  the  possession  of  his  tract  of  land  as  a  pre-emptor 
from  the  government,  for  which  he  holds  a  receiver's  receipt, 
it  is  not  necessary  to  allege  in  his  complaint  facts  showing 
that  the  lands  were  subject  to  pre-emption,  and  that  he  was 
a  qualified  pre-emptor,  and  took  the  steps  necessary  to  ac- 
quire title  from  the  government;  but  it  Is  sufficient  to  allege 
and  prove  the  receWer^s  receipt,  which  is  prima  fade  evi- 
dence that  he  is  rightfully  in  possession  of  the  tract  de- 
scribed therein,  and  entitled  as  a  riparian  owner  to  protect 
himself  against  an  unlawful  diversion  of  the  waters  of  the 
stream. 

Id. — Abandonment  of  Pbb-emption  Claim — Grant  of  Water  Right 
— Subsequent  Pre-emption. — ^An  abandonment  of  a  pre-emp- 
tion claim  defeats  the  r^ght  of  a  person  claiming  under  the 
pre-emptor  as  grantee  of  a  right  to  divert  the  waters  of  a 
stream  flowing  through  the  land  pre-empted  as  against  a  sub- 
sequent pre-emptor. 

Id. — Abandonment  upon  Purchase — Pre-emption  by  Purchaser — 
F^AUD  upon  Grantee  of  Water  Right. — ^The  fact  that  a  sub- 
sequent pre-emptor  has  purchased  the  claim  of  a  prior  pre- 
emptor,  and  that  the  abandonment  of  the  pre-emption  claim 
was  induced  by  the  purchase,  does  not  render  the  subsequent 
pre-emption  entry  of  the  purchaser  fraudulent  or  Illegal; 
nor  can  the  grantee  of  a  water  right  claiming  under  the  flrst 
pre-emptor  be  considered  as  defrauded  by  the  subsequent 
pre-emption  of  the  land  by  the  purchaser  from  his  grantor. 

Id. — ^Limited  Right  of  Diversion — Appropriation. — ^Where  the  de- 
fendant has  acquired  by  appropriation  a  limited  right  of 
diversion,  and  has  lost  further  claim  to  appropriation  by 
failure  to  complete  the  whole  diversion  called  for  by  his 
notice  of  appropriation  within  a  reasonable  time,  he  cannot 
increase  the  amount  of  his  diversion  thereafter  to  correspond 
with  his  notice  of  appropriation,  to  the  prejudice  of  the 
rights  of  a  riparian  owner. 

Id. — Injunction — ^Diversion  by  Water-pipe — Completion  of  Pipe 
— Continued  Diversion. — ^The  fact  that  the  unlawful  diver- 
sion of  water  had  actually  taken  place  before  the  commence- 
ment of  a  suit  to  enjoin  the  diversion,  and  that  a  water-pipe 
of  improper  size,  by  which  the  water  was  diverted,  was  com- 
pleted before  the  filing  of  an  amended  complaint  seeking  to 
enjoin  the  diversion  of  water  thereby,  constitutes  no  objec- 
tion to  an  injunction  to  prevent  the  continued  diversion  of 
the  water. 

Id. — Damages. — ^If  it  appears  that  the  diversion  of  water  from 
a  riparian  owner  is  wrongful.  It  is  not  necessary  for  the 
plaintiff  to  prove  damages,  to  entitle  him  to  an  Injunction. 
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Id. — ^ETnjoiivinq  Bxcessivk  Divebsion. — Wbere  the  right  of  the  de* 
fendant  to  divert  a  certain  quantity  of  water  by  means  of  a 
pipe  of  a  certain  size  Is  conceded  and  established,  and  it 
appears  that  defendant  has  constructed  another  and  larger 
pipe,  which  is  capable  of  diverting  more  water  than  he  is 
entHled  to  divert,  he  cannot  be  Injured  by  an  injunction 
against  the  excessive  diversion,  regardless  of  whether  the 
smaller  pipe  would  or  would  not  divert  all  the  waters  of 
the  stream. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  grantini?  an 
injunction. 

The  facts  are  stated  in  the  opinion  of  the  courb 

A.  B.  HotchhisSj  for  Appellant 

W.  C.  Stratton,  for  Respondent. 

WoKKS,  J. — This  action  was  brought  by  the  respondent 
against  the  appellant  to  enjoin  the  latter  from  diverting 
water  from  a  certain  natural  stream  in  the  county  of 
Santa  Barbara.  The  defendant  owned  two  tracts  of  land 
on  the  stream.  Between  these  two  tracts  the  plaintiff 
was  in  possession  of  a  tract  of  land,  claiming  the  same 
as  a  pre-emptor  from  the  government,  and  for  which  he 
held  a  receiver's  receipt. 

The  court  below  found  for  the  plaintiff,  and  enjoined 
the  defendant  from  diverting  and  using  the  water,  as 
prayed  for  in  the  complaint  No  motion  for  a  new  trial 
was  made,  but  the  bill  of  exceptions  was  filed  within  sixty 
days,  and  specifications  are  made  and  errors  of  law  as- 
signed therein. 

Counsel  for  appellant  makes  numerous  points  in  his 
brief,  which  we  will  attempt  to  notice  in  their  order. 

The  first  point  made  is,  that  the  court  below  erred  in 
overruling  the  defendant's  demurrer  to  the  amended  com- 
plaint The  objection  made  to  the  complaint  is,  that  it 
does  not  show  that  the  plaintiff  was,  at  the  time  the  ac- 
tion was  brought,  or  at  the  time  the  water  was  diverted 
from  the  stream,  the  owner  of  the  land,  or  that  the  land 


Digitized  by 


Google 


J98     CoNKLma  v.  Pacific  Improvement  Co.  [87  CaL 

was  subject  to  pre-emption,  or  that  he  was  a  qualified  pre- 
emptor.  Tlie  allegations  of  the  complaint,  so  far  as  it 
affects  this  question,  are  as  follows:  "That  the  plaintifi 
is,  and  was  on  the  first  day  of  October,  1888,  the  owner 
of  that  certain  tract  of  land  situate  in  the  county  of  Santa 
Barbara,  state  of  California,  to  wit,  .  •  .  •  and  he  now 
is,  and  has  been  since  the  month  of  May,  1887,  in  the 
actual  possession  and  occupancy  of  said  land;  that  in 
the  month  of  May,  1887,  said  land  was  public  land  of  the 
United  States  open  to  settlement,  and  plaintiff,  who  was 
twenty-one  years  old,  and  a  citizen  of  the  United  States, 
<lid  in  said  month  settle  upon  said  land  with  the  inten- 
tion of  preempting  the  same  and  acquiring  title  thereto, 
and  on  the  nineteenth  day  of  May,  1887,  he  filed  his  de- 
claratory statement  in  the  United  States  land-office  of  the 
district  in  which  said  land  is  situated,  claiming  said  land 
nnder  the  pre-emption  laws,  and  on  the  fourteenth  day 
of  September,  1888,  he  paid  for  said  land,  and  received 
from  the  receiver  of  the  said  land-office  his  receipt  for 
said  payment." 

These  averments  are  not  sufficient  to  show  a  compli- 
ance with  the  law  relaiing  to  pre-emption  settlements 
upon  and  purchase  of  government  lands.  (Bv.  Stats, 
sees.  2259,  2264;  Quinn  v.  Kenyan,  88  Cal.  501 ;  Page  v. 
Hobbs,  27  Cal.  486.) 

But  it  is  contended  by  the  respondent  that  no  allegation 
of  facts  necessary  to  show  that  the  lands  were  subject 
to  pre-emption,  or  that  the  respondent  was  a  qualified 
pre-emptor,  and  took  the  steps  necessary  to  acquire 
the  title  from  the  government,  is  necessary  in  a  case  of 
this  kind;  that  it  was  enough  to  allege  that  he  was  the 
holder  of  the  receiver's  receipt  and  in  possession  there- 
under. In  this  contention  we  must  hold  with  the  re- 
spondent This  is  not  a  case  involving  title  to  the  land 
in  which  each  of  the  parties  is  claiming  through  the  gov- 
ernment The  appellant  makes  no  claim  of  title  to  the 
land,  nor  is  it  shown  to  be  in  privity  with  the  para- 
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moimt  source  of  title,  or  in  the  position,  for  any  reason, 
to  question  the  legality  of  the  respondent's  holding,  ex- 
cept by  an  affirmative  showing  against  the  prima  facie 
case  made  by  the  receipt*  In  such  a  case  it  is  sufficient 
for  the  occupant  of  the  land  to  allege  and  prove  the  re- 
ceiver's receipt,  which  is  prima  facie  evidence,  in  a  case 
of  this  kind,  that  he  is  rightfully  in  possession.  (Code 
Ov.  Proa,  sec  1926;  Figg  v.  Handley,  62  Cal.  244;  Conr 
Ian  V.  Quivby,  61  Cal.  418.)  And  being  so  in  possession 
as  a  pre-emptor,  and  having  complied  with  the  require- 
ments of  the  statute,  which  is  shown,  as  we  have  said,  by 
the  receiver's  receipt,  he  had  become  a  riparian  owner 
upon  the  stream,  and  as  such  entitled  to  protect  himslf 
against  any  unlawful  diversion  of  the  waters  therefrom. 
(Pomero/s  Riparian  Rights,  sees.  36,  86.)  There  are 
other  objections  urged  to  the  complaint,  but  none  of  them 
are  well  taken.  The  demurrer  to  the  amended  complaint 
was  properly  overruled. 

A  demurrer  was  sustained  to  the  second  defense  set 
up  in  the  defendant's  answer,  and  this  is  claimed  to  have 
been  an  error.  It  is  alleged,  in  this  defense,  that  one  Bush 
entered  upon  the  lands  claimed  by  the  plaintiff  in  this 
action,  as  a  pre-emptor,  and  filed  his  declaratory  statement 
in  the  land-office,  and  that  while  so  in  possession  of  the 
land,  said  Bush  granted  to  one  TJnderhill  the  right  to  con- 
struct and  maintain  a  pipe  line  orer  said  lands,  togetJier 
with  the  right  to  use  and  divert  the  waters  flowing  in  said 
creek;  that  TJnderhill  conveyed  this  right  to  the  de- 
fendant; that  defendant  had  entered  into  the  occupation 
of  said  lands  for  its  said  business  of  water  supply ;  had 
laid  its  pipes,  at  great  cost  and  expense,  in  such  manner 
as  that  plaintiff  must  have  had  notice  of  the  fact;  that 
plaintiff  made  his  so-called  settlement  with  full  notice  of 
defendant's  claims,  rights,  appropriations,  and  expendi- 
tnres;  that  Bush  relinquished  to  the  United  States  his 
claim  as  a  pre-emptor  by  filing  the  declaration  to  that 
effect,  and  the  lands  thereby  reverted  to  the  United  States, 
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subject  to  the  defendant's  occupation  for  the  purposes 
aforesaid,  and  were  not  thereafter  subject  to  any  further 
rights  of  pre-emption.  It  is  further  alleged  that  the  plain- 
tiff entered  upon  the  lands,  not  in  good  faith,  as  a  pre- 
emptor,  but  for  the  purpose  of  obtaining  a  technical 
advantage  of  defendant,  and  thereby  compelling  it  to 
buy  his  claim,  and  secretly,  and  without  notice  to  the 
defendant,  procured  the  officers  of  the  land  department 
to  issue  to  him  a  receipt  for  payment  for  said  lands ;  that 
no  patent  had  issued  to  the  plaintiff,  and  the  defendant 
had  protested  against  the  issuance  of  any  such  patent, 
and  that  the  expenditures  made  by  the  plaintiff  in  im- 
proving the  land  were  made  in  bad  faith.  We  are  unable 
to  see  anything  in  this  pleading  which  can  amount  to 
a  defense  to  the  plaintiff's  cause  of  action.  It  is  ear^ 
neatly  contended  by  the  counsel  for  appellant  that  the 
plaintiff  obtained  no  rights  in  the  water  flowing  through 
the  land  by  entering  upon  the  land,  making  payment 
therefor,  and  procuring  the  receiver's  receipt,  and  yet, 
in  support  of  this  answer,  he  contends  that  Bush  ob- 
tained such  a  right  by  merely  entering  upon  the  land 
and  filing  his  declaratory  statement,  without  making 
payment  or  receiving  a  receipt;  that  by  his  deed  his 
right  passed  to  Underbill,  and  from  Underbill  to  the 
defendant;  and  that  the  abandonment  of  his  right  of 
pre-emption  by  Bush  not  only  did  not  defeat  the  defend- 
ant's rght  to  divert  the  water  obtained  through  him, 
but  actually  confirmed  it,  and  shut  off  all  other  persons 
from  entering  upon  and  acquiring  title  to  the  land. 
The  statement  of  such  a  proposition  is  sufficient  to  re- 
fute it  Bush  had  no  right  in  the  water  to  convey. 
But  if  he  had,  it  was  lost  by  his  subsequent  abandonment 
of  his  claim,  and  the  right,  in  the  hands  of  the  defendant, 
was  no  better  than  if  it  had  remained  in  Bush.  The 
allegations  tending  to  show  that  the  entry  of  the  plaintiff 
was  made  to  defraud  and  take  advantage  of  the  defend- 
ant add  nothing  to  the  pleading.     The  defendant  had  no 
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rights  in  the  land,  or  the  water  as  appurtenant  to  the 
land,  and  oould  not  therefore  be  defrauded  bj  the  plain- 
tiflPa  entry.  There  was  no  error  in  sustaining  the  de- 
murrer to  this  defense. 

There  was  no  error  in  refusing  to  strike  out  the 
amended  complaint  on  the  defendant's  motion* 

The  appellant  contends  that  the  court  below  erred  in 
certain  rulings  upon  the  evidenca  The  ground  of  this 
contrition  seems  to  be  that  the  entry  of  the  respondent 
upon  the  land  as  a  pre^mptioner  was  fraudulent  and 
invalid^  because  it  appeared  that  he  had  bought  the 
daim  of  Bush  to  pre-empt  the  land,  and  Bush  had  aban- 
doned his  claim,  and  the  plaintiff  had  thereupon  entered 
thereon*  But  the  answer  to  this  is,  that  the  plaintiff  is 
not  claiming  under  the  entry  of  Bush,  but  under  his 
own  entry,  after  that  of  Bush  had  been  abandoned.  The 
fact  that  Bush  had  been  induced  to  abandon  his  claim 
by  the  payment  of  money  did  not  prevent  the  plaintiff 
from  entering  upon  and  acquiring  title  to  the  land. 
Bush  having  abandoned  his  claim  in  the  manner  pro- 
vided by  law,  the  land  was  open  to  entry  by  the  plaintiff 
or  any  one  else,  and  the  entry  was  not  fraudulent  or  ille- 
gal because  of  Bush's  prior  entry  and  abandonment  of 
his  claim. 

The  same  contention  is  made  the  ground  of  objection 
to  the  introduction  of  the  receiver's  receipt^  and  for  the 
same  reasons  the  objection  was  properly  overruled. 

It  is  insisted  by  the  appellant  that  the  findings  of  the 
court  do  not  support  the  judgment,  and  are  not  sustained 
by  the  evidence.  Both  of  the  parties  to  this  action  were 
riparian  owners  on  the  stream  the  waters  of  which  are 
in  controversy,  and  each  also  claimed  to  be  prior  appro- 
priators  of  such  waters,  or  a  part  of  them.  The  court 
below  found  that  the  plaintiff  was  the  owner  of  the  land 
claimed  by  him;  that  the  same  was  public  land;  that  he 
settled  upon  the  same  as  pre-emptor,  filed  his  declara- 
tory statement  as  such,  made  proof  and   payment  on 
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September  14,  1886,  obtained  a  receiver's  duplicate  re- 
ceipt, has  ever  since  occupied  and  cultivated  the  lands, 
and  made  improvements  thereon  to  the  value  of  fifteen 
thousand  dollars;  that  the  land  lies  on  both  sides  of  the 
natural  stream  known  as  the  Loma  Abaja  Cre<^k,  and  at 
the  time  the  plaintiff  obtained  his  receipt  the  defendant 
had  appropriated  and  was  diverting  a  portion  of  the  waters 
of  said  creek  by  means  of  a  one  and  one  half  inch  pipe, 
which  was  not  of  sufficient  capacity  to  divert  all  of  the 
waters  of  the  creek,  and  a  part  thereof  ran  down  to 
plaintiff's  land ;  that  when  plaintiff  settled  upon  the  land 
he  commenced  to  use  the  waters  of  the  creek  for  domestic 
and  other  purposes,  and  on  the  fifth  day  of  August,  1867, 
he  appropriated  a  portion  of  the  waters  of  the  creek  and 
diverted  the  same  by  means  of  a  two  and  one  half  inch 
pipe,  and  used  the  same  for  irrigation  and  other  purposes, 
and  has  so  used  the  same  continuously  since  that  time;  and 
the  defendant  intends  to  divert  all  of  rhe  waters  of  said 
creek  from  its  natural  channel  by  means  of  a  six-inch 
pipe  at  a  point  thereon  above  plaintiff's  land  to  a  point 
below  the  same,  and  deprive  the  plaintiff  of  the  use 
thereof,  and  that  such  diversion  would  render  plaintiff's 
land,  and  the  improvements  thereon,  of  little  or  no  value, 
and  will  be  of  great  and  irreparable  damage  to  him,  and 
that  neither  the  defendant  nor  its  grantors  or  predecessors 
have  ever  occupied  any  part  of  the  lands  claimed  by  the 
plaintiff  for  any  purpose. 

As  to  the  defendant's  right  to  divert  and  use  the  water 
of  the  stream,  the  court  found  as  follows: — 

"That  on  the  thirteenth  day  of  Au2:ust,  1887,  A.  S. 
Cooper  posted  a  written  notice  at  a  point  on  said  creek 
above  plaintiff's  land,  claiming  the  water  flowing  in  said 
creek  to  the  extent  of  fifteen  inches,  measured  under  a 
four-inch  pressure,  which  notice  was  within  ten  days 
duly  recorded  in  the  office  of  tJie  recorder  of  the  county 
of  Santa  Barbara ;  that  after  the  posting  and  recording 
of  said  notice,  said  Cooper  conveyed  all  o^  hia  rights  and 
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interests  in  the  waters  of  said  creek  to  defendants  But 
said  Cooper  did  not  actually  divert  or  use  said  water  for 
any  purpose,  and  his  appropriation  was  made  for  the 
purpose  of  speculation  only,  and  he  did  not  within  sixty 
days  after  the  posting  of  his  notice  commence  the  exca- 
vation or  construction  of  any  works  in  which  he  intended 
to  divert  the  water;  the  defendant,  after  Cooper's  sale  td 
it,  which  was  more  than  sixty  days  after  he  posted  hid 
notice,  did  commence  the  excavation  and  construction 
of  works  in  which  he  intended  to  divert  the  water;  that 
the  plaintiff  did  not  post  any  notice  of  his  intention  tu 
appropriate  any  of  the  waters  of  said  creek,  but  he  had 
actually  appropriated  and  diverted  the  water  as  set  fortli 
in  the  third  finding,  and  was  using  it  for  domestic  pur- 
poses and  irrigation  at  and  before  the  time  when  said 
Cooper  posted  his  appropriation  notice. 

"That  on  the  thirteenth  day  of  March,  1885,  Alexander 
B.  Todd  posted  a  written  notice  at  a  point  on  said  creek 
above  plaintifPs  land,  claiming  the  water  flowing  in  said 
creek  to  the  extent  of  twelve  inches  measured  under  a 
four-inch  pressure,  which  notice  was  duly  recorded;  and 
he  stated  in  said  notice  that  he  intended  to  divert  said 
water  by  means  of  one  ten  and  one  half  inch  iron  pipe, 
and  a  one  and  one  half  inch  iron  pipe,  and  said  Todd  did 
divert  water  from  said  creek  through  a  one  and  one 
half  inch  iron  pipe,  which  pipe  is  the  one  mentioned  in 
the  second  finding;  that  the  defendant  is  the  successor 
in  interest  of  said  Todd,  but  no  actual  appropriation  or 
diversion  of  any  water  has  been  made  under  the  said 
Todd  notice  except  as  to  the  said  one  and  one  half  inch 
pipe,  and  no  steps  have  been  taken  to  divert  any  water 
under  said  notice,  other  than  as  to  said  pipe,  and  neither 
said  Todd  nor  his  successors  in  interest  began  or  prose- 
cuted with  diligence  the  excavation  or  constmction  of 
the  works  in  which  it  was  intended  to  divert  any  water 
from  said  creek  under  said  notice,  except  as  to  said  onf 
and  one  half  inch  pipe;  and  the  plaintiff  had  actuallv 
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appropriated,  diverted,  and  used  the  waters  of  the  Loma 
Abaja  Creek^  as  set  forth  in  the  third  finding,  before  the 
defendant,  or  its  grantors  or  predecessors  in  interest,  had 
conunenced  the  excavation  or  construction  of  any  works 
in  which  it  was  intended  to  divert  any  water  from  said 
creek,  other  than  through  said  one  and  one  half  inch 
pipe. 

''That  the  defendant  is  the  owner  of  sections  5  and  6^ 
township  4  north,  range  27  west,  San  Bernardino  meri- 
dian, but  the  said  land  is  below  the  land  of  plaintiff's 
land,  and  said  Loma  Abaja  Creek  flows  through  plain- 
tiff's land  before  reaching  the  said  land  of  defendant." 

As  a  conclusion  of  law  from  these  findings  the  court 
found:  "That  the  plaintiff  is  entitled  to  have  the  said 
creek  flow  in  its  natural  channel  down  to  his  said  land, 
less  the  portion  thereof  diverted  by  means  of  a  one  and 
one  half  inch  iron  pipe,  and  that  he  is  entitled  to  the 
relief  prayed  for  in  his  complaint,  and  it  is  ordered  that 
judgment  be  entered  accordingly." 

The  court  thereupon  entered  judgment  enjoining  the 
defendant  from  diverting  any  of  the  waters  of  the  stream 
except  that  which  might  be  diverted  by  means  of  the  one 
and  one  half  inch  pipe. 

These  findings  were  clearly  sufficient  to  sustain  the 
judgment,  and  after  a  careful  examination  of  the  record, 
we  are  satisfied  that  the  findings  are  supported  by  the 
evidence. 

It  is  earnestly  contended  by  the  counsel  for  the  appel- 
lant that  the  evidence  fails  to  show  that  at  the  time  the 
amended  complaint  was  filed  the  defendant  was  threaten- 
ing to  divert  the  waters  of  the  stream,  but  that,  on  the 
contrary,  the  diversion  by  the  six-inch  pipe  was  com- 
plete, and  for  that  reason  injunction  could  not  properly 
issue.  But  conceding  that  the  six-inch  pipe  had  been 
put  in  and  the  diversion  of  the  water  had  taken  place 
at  the  time  that  the  amended  <»omplaint  was  filed,  or  at 
the  time  the  action  was  commenced,  which  was  the  ma- 
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terial  question,  and  conceding  that  the  diversion  had 
actually  taken  place,  the  act  of  carrying  the  water  away 
from  its  natural  channel,  if  wrongful,  was  a  continuous 
act,  against  which  an  injunction  might  issua  {Moore 
V.  Clear  Lake  Water  Works,  68  CaL  146.)  The  contin- 
ued diversion  of  the  water  was  the  material  thing  to  be 
enjoined,  and  not  the  putting  in  of  the  pipe. 

It  is  further  insisted  that  the  evidence  fails  to  show 
that  the  plaintiff  had  been  or  would  be  damaged  by  the 
diversion  of  the  water.  We  think  otherwise;  but  if  it 
appeared  that  the  diversion  was  wrongful,  it  was  not  nec- 
essary for  the  plaintiff  to  prove  damages,  to  entitle  him 
to  an  injunction.  (Moore  v.  Clear  Lake  Water  Works, 
68  CaL  150.) 

Again,  it  is  claimed  that  the  plaintiff  conceded  the 
defendant's  prior  right  to  divert  the  waters  of  the  stream 
to  the  capacity  of  its  one  and  one  half  inch  pipe,  but 
averred  that  such  pipe  was  not  sufficient  to  divert  all  of 
the  waters  of  the  stream;  that  this  averment  was  denied 
and  was  not  supported  by  the  evidence.  We  think  the 
evidence  does  show  that  the  one  and  one  half  inch  pipe 
would  not  carry  all  of  the  waters  of  the  stream.  If  it 
would,  it  was  at  least  a  little  remarkable  that  the  defend- 
ant should  go  to  the  expense  of  putting  in  another  and 
much  lai^r  pipe  to  divert  water  that  was  not  there;  and 
besides,  the  claim  is  hardly  consistent  with  the  conten- 
tion, above  noticed,  that  the  defendant  was  at  the  time 
the  amended  complaint  was  filed  actually  carrying  off 
water  with  this  six-inch  pipe.  But  this,  it  seems  to  us, 
is  not  very  material.  The  defendant  was  not  enjoined 
from  diverting  the  water  to  the  full  capacity  of  the  me 
and  one  half  inch  pipe.  If  this  left  no  other  water  to 
divert,  the  defendant  was  not  injured  by  the  injuncti*  n, 
and  has  no  reason  to  complain,  except  it  might  be  as  to 
the  costs. 

It  is  contended  further  that  the  laches  and  acquies- 
cence of  the  plaintiff  in  allowinaj  the  defendant  to  pi  •»• 
LXXXVII.  CAL.--20 
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ceed  with  its  improvements  was  sufficient  to  defeat  his 
right  to  an  injunction.  But  we  see  nothing  in  the  evi- 
dence to  support  this  position. 

It  is  further  insisted  that  the  rights  of  the  appellant 
could  not  be  forfeited  by  a  proceeding  of  this  kind.  But 
this  is  not  an  attempt  to  forfeit  any  right  the  appellant 
had,  but  to  show  that  it  never  had  any  rights. 

There  are  other  objections  to  the  findings^  that  need 
not  be  particularly  noticed. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

DeHaven,  J.,  and  Paterson,  J.,  concurred.'' 
Hearing  in  Bank  denied. 


[No.  13261.    Department  Two. — December  80,  ISdO.l 
JENNIE  BOWMAN,  Appellant,  v.  S.  T.  MOOEE 

ET  AL.,  EXECUTOBS,  ETC.,   RESPONDENTS. 

Mutual  Bbweftt  Association  —  Insurance  of  Life  —  Change  of 
Bbneficiahy. — ^Where  a  certificate  of  membership  In  a  mu- 
tual benefit  association,  purporting  to  be  an  insurance  on  the 
holder's  life,  payable  after  his  death  to  h's  wife  as  bene- 
ficiary, provides  that  the  member  may,  in  writing  filed  with 
the  association,  substitute  some  other  beneficiary,  the  send- 
ing of  a  letter  to  and  filing  it  w'th  the  association  by  the 
holder  of  the  certificate,  requesting  that  the  beneficiary  he 
changed  to  the  executors  named  in  his  will,  and  an  indorse- 
ment upon  the  certificate,  signed  by  the  secretary,  changing 
and  substituting  the  beneflc'ary,  is  a  substitution  in  writing 
of  another  beneficiary,  in  accordance  with  the  provisions  of 
the  certificate. 

Id. — Change  in  Writing — ^Acr  of  Secretary — Agency. — It  is  not 
necessary,  to  effect  a  change  of  the  beneficiary,  that  the 
change  should  be  wholly  in  the  handwriting  of  the  member: 
but  it  may  be  done  through  the  agency  and  handwriting  of 
the  secretary,  provided  it  was  done  by  the  authority  of  the 
member,  and  for  him. 

fO. — SURSTTTUTION  OF  EiXECUTORS  AS  BENEFICIARIES — ^WlIX — DeVISE. 

—The  substitution  of  the  executors  of  the  member  as  bis 
beneficiaries,  and  the  insertion  in  his  wMl  of  a  direction  to 
them  to  apply  the  proceeds  in  payment  of  his  debts,  is  not 
an  attempt  to  devise  by  will  the  policy  or  its  proceeds. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  W.  Herrington,  for  Appellant 

The  provisions  made  in  certificate  No.  893  for  ''Jen- 
nie Bowman,  wife,"  is  a  trust  (Bacon  on  Benefit  Socie- 
ties, sec  292;  Perry  on  Trusts,  2d  ed.,  sec.  687.)  The 
trust  could  not  be  revoked  or  defeated  in  the  mode  adopted 
by  the  trustor.  The  power  reserved  in  the  declaration 
of  trust  was  not  strictly  pursued,  as  by  law  is  required. 
(Civ.  Code,  sec  2280;  Baoon  on  Benefit  Societies,  sec. 
291;  DuviM  v.  Ooodaon,  79  Ky.  228;  Washington 
Endowment  Ass'n  v.  Wood,  4  Mackey,  10;  1  Perry  on 
Trusts,  2d  ed.,  sees.  269,  260,  p.  828.)  The  power  re- 
served gave  no  authority  to  delegate  the  nomination  to 
another  than  the  member,  though  both  instruments 
had  been  filed.  (Wendt  v.  Iowa  Legion  of  Honor,  72 
Iowa,  682.)  The  mode  provided  in  the  declaration  of 
trust  to  change  the  beneficiary  named  in  the  certificate 
is  the  measure  of  the  power  to  effect  the  change.  (Civ 
Code^  sec  2880;  Wendt  v.  Iowa  Legion  of  Honor,  72 
Iowa,  682 ;  KnigUs  of  Honor  v.  Nairn,  60  Mich.  44;  Ba 
oon  on  Benefit  Societies,  sec  241 ;  Worley  v.  N.  W.  Mas, 
Aid  Ass'n,  10  Fed.  Bep.  227 ;  Stephenson  v.  Stephenson, 
64  Iowa,  684;  Coleman  v.  Knights  of  Honor,  18  Mo.  App 
189 ;  Olmslead  v.  Masonic  MvJtudl  Benefit  Soc,  37  Kan 
93.)  The  power  reserved  to  make  the  change  was  in 
the  nature  of  a  personal  trust,  and  could  not  be  dele- 
gated to  another  to  make  it  for  bim.  (Bacon  on  Benefit 
Societies,  sec  237,  p.  337;  Bloomer  v.  Waldron,  3  Hill, 
365;  1  Perry  on  Trusts,  sees.  287,  408.)  To  constitute  a 
valid  execution  of  the  power  of  substitution  (or  revoca- 
tion) reserved,  the  acts  for  the  purpose  must  have  been 
of  the  species  required  by  the  certificate  893.  {Bloomer 
V.  Waldrcyn,  8  HiU,  865;  16  N.  T.  Com.  L.  Rep.  618; 
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Bacon  on  Benefit  Societies^  sec.  239^  p.  841;  Daniels  v. 
Pratt,  148  Mass-  216 ;  Hasten  v.  Kean,  N.  0.  Tenn.  Rep. 
279;  7  Am.  Dec  720.) 

./.  H.  Campbell,  for  Eespondents. 

Policies  payable  to  the  wife  or  legal  representatives  of 
the  assured,  or  to  the  assured,  his  executors  or  adminis- 
trators, are  within  the  control  of  the  assured,  and  with 
the  consent  of  the  insurer  the  policy  may  be  surrendered, 
and  a  new  one  taken  out  payable  to  another  person. 
{Johnson  v.  Van  Epps,  18  Ins.  L.  J.  887.)  A  policy 
made  payable  to  the  "legal  representatives"  of  the  insured 
is  assets  of  the  estate  subject  to  the  payment  of  debts. 
(People  V.  Phelps,  78  IlL  147.)  It  is  needless  to  consider 
whether  the  defendants  hold  this  money  as  trustees,  and 
the  term  "executors"  is  merely  descriptive,  or  hold  it  as 
the  executors  of  the  will  of  Joseph  Bowman.  If  the 
substitution  was  effective,  they  are  entitled  to  hold  the 
money  as  against  the  claim  of  the  plaintiff.  (See  In  re 
Oriest's  Estate,  76  CaL  497 ;  Knights  of  Honor  v.  Watson, 
64  K  H,  617.) 

Thornton,  J. — Joseph  Bowman  became  on  the  thir- 
teenth day  of  June,  1885,  a  member  of  the  California  Life 
and  Accident  Association,  a  corporation  and  mutual  ben- 
efit association,  and  there  was  issued  to  him  a  certificate 
of  membership  therein  numbered  893.  This  certificate 
purported  to  be  an  insurance  on  his  life  for  five  thou- 
sand dollars,  payable  after  his  death  to  the  plaintiff, 
Jennie  Bowman,  his  wife,  "unless,"  as  provided  in  the 
certificate,  "said  member  shall  in  writing  filed  with  this 
association  substitute  some  other  beneficiary,  in  which 
case  said  amount  shall  be  paid  to  said  substituted  bene- 
ficiary." 

On  June  4,  1886,  Joseph  Bowman  executed  his  last 
will,  naming  therein  the  defendants  as  executors  thereof. 
In  this  will  he  inserted  the  following  provision:  "Thirdly, 
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I  direct  that  my  executors  hereinafter  named  shall^  as 
soon  after  my  death  as  possible,  collect  the  amount  due 
on  a  certain  policy  issued  by  the  California  Life  and 
Accident  Association,  said  policy  numbered  898,  made 
payable  to  Jennie  Bowman,  bearing  date  Jime  18  (thir- 
teenth), 1885,  said  policy  to  be  transferred  for  the  pur- 
poses hereinafter  expressed,  viz.,  in  full  payment  of  all 
my  debts  owing  at  the  time  of  my  death,  or  in  part  pay- 
ment of  the  same  if  my  debts  exceed  the  amount  of  said 
policy,  to  wit,  five  thousand  dollars." 

After  the  execution  of  his  will,  Joseph  Bowman  filed 
with  the  secretary  of  the  association  this  writing: — 

"GiLBOY,  June  4,  1886. 
"Secretary  Cal.  Life  and  Acc't  Ass'n,  San  Francisco. 

"Dear  Sir, — Inclosed  herewith,  I  hand  you  my  cer- 
tificate of  insurance  in  your  company.  Please  do  favor 
to  change  the  beneficiary  from  the  name  now  embraced  in 
the  said  certificate  to  the  executors  named  in  my  will, 
which  bears  even  date  herewith,  viz.,  June  4,  1886,  and 
for  the  purposes  therein  expressed.     Thus  oblige, 

''Joseph  Bowman. 

'Tletum  policy  to  George  T.  Dunlap,  Gilroy,  Cal." 

Indorsed  on  this  direction  on  file  in  said  secretary's 
office  are  the  following  words  and  figures:  "Change 
made  June  9,  1886,"  and  upon  the  certificate  of  mem- 
bership, partly  in  print  and  partly  in  writing,  is  endorsed 
the  following: — 

"The  beneficiary  under  this  certificate  of  membership, 
pursuant  to  the  rules  of  this  association,  is  hereby  changed 
from  Jennie  Bowman,  wife  of  the  person  named  in  the 
within  certificate,  to  the  executors  named  in  his  will, 
which  bears  date  of  June  4,  1886,  or  their  legal  repre- 
sentatives, said  change  being  made  at  the  written  request 
of  Joseph  Bowman,  dated  Gilroy,  June  4,  1886. 

"W.  H.  Pettis,  Secretary. 

"San  Francisco,  June  9,  1886." 
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Joseph  Bowman  died  at  the  county  of  Santa  Clara  on 
the  29th  of  August,  1886,  leaving  the  plaintiff  his  widow. 

After  Bowman's  death,  his  will  was  duly  admitted  to 
probate,  and  the  defendants,  S,  T.  Moore  and  Theodore 
Bowman,  were  regularly  appointed  and  qualified  as  ex- 
ecutors thereof,  on  the  9th  of  October,  1886,  and  they 
have  since  administered  on  the  estate  of  their  testator. 

In  due  time  the  money  due  on  the  certificate,  to  the 
amount  of  two  thousand  dollars,  was  paid  by  the  asso 
ciation  on  the  joint  receipt  of  the  plaintiff  and  defend- 
ants, the  defendants  signing  the  receipt  as  executors. 
The  joint  receipt  was  demanded  by  the  association  be- 
fore it  would  pay.  This  money  passed  into  the  hands  of 
defendants,  who  claimed  the  same  as  the  substituted  ben- 
eficiary in  virtue  of  the  written  direction  of  a  change 
of  beneficiary  made  by  their  testator,  Joseph  Bowman. 
This  payment  was  indorsed  on  tlie  certificate  No.  893. 

Subsequently  the  plaintiff  notified  in  writing  the  ex- 
ecutors of  Joseph  Bowman  that  she  would  not  accept  the 
terms  of  the  will  of  her  deceased  husband,  and  demanded 
of  them  the  payment  to  her  of  the  two  thousand  dollars 
above  mentioned,  claiming  to  be  the  beneficiary  of  the 
policy  on  which  the  money  was  paid  to  them.  This  de- 
mand was  refused,  and  plaintiff  brought  this  action 
against  the  defendants  to  recover  the  money  paid  them. 
The  court  rendered  judgment  in  favor  of  defendants. 
Plaintiff  prosecutes  this  appeal. 

The  above  are  the  facts  found  by  the  court  below,  on 
which  this  appeal  is  to  be  determined. 

The  contention  is  here  made  on  Ix^half  of  plaintiff  that 
the  judgment  is  not  sustained  by  the  findings  of  fact,  and 
that  judgment  should  be  entered  in  her  favor. 

It  is  argued  that  the  provision  made  in  certificate  No. 
893  for  "Jennie  Bowman,  wife.''  is  a  trust,  sabject  to  be 
defeated  under  the  power  reserved  in  thefte  words:  "TTn- 
less  said  member  (Toseph  Bowman)  shall  in  u^rifing  filed 
with  said  association  substitute  some  other  beneficiary. 
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in  which  case  said  amount  shall  be  paid  to  said  substi- 
tuted beneficiaiy/' 

Let  it  be  conceded  that  by  the  provisions  contained  in 
the  certificate  or  policy  a  trust  was  created  for  the  benefit 
of  the  wife,  still,  the  trusty  as  is  conceded,  can  be  defeated 
by  substituting  another  beneficiary.  Jennie  Bowman's 
right  was  contingent  If  the  change  was  regularly  done, 
the  right  of  the  first-named  beneficiary  is  at  an  end. 
Was  the  substitution  here  made  in  accordance  with  the 
provisions  of  the  certificate?  That  is  the  question  to  be 
determined. 

Joseph  Bowman  was  authorized,  by  the  terms  of  the 
certificate,  as  above  stated,  to  substitute  another  bene- 
ficary  by  writing  filed  with  the  association.  This,  in 
our  judgment,  he  did  do.  The  writing  to  that  effect  was 
communicated  to  and  filed  with  the  association.  The  in- 
tention to  substitute  is  so  clear  on  the  face  of  the  paper 
that  we  see  no  room  for  construction.  That  must  be 
considered  as  done  which  it  was  the  intention  of  the 
assured  to  do.  The  form  in  which  the  substitution  is 
made  is  immaterial.  It  would  be  a  strained  construction 
to  hold  that  the  assured  did  not  intend  to  substitute  an- 
other beneficiary  instead  of  the  one  first  named.  The 
request  to  the  secretary  was  to  make  the  substitution 
desired  by  the  assured  appear  on  the  books  of  the  asso- 
ciation. Nor  was  the  consent  of  the  wife  (plaintiff  in 
this  action)  necessary  to  the  making  of  the  substitution. 
It  was  a  part  of  the  contract,  as  entered  into  in  the  be- 
ginning, that  the  assured,  of  his  own  free,  unrestrained 
will,  might  at  any  time  make  the  substitution  he  desired. 
The  wife,  though  named  as  beneficiary,  could  not  in  any 
way  control  the  will  of  the  assured.  Whatever  rights 
she  had  under  the  certificate,  she  could  not  in  any  way 
restrain  or  control  her  husband,  the  assured,  in  making 
the  subsequent  substitution. 

Nor  do  we  see  any  reason  why  the  assured  could  not 
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name  his  executors  as  beneficiaries.  This  iis  not  an 
attempt  to  devise  by  will  the  policy  or  the  proceeds. 
This,  it  may  be  conceded^  he  could  not  da  But  designat- 
ing in  the  requisite  made  his  executors  as  beneficiaries 
was  within  his  power.  The  beneficiary  is  but  the  re- 
cipient of  the  policy  or  its  proceeds ;  and  why  the  assured 
could  not  make  his  executors  or  administrators,  or  his 
children  or  his  daughters,  beneficiaries,  without  naming 
them,  we  cannot  perceive.  No  one  is  injured  by  it 
There  is  no  rule  or  policy  of  law  forbidding  it.  It  is 
not  contrary  to  good  morals.  The  association  is  not  called 
on  to  pay  until  after  the  death  of  the  assured.  Then  the 
persons  named  as  executors  would  become  known.  At 
any  rate,  the  association  could  not  be  called  on  to  pay 
the  amount  due  on  the  policy  until  the  executors  made 
themselves  known  to  it. 

Further,  we  do  not  see  why  the  assured  could  not 
make  the  secretary  of  the  association  the  medium  through 
which  the  writing  might  be  made  changing  and  substi- 
tuting the  beneficiary.  All  that  was  done  was  done  in 
the  lifetime  of  the  member.  The  change  was  to  be  made 
in  writing,  and  filed  with  the  association.  It  was  not 
requisite  that  the  writing  should  be  actually  made  by  the 
assured  member  in  his  own  proper  handwriting.  It  could 
be  made  in  the  handwriting  of  another,  provided  it  was 
done  by  his  authority,  and  for  him.  This  was  done 
through  the  agency  of  the  secretary.  We  see  no  reason 
why  this  is  not  a  compliance  with  the  member's  contract 
made  in  the  beginning  with  the  association.  In  sub- 
stance and  in  fact  the  change  was  made  in  writing^  and 
filed  as  required. 

The  views  above  expressed  are  in  accordance  with 
sound  legal  principles.  The  contentions  on  behalf  of 
plaintiff  are  not  so  sustained.  To  uphold  them  would 
be  to  put  form  above  substance,  and  unsubstantial  tech- 
nichalities  dbove  substantial  legal  rules. 
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We  find  no  error  in  the  record. 
Judgment  affirmed. 

Shabpsteiw,  J.,  and  McFabland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  13314.    In  Bank. — December  31»  1890.] 

GEORGE  D.  FISKE  et  al.,  Respondents,  v.  WILr 
LIAM  H.  SOULE,  Appellant. 

COMMTSSTONS  OF  ReAL  ESTATE  AOENTS — REPUDIATION  OF  CONTRACT 

BT  Vendob. — ^Real  estate  agents  may  recover  from  their  prin- 
cipal the  commissions  agreed  upon  for  a  sale  secured  by 
them,  if  the  proposed  contract  of  sale  was  not  beyond  their 
authority,  though  the  vendor  refuses  absolutely  to  consum- 
mate the  purchase  or  to  negotiate  with  reference  to  it 

Id. — Sale  within  Authority — Alternative  Contracts-Crops. — 
Where  the  contract  by  the  proposed  vendor  with  the  real 
estate  agents  authorizes  them  to  sell  at  a  certain  price  per 
acre  without  crops,  or  at  a  certain  larger  price  per  acre 
with  crops,  a  contract  of  sale  for  a  gross  sum  which  yields 
per  acre  more  than  the  highest  amount  required  is  not  be- 
yond the  authority  conferred,  though  it  does  not  specify 
whether  the  sale  is  with  or  without  crops. 

Id. — Construction  of  Contract — Oral  Assessment — Mistake. — 
A  written  contract  for  the  sale  of  land  for  a  gross  sum, 
which  does  not  except  the  growing  crops,  binds  the  vendor 
to  convey  the  land  w'th  the  crops. 

Id. — ^Tender — Demand  of  Deed— Waiver  of  Objection. — ^The  fact 
that  an  ordinary  grant  deed  without  reservation  of  the  crops 
was  presented  by  the  purchaser  for  execution  by  the  vendor 
when  the  purchase-money  was  tendered,  and  that  both  con- 
tract and  deed  were  not  in  proper  form  to  express  the  real 
agreement  understood  between  all  the  parties,  to  the  effect 
that  the  sale  was  not  to  include  the  crops,  cannot  be  offered 
by  the  vendor  as  an  excuse  for  totally  repudiating  the  con- 
tract, or  by  way  of  defense  to  an  action  by  the  real  estate 
agents  to  recover  the  amount  of  commissions  agreed  upon 
in  case  of  a  sale  without  crops,  it  appearing  that  the  con- 
tract and  deed  were  not  objected  to  on  that  ground,  or  con- 
sidered as  including  the  crops. 

Id. — Broker's  Commission — Procuring  Purchaser. — It  is  imma- 
terial whether  the  power  conferred  upon  real  estate  agents 
is  to  sell  or  merely  to  secure  a  purchaser,  so  far  as  their 
right  to  recover  the  agreed  commission  is  concerned,  if  they 
comply  with  their  part  of  the  contract  in  procuring  a  pur- 
chaser, to  whom  the  vendor  refuses  to  convey. 
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Id. — ^Plbadikg  —  Contbaot  nr  ILbo  Vbbba. — Where  the  contract 
with  the  real  estate  agents  is  set  out  in  hcBC  verba,  and  made 
part  of  their  complaint,  It  entitles  them  to  recover  whatever 
is  authorized  by  its  terms  and  by  the  facts  proved,  and  it  is 
immaterial  that  the  complaint  construes  and  treats  it  as  a 
power  to  sell,  conceding  that  it  is  not  such,  and  that  the 
agents  are  only  entitled  to  recover  as  mere  brokers. 

Id. — Authority  of  Agent--Gontbact  against  Bncumbbances— 
Wabbantt — ^Deed  of  Grant. — A  contract  by  the  real  estate 
agent  that  the  vendor  shall  convey  the  land  free  of  all  en- 
cumbrances does  not  require  him  to  convey  by  general  war- 
ranty against  all  encumbrances,  and  if  the  deed  demanded 
by  the  purchaser  is  an  ordinary  grant  deed,  the  form  of 
which  *s  not  objected  to  by  the  vendor,  and  it  does  not  ap- 
pear that  any  encumbrances  existed,  it  cannot  be  objected 
to  the  recovery  of  commissions  that  a  contract  to  convey  by 
general  warranty  was  not  within  the  power  conferred. 

Id. — Mutuality  of  Contract — Tender. — It  is  no  defense  to  re- 
covery of  the  agreed  commission  that  the  contract  was  not 
mutual,  and  that  the  purchaser  might  have  forfeited  the 
ciPh  payment,  if  the  whole  purchase-money  was  tendered  to 
the  vendor  and  a  deed  demanded  before  the  commission  was 
demanded. 

fD. — ^Terms  of  Payment. — ^A  contract  between  a  vendor  and  a 
real  estate  agent  providing  that  the  terms  of  payment  are 
to  be  as  buyer  and  seller  may  agree  does  not  impose  upon 
the  agents  the  duty  of  selling,  for  cash,  even  if  It  be  con- 
strued as  reserving  to  the  vendor  the  right  to  agree  upon 
the  terms  in  person;  and  there  can  be  no  reasonable  objec- 
tion to  the  terms  of  payment  as  a  defense  to  the  recovery 
of  commissions,  if  when  cash  was  tendered  by  the  purchaser 
no  objection  was  made  on  account  of  the  terms. 

fn. — Payment  of  Purchase-money — ^Refusal  to  Accept  Tender. — 
When  the  vendor  has  refused  to  accept  the  tender  of  the 
purchase-money,  and  repudiated  the  contract  made  by  his 
real  estate  agents  with  the  purchaser,  he  cannot  defend 
aga'nst  the  payment  of  commissions  on  the  ground  that  the 
purchase-money  was  not  paid. 

In. — ^Want  of  Titi^  in  Vendor. — ^Where  a  vendor  gives  to  real 
estate  agents  the  property  of  his  wife  to  sell  as  his  property, 
and  so  describes  it  In  the  contract,  and  they  procure  a  pur- 
chaser without  knowledge  that  the  title  was  not  in  the  ven- 
dor, his  want  of  title  cannot  affect  their  right  to  recover 
their  commissions  from  him. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Volo  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  &  Hurst,  for  Appellant 

The  contract  did  not  authorize  plaintiffs  to  sell,  but 
merely  to  find  a  purchaser.     {Treai  ▼.  De  Celts,  41  Cal. 
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202 ;  Duffy  v.  Hobson,  40  Cal.  240;  6  Am.  Hep.  617 ;  Ru- 
tenberg  v.  Main,  47  Cal.  213 ;  Ripon  v.  Magee,  1  Am.  Law 
Mag.  351;  Vanhom  v.  Frick,  6  Serg.  &  R  90;  Vinton  v. 
Baldwin,  88  Ind.  104;  45  Am.  Rep.  447;  Reyman  v. 
Mother,  71  Ind.  696.)  The  instrument  in  writing  here 
presented  by  plaintiffs  is  a  mere  broker's  contract,  and 
does  not  auUiorize  them  to  sell,  or  to  receive  the  purchase- 
money,  or  to  bind  the  defendant  to  convey,  or  to  convey 
by  deed  themselves ;  for  where  an  agent  has  the  power  to 
sell  real  estate,  the  authority  to  execute  the  proper  instni 
ments  required  by  law  to  carry  such  sale  into  effect  is  nee 
ossarily  incident.  (Blum  v,  Robertson,  24  Cal.  127;  Vol 
entine  v.  Piper,  22  Pick.  85 ;  38  Am.  Dec.  715,  719 ;  Peo 
pie  V.  Boring,  8  Cal.  406,  408 ;  Fogarty  v.  Sawyer,  17  Cal 
589,  691;  Bishop  on  Contracts,  1st  ed.,  sec  847.)  The 
plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action 
set  out  in  his  complaint,  and  not  upon  some  other  devel- 
oped by  the  proofs.  (Maynard  v.  Ins.  Co.,  84  Cal.  48 ;  91 
Am.  Dec.  672;  Mondran  v.  Oov.x,  61  CaL  151;  Burke  v. 
Levy,  68  Cal.  32 ;  Dougherty  v.  Matthews,  35  Mo.  520 ;  88 
Am.  Dec.  126 ;  Turner  v.  Walker,  3  Gill  &  J.  377 ;  22  Am. 
Dec.  329.)  A  broker  can  only  recover  commissions  when 
be  has  brought  a  purchaser  to  the  vendor  who  is  willing 
to  deal  with  him  upon  the  terms  proposed  in  a  manner 
satisfactory  to  the  vendor,  and  by  showing  that  he  was  the 
efficient  agent  and  procuring  cause  of  the  sale.  (McOav- 
ock  V.  Woodlief,  20  How.  221 ;  Wylie  v.  Marine  National 
Bank,  61  N.  Y.  415 :  Sibbald  v.  Bethlehem  Iron  Co.,  83 
N".  Y.  382 ;  38  Am.  Rep.  441 ;  Dolan  v.  Scanlan,  57  Cal. 
261 ;  Masten  v.  Oriffing,  33  Cal.  Ill ;  Heyn  v.  Philips,  37 
Cal.  529 :  Phelan  v.  Gardner,  43  Cal.  306 ;  Oomales  v. 
Broad,  57  Cal.  224;  Tombs  v.  Alexander,  101  Mass.  255; 
3  Am.  349.)  It  must  further  appear  that  the  broker  per- 
formed the  duty  assumed  by  him  within  the  time  limited  in 
his  contract,  or  within  such  extension  of  time  as  may  havp 
been  granted  by  his  employer,  unless  the  delay  was  caused 
by  the  negligence,  fault,  or  fraud  of  the  owner.  (FuUz  v. 
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Wimer,  34  Kan.  576 ;  Wilson  v.  Siwrgis,  71  Cal.  226 ;  Zeir 
nier  v.  Antisell,  75  Cal.  609.)  A  real  estate  broker  is  not 
entitled  to  commissions  for  making  a  sale  of  real  estate  for 
his  principal,  unless  he  strictly  performs  the  services  re- 
quired of  him  according  to  the  authority  conferred  upon 
him.  {WUson  v.  Sttirgis,  71  Cal.  229;  Hasten  v.  Grif- 
fing,  33  Cal.  Ill ;  SibbcUd  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
378;  38  Am.  Rep.  441.)  The  plaintiffs  must  fail,  be- 
cause the  purchaser  was  not  bound  by  the  contract  to  make 
any  purchase.  {Mintwm  v.  Bcuylis,  33  Cal.  129 ;  Joseph 
V.  Holt,  37  Cal.  250;  Huff  v.  Shepard,  58  Mo.  242.)  There 
is  no  right  to  commission  until  the  purchase-money  has 
passed  and  the  sale  is  effected.  {Power  v.  Kane,  5  Wis. 
265 ;  Stetuart  v.  Fowler,  37  Kan.  077 ;  Richard  v.  Jackson, 
31  Md.  250;  1  Am.  Rep.  49;  Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378;  88  Am.  Rep.  441;  Zeimer  v.  Antisell, 
76  Cal.  509.)  There  is  a  complete  failure  of  proof  of  the 
cause  of  action  set  out  in  the  complaint,  and  not  a  variance 
within  the  meaning  of  sections  469  and  470  of  the  Code 
of  Civil  Procedure.  (Code  Civ.  Proc.,  sec  471;  Mayn- 
ard  v.  Ins.  Co.,  34  Cal.  48 ;  91  Am.  Dec.  672 ;  Mondran 
V.  Ooux,  51  Cal.  161;  Bwrhe  v.  Levy,  68  Cal.  32;  Mas- 
ten  V.  Oriffing,  33  Cal.  Ill;  Hawkins  v.  Roberts,  45  Cal. 
38 ;  Christian  Col.  v.  Hendley,  40  Cal.  347 ;  Hinkle  v.  JB. 
R.  Co.y  55  Cal.  627;  Whitney  v.  Purrington,  59  Cal.  36.) 

Baker  &  Grant,  for  Respondents. 

The  authority  given  to  "article"  with  the  purchaser  au- 
thorized the  contract  of  sale.  (Webster's  Diet,  tit  "ar- 
ticle"; Rapalje  and  Lawrence's  Law  Diet.,  80,  81.) 
Where  the  language  used  indicates  more  than  a  mere  brok- 
er's authority,  the  court  must  so  find.  (Ruienberg  v. 
Main,  47  Cal.  219;  Civ.  Code,  sees.  1636,  1641,  1649, 
1650,  1654,  1655.)  By  failure  to  object  to  the  form  of  the 
contract  or  deed  at  the  time  of  tender,  objection  thereto 
was  waived,  and  cannot  be  urged  for  the  first  time  as  a  de- 
fense to  commissions.     (Code  Civ.  Proc,  sec.  2076;  Civ. 


Digitized  by 


Google 


Dec.  1890.]  FisKE  v.  Soule.  317 

Code,  sec  1503;  Blood  v.  Shannon,  29  Cal.  394,  395.) 
The  vendor  cannot  escape  liability  for  commissions  by 
refusing  to  receive  the  purchase-money  and  execute  the 
conveyance.  (Heyn  v.  Philips,  37  CaL  529;  Phelan  v. 
Gardner,  43  Cal.  310,  311;  Oonzales  v.  Broad,  57  Cal. 
224;  Middletonv.  Findlay,  25  Cal.  81.) 

WoBKs,  J. — ^Plaintiffs  are  real  estate  and  insurance 
agents.  They  claim  that  the  defendant  employed  them 
to  sell  for  him  certain  real  estate  on  certain  terms  and 
conditions,  which  they  fulfilled,  but  that  notwithstand- 
ing defendant's  agreement  to  pay  their  commissions  for 
making  the  sale  which  he  authorized,  he  has  refused  to 
pay  them;  and  to  recover  what  is  due  them,  they  have 
brought  this  suit.  They  recovered  a  judgment  for  the 
sum  of  $2,103.50,  with  interest  thereon  from  the  fifth 
day  of  May,  1887,  and  costs,  from  which,  and  an  order 
refusing  a  new  trial,  this  appeal  is  taken  by  the  defend- 
ant 

The  contract  or  agreement  under  which  the  plaintiffs 
undertook  to  sell  the  land  for  the  defendant  is  as  fol- 
lows : — 

"This  writing,  made  this  fifte(:nth  day  of  April,  A.  D. 
1887,  witnesseth :  That  I,  W.  H.  Soule,  of  the  county  of 
Yolo,  in  the  state  of  California,  have  this  day  placed  with 
George  D.  Fiske  &  Co.  for  sale  the  following  property, 

of  which  I  am  the  owner  in  fee,  situate  in  section , 

township  y  range  (see  plat),  county  of  Yolo, 

and  state  of  California,  to  wit:  Consisting  of  about  six 
hundred  acres  of  land,  being  the  southerly  half  of  the 
tract  known  aa  the  John  M.  Rhodes  ranch,  in  Capay 
Valley.  Price,  $45  per  acre  (net)  without  crops,  or 
$47.50  per  acre  (net)  with  the  crop.  Terms  of  payment 
as  buyer  and  seller  may  agree.  The  said  property  to 
remain  in  the  hands  of  George  D.  Fiske  &  Co.  for  sale 
or  exchange  for  thirty  days  from  tlie  date  hereof,  and  I 
hereby  agree  that  if,  at  the  expiration  of  that  time,  five 
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days'  notice  by  me  in  writing  of  the  withdrawal  has  not 
I)een  given  them^  this  agreement  shall  continue  in  full 
force  until  I  give  such  notice, — thereby  authorizing 
George  D.  Fiske  &  Co.  to  sell  the  aforesaid  property^  and 
article  with  purchaser  for  the  same,  as  my  agents,  ac- 
cording to  price  and  terms  of  payment  above  written,  or 
any  price  or  terms  of  payment  which  I  may  agree  to 
take  other  than  the  above,  and  agreeing  with  them  tliat 
if  the  same  be  sold  or  exchanged  during  the  time  it  is  in 
their  hands,  no  matter  by  whom,  I  will  pay  them  a  com- 
mission of  all  I  receive  over  and  above  the  price  above 
mentioned  on  amount  of  said  sale  or  exchange.  And  I 
further  authorize  George  D.  Fiske  &  Co.,  to  advertise  the 

said  property  to  the  amount  of  $ .     It  is  further 

understood  by  me,  before  signing  this  agreement,  that 
George  D.  Fiske  &  Co.  will  pay  out  of  their  commission 
all  expenses  of  advertising  done  by  them. 

"W.  H.  SouM.     [Seal.]*' 
Indorsed:  "We  hereby  accept  and  agree  to  the  terms 
of  the  within  instrument  this  fiftt^enth  day  of  April,  A.  D. 
1887.  Geobob  D.  Fiske  &  Co.** 

The  contract  of  sale  which  plaintiffs  made  with  the 
purchaser  is  as  follows: — 

"$600.  Received  of  John  D.  Stephens  the  sum  of  five 
hundred  dollars  ($500),  the  same  being  a  part  of  the 
purchase-money  for  the  following  described  piece  or  par- 
cel of  land  situate,  lying,  and  being  in  Capay  Valley, 
Yolo  County,  California,  formerly  known  as  part  of  the 
John  M.  Bhodes  tract,  being  the  same  land  bought  by 
me  from  John  M.  Bhodes.  Said  land  being  bounded  on 
the  north  and  east  by  H.  Hammel  and  Cache  Creek,  on 
the  south  by  Winters  and  Palmer,  and  on  the  west  by 
the  west  line  of  the  Eancho  Canada  de  Capay ;  containing 
five  hundred  acres  of  land.  The  remaining  portion  of 
the  purchase-money,  to  wit,  the  sum  of  twenty-eight 
thousand  six  hundred  dollars,  to  be  paid  on  or  before 
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the  twelfth  day  of  May,  1887,  by  John  D.  Stephens  or  his 
assigns.  In  consideration  of  which  the  said  land  is  to 
be  conveyed  free  of  all  encumbrances  to  the  said  John 
I).  Stephens  or  his  assigns. 

''Dated  Woodland,  California,  April  23,  1887. 
"W.  H.  Soule, 
"By  Geo.  D.  Fiske  &  Co.,  his  Agents." 

The  defendant  refused  to  convey  the  property,  after  a 
tender  of  the  money  specified  in  this  agreement,  and  also 
refused  to  pay  the  plaintiffs  their  commissions. 

It  is  contended  by  the  appellant  that  the  plaintiffs  were 
not  entitled  to  recover,  because  the  contract  of  sale  was 
for  $45  per  acre  with  the  crops,  when  the  limit  of  their 
authority  to  sell  was  for  that  price  without  the  crops,  and 
$47.50  per  acre  with  the  crops.  But  the  sale  was  made 
for  a  sum  in  gross  which  amounted  to  more  than  $47.50 
per  acre.  There  were  601  acres  of  land,  and  it  was  sold 
for  $29,100,  which  amounted  to  $48.41  per  acre.  So 
that,  conceding  that  the  contract  of  sale  included  the  crops 
growing  on  the  land,  the  sale  was  for  more  than  the 
highest  amount  the  plaintiffs  were  required  to  sell  for, 
and  the  sale  was  not  beyond  their  authority.  The  sale 
agreed  upon  waa  for  $48.50  per  acre,  supposing  that 
there  were  600  acres  of  the  land,  but  it  turned  out  that 
there  were  601  acres.  And  when  a  tender  was  made 
to  the  defendant  it  was  for  $48.50  more  than  tlie 
written  agreement  called  for,  so  as  to  cover  the  agreed 
price  for  the  additional  one  acre. 

The  court  below  found,  however,  that  the  sale  was  for 
forty-five  dollars  per  acre  without  the  crops,  and  there 
was  evidence  to  support  this  finding,  so  far  as  the  verbal 
agreement  between  the  plaintiffs  and  the  purchaser  was 
concerned,  but  not  as  to  the  written  contract  between 
them.  The  contract  bound  the  defendant  to  convey  the 
land  without  any  reservation  of  the  crops.  This  writ- 
ten contract  was  binding  on  tlie  defendant,  if  the  plain- 
tiffs had  the  power  to  make  it,  unless  corrected  on  the 
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ground  that  by  mistake  it  was  not  in  accordance  with 
the  agreement  actually  made.  Under  its  finding  that  the 
land  was  sold  for  $45  per  acre  without  the  crops,  the 
court  allowed  the  plaintiffs,  as  commissions,  the  differ- 
ence between  that  sum  and  the  sum  of  $29,148.50.  The 
plaintiffs  were  bound  by  their  agreement  to  account  to 
the  defendant  for  $47.50  per  acre,  if  the  crops  went  with 
the  land,  and  were  only  entitled  to  the  balance  of  the 
purchase  price  over  and  above  that  sum  as  their  com- 
missions, unless  the  defendant  waived  the  form  in 
which  the  agreement  to  sell  and  the  deed  tendered  to 
him  were  made.  We  have  seen  that  by  the  terms  of 
the  written  agreement  the  crops  must  go  with  the  land. 
Therefore  the  amount  found  in  favor  of  the  plaintiffs 
was  excessive  to  the  amount  of  $2.50  per  acre  upon  the 
601  acres  of  the  land,  if  this  written  agreement  was  to  be 
looked  to  alone.  It  may  be  that  if  the  actual  agreement 
was  as  claimed  by  the  plaintiffs,  and  a  tender  and  a  de- 
mand for  a  deed  containing  a  reservation  of  the  growing 
crops  had  been  made,  the  plaintiffs  could  recover  the 
full  amount  claimed  in  any  event ;  but  this  does  not  ap- 
pear to  have  been  dona  But  there  is  another  ground 
upon  which  we  think  the  plaintiffs  were  entitled  to  re- 
cover the  whole  amount  of  their  commissions.  The  sale 
was  reported  to  the  defendant  as  a  sale  at  forty-five  dol- 
lars per  acre  without  the  crops.  He  asked  the  plaintiffs 
to  sell  the  crops  to  the  parties  for  $2.50  per  acre 
if  possible.  The  plaintiffs  consented,  and  attempted 
to  do  so,  but  the  purchasers  stated  that  they  did 
not  want  the  crops,  and  refused  to  buy  them.  The 
form  of  deed  presented  to  the  defendant,  when  a  convey- 
ance was  demanded  of  him,  was  an  ordinary  grant  deed 
without  any  reservation  of  the  crops.  But  the  defend- 
ant did  not  refuse  to  consummate  the  trade  on  tlie 
ground  that  the  deed  was  not  in  proper  form,  or  on  the 
ground  that  the  sale  was  not  in  accordance  with  the  writ- 
ten authority  given  by  him.     The  evidence  shows  clearly 
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that  it  WBB  the  understanding  of  all  the  parties,  the  pur- 
chaser included,  that  the  crops  were  not  to  pass.  If  any 
such  objection  had  been  made,  there  can  be  no  doubt  that 
a  deed  containing  the  necessary  reservation  would  have 
been  accepted.  It  seems  not  to  have  been  observed  by 
any  of  the  parties  at  the  time  that  the  contract  of  sale  or 
the  deed  proffered  were  not  in  the  form  necessary  to 
carry  out  the  agreement  of  the  parties.  The  defendant 
refused  absolutely  to  consummate  the  sale  or  to  negotiate 
with  reference  to  it  It  is  perfectly  apparent  that  the 
fact  that  the  contract  and  deed  were  not  in  proper  form 
had  nothing  whatever  to  do  with  his  refusal  to  execute 
the  deed.  This  being  the  case,  he  should  not  be  allowed 
to  offer  that  as  an  excuse  for  not  complying  with  his  con- 
tract by  way  of  defense  to  this  action. 

It  is  contended  by  the  appellant  that  the  contract  given 
by  the  defendant  to  the  plaintiffs  did  not  authorize  the 
plaintiffs  to  sell  the  land  or  to  bind  the  defendant  by 
their  agreement  to  sell  it,  but  only  to  secure  a  purchaser. 
This  mi^t  be  material  if  the  action  were  by  the  pur^ 
chaser  to  enforce  a  specific  performance  of  the  agreement 
to  convey,  but  it  is  wholly  immaterial  in  this  case  whether 
the  power  of  the  plaintiffs  was  to  sell,  or  merely  to  pro- 
cure a  purchaser.  They  complied  with  their  part  of  the 
contract  If  the  defendant  did  not  see  proper  to  convey 
to  the  purchaser  they  had  procured,  this  was  no  reason 
why  he  should  not  pay  their  commissions.  It  is  imma- 
terial that  the  plaintiffs  in  their  complaint  construed  and 
treated  this  as  a  power  to  sell,  even  conceding  that  it  was 
not  The  contract  was  set  out  and  made  a  part  of  the 
complaint,  and  entitled  them  to  whatever  was  authorized 
by  its  terms  and  the  facts  proved.  The  allegations  were 
sufficient  to  entitle  them  to  recover  as  mere  brokers.  (Do- 
lan  V.  Scmlan,  57  Cal.  261.) 

It  is  claimed  by  the  appellant  that  the  authority  given 
by  the  contract  was  revoked  before  the  sale  was  made. 
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But  the  court  found  to  the  contrary,  and  there  was  evi- 
dence to  support  the  finding. 

It  is  further  contended  that  the  contract  of  sale  was 
not  within  the  power  of  the  plaintiflFs,  because  it  reqiiired 
the  defendant  to  convey  by  general  warranty  against  all 
encumbrances.  But  the  evidence  shows  that  when  the 
tender  was  made  no  such  deed  was  demanded,  nor  do 
we  think  the  contract  required  any  such  deed.  The  deed 
demanded  was,  as  we  have  said,  an  ordinary  grant  deed, 
and  its  form  was  not  objected  to,  nor  was  there  any  claim 
that  the  property  was  encumbered  or  that  tliere  was  any 
reason  why  the  plaintiff  could  not  or  should  not  execute 
such  a  deed. 

It  is  also  insisted  that  the  contract  was  unfair,  and  not 
mutual,  because  the  purchaser  was  not  bound,  in  any 
way,  to  pay  the  purchase-money,  except  by  a  forfeiture 
of  the  five  hundred  dollars  cash  payment.  But  this,  if 
so,  is  immaterial.  The  whole  jmrchase-money  was  ten- 
dered to  the  defendant  when  a  deed  was  demanded  of 
him,  and  before  this  commission  was  demanded. 

It  is  further  claimed  that  the  sale  was  not  made  within 
the  time  limited  by  the  contract.  This  is  based  upon 
the  assumption  that  payment  of  the  purchase-money  was 
necessary  to  constitute  a  sale,  which  is  not  necessarily 
so.  The  purchaser  could  not  be  expected  to  pay  the 
purchase-money  before  receiving  a  conveyance.  Counsel 
say  that  the  contract  required  a  sale  for  cash.  This  we 
think  is  not  so.  By  the  terms  of  the  contract  the  terms 
of  payment  were  to  be  "as  buyer  and  seller  may  agree." 
If  this  is  to  be  construed  as  reserving  to  the  defendant 
the  right  to  agree  in  person  npon  the  terms  of  payment, 
it  is  still  clear  that  it  did  not  impose  upon  the  plain- 
tiflFs the  duty  of  sellinsr  for  cash.  Besides,  there  could 
be  no  reasonable  objection  to  the  terms  of  payment  when 
cash  was  tendered,  and  no  such  objection  was  made  to  the 
eonsnmmation  of  the  sale. 

Again,   it  is  contended   that  the  plaintiffs  were   not 
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entitled  ta  recover  nntil  the  purchase-money  was  paid. 

It  may  be  conceded  that  this  would  be  so  if  the  pur- 
chaser had  failed  to  pay  the  purchase-money,  but  the  de- 
fendant could  hardly  defend  on  this  ground  when  the 
purchase-money  was  not  paid,  solely  because  he  refused 
to  accept  it 

It  appears,  from  the  evidence,  that  the  title  to  the  prop- 
er^ was  not  in  the  defendant,  but  in  his  wife.  This 
was  not  material.  He  gave  it  to  the  plaintiffs  to  sell  as 
his  property,  so  stated  in  his  contract,  and  the  evidence 
is  to  the  effect  and  the  court  found  that  the  plaintiffs  had 
no  knowledge,  until  after  they  had  made  the  sale,  that 
the  title  was  not  in  him.  Under  such  circumstances  his 
want  of  title  could  not  affect  the  plaintiff's  right  to  recover 
their  commissions. 

The  court  found  on  all  the  material  issues;  all  of  the 
findings  necessary  to  a  recovery  are  sustained  by  the  evi- 
dence, and  they  support  the  judgment. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  McFabi^nd,  J.,  Patebson,  J.,  and 
Thornton,  J.,  concurred. 


[No.  13980.     Department  Two.— January  S,  1891.1 

0.  L.  ABBOTT,  Respowdent,  v.  THE  '76  LAND  AND 
WATER  COMPANY,  Appellant. 

LiAxnroRD  AND  Tenant — ^Leasi; — Opti<5n  to  Pubchase — ^Renewal 
— Pabol  Extension  of  Option — Clause  Omitted  by  Aobze- 
MBNT. — An  option  to  purchase  Inserted  In  a  lease  for  one 
year,  with  the  understanding  that  the  lease  may  he  renewed 
from  year  to  year,  not  exceeding  two  more  years,  and  that 
the  option  may  he  exercised  upon  previous  notice  on  the  Ist 
of  Octoher  in  any  year  throughout  the  entire  tenancy,  at 
prices  to  he  fixed  hy  the  lessor  annually,  continues  under  a 
renewed  lease  for  a  second  year,  though  the  clause  mention- 
ing the  option  Is  left  out  of  the  second  lease,  hy  agreement, 
as  unnecessary,  with  the  mutual  understanding  and  agree- 
ment that  the  option  was  nevertheless  extended. 
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Id. — ^PuBCHASE  Pbicb. — ^The  purchaae  price  remains  aa  specified 
in  the  lease  for  the  first  year,  if  the  lessor  did  not  a\ail 
himself  of  the  right  conferred  by  the  terms  of  the  contract 
to  change  the  price  for  Che  second  year,  but  merely  refused 
to  receive  the  money  tendered,  and  repudiated  the  contract 
when  the  option  was  exercised  under  the  second  lease. 

(D. — SpECIFIO     PeBFOBMANCB — ^EMdKNGB — Ck>BP0aATI0NS  —  Deciasa- 

TiONS  OF  SscBurrABT — ^Manaoino  Agent. — In  an  action  to  en- 
force the  option  to  purchase  against  the  corporation  lessor, 
statements  made  to  the  plaintiff  by  the  secretary  of  the  cor- 
poration, at  the  time  of  the  renewal,  as  to  the  immateriality 
of  the  omission  and  the  extension  of  the  right  of  purchase 
under  a  general  rule  of  the  corporation,  are  admissible  in 
evidence  against  the  corporation,  it  appearing  that  the  secre- 
tary had  charge  of  its  business,  and  acted  for  it  in  the 
leasing  and  selling  of  its  lands. 

App£al  from  a  judgment  of  the  Superior  Court  of 
Fresno  County. 

The  following  facts  appear  in  the  findings  of  the  court: 
The  defendant,  since  July  7,  1882,  has  been  a  corpora- 
tion under  the  laws  of  the  state  of  California,  and  is  the 
owner  of  large  bodies  of  land  situated  in  the  counties  of 
Fresno  and  Tulare,  and  of  certain  waters,  canals,  and 
water  rights,  by  which  its  lands  could  be  irrigated.  The 
principal  business  of  the  corporation  is  the  sale  of  its 
lands,  with  the  water  and  water  privileges  from  its  canals, 
to  such  persons  as  it  could  induce  to  buy  the  same,  and 
also  by  farm  leases  on  shares,  or  cropping  contracts,  to  ob- 
tain revenue  from  the  lands  while  they  might  remain  un- 
sold. To  effect  these  purposes,  the  corporation  defendant, 
on  or  about  the  sixteenth  day  of  October,  1883,  adopted 
a  plan  to  induce  farmers  to  take  the  lands  upon  leases  on 
shares,  or  cropping  contracts,  for  one  year,  with  the 
privilege  of  extending  the  same  from  year  to  year,  for  a 
period  of  not  to  exceed  two  additional  years,  the  tenant 
to  have  the  option  to  buy  the  land  leased  by  him,  through- 
out the  entire  time  while  his  lease  existed,  either 
by  the  original  term  of  one  year,  or  any  extension  of 
said  term,  at  prices  to  be  fixed  by  the  corporation  annu- 
ally, the  purchase  price  to  be  payable  one  fourth  cash 
when   the  purchase  should  be  made,   and   the  balance 
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three  years  thereafter,  the  deferred  payment  to  bear  in- 
terest at  the  rate  of  eight  per  cent  per  annum,  the  ten- 
ant, if  he  should  elect  to  buy,  to  notify  the  corporation 
before  the  first  day  of  October  of  the  year  in  which  he 
made  such  election,  and  his  purchase  to  be  made  as  of 
that  date,  the  corporation  to  have  the  right  to  change 
and  fix  the  price  of  the  lands  leased  before  October  1st  of 
each  year^  which  price  so  fixed  was  to  remain  the  price 
of  the  lands  for  the  following  year,  and  unless  such 
change  of  price  was  made,  that  which  had  before  been 
put  on  the  land  should  remain  until  a  change  should  be 
made,  to  take  effect  on  the  first  day  of  October  thereafter. 
To  carry  out  this  system,  and  to  offer  it  to  the  public,  the 
defendant  caused  to  be  printed  maps  of  its  lands,  and 
pamphlets  and  circulars  detailing  and  showing  its  systen? 
of  leasing,  and  giving  options  to  buy,  and  declared  that 
it  would  give  to  all  persons  who  should  take  its  lands  on 
farm  leases,  or  cropping  contracts,  an  option  to  buy  the 
lands  so  taken  respectively  by  them  at  any  time  during  the 
existence  of  such  leases  or  extensions  thereof,  at  the  prices 
so  fixed.  On  December  7,  1885,  the  plaintiff,  O.  L.  Ab- 
bott, leased  320  acres  of  the  defendant's  lands  in  Fresno 
County,  under  a  farm  lease,  on  shares,  for  one  year 
embodying  all  the  terms  of  the  plan  or  system  of  the 
corporation  defendant  as  above  described,  and  fixing  a 
price  of  fifteen  dollars  per  acre  for  the  lands  if  purchased 
on  or  before  October  1,  1886,  in  accordance  with  the 
rules  of  the  corporation,  and  giving  the  lessee  the  priv 
ilege  of  renewing  the  lease  from  year  to  year  for  a  period 
not  exceeding  two  years  from  the  time  of  the  expiration 
of  the  lease.  Plaintiff  elected  to  continue  his  lease  and 
option  to  buy  for  the  year  after  October  1,  1886,  and 
gave  defendant  proper  notice  of  his  election.  Defend- 
ant accepted  the  notice  and  demand  for  the  extension. 
Defendant  had  found  that  the  filling  out  of  the  portion 
of  the  blanks  which  referred  to  the  options  to  buy  made 
requisite  a  considerable   amount  of  clerical   labor  and 
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consequent  expense  to  the  corporation,  Tvhich  it  deemed 
needless,  as  by  its  system  and  rules  all  parties  who  took 
leases,  or  cropping  contracts,  had  the  option  to  buy  at  any 
time  while  the  leases  or  extensions  thereof  existed,  and 
as  there  were  many  leases,  or  farming  contracts,  in  effect 
and  operation,  and  the  respective  tenants  or  croppers 
had  given  notice  of  their  respective  elections  to  extend 
their  leases  for  another  year,  the  corporation  defendant 
erased,  by  drawing  red-ink  lines  over,  the  printed  clauses 
in  their  forms  relating  to  the  option  to  buy  in  all  exten- 
sions for  the  year  from  October  1,  1886,  to  October  1, 
1887.  The  second  paper  was,  in  all  respects  other  than 
the  erajBure,  the  same  as  the  original,  of  which  it  was  to  be 
the  extension.  There  was  no  consent  by  plaintiff  to  the 
erasure;  but  it  was  mutually  understood  and  agreed  upon 
by  both  parties  that  the  option  to  buy  continued,  and  was 
mutually  intended  to  continue,  under  the  extension,  and  so 
long  as  the  lease,  or  cropping  contract,  between  the  parties 
existed.  There  was  never  any  abandonment  or  waiver  by 
plaintiff  of  the  option  to  buy,  or  of  his  privilege  to  pur- 
chase under  it.  Before  the  expiration  of  the  second  year, 
plaintiff  elected  to  purchase  the  lands  leased  by  him,  and 
tendered  to  the  defendant  one  fourth  of  the  purchase- 
money,  and  offered  to  comply  in  all  respects  with  the 
terms  of  purchase  contained  in  the  first  lease,  the  price  not 
having  been  changed  by  'my  notice  from  the  defendant 
The  defendant  refused  to  accept  the  money,  and  denied 
the  existence  of  any  right  of  the  defendant  to  purchase 
the  leased  land.  On  the  trial,  it  was  proved  that  S.  F. 
Earl,  the  secretary  of  the  corporation  defendant,  had 
charge  of  the  business  of  making  and  renewing  leases; 
that  the  renewal  of  plaintiff's  lease  was  presented  to  him 
by  Mr.  Earl,  and  that  he  then  stated  that  it  was  imma- 
terial about  that  stipulation  being  in  the  lease,  and  that 
the  board  had  made  a  general  nile  covering  that  whole 
ground.  This  evidence  was  objrctod  to  as  not  binding 
upon  the  defendant.     The  court  rendered  a  decree  speci- 
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fically  enforcing  the  contract  of  purchase  as  claimed  by 
the  plaintiff. 

Jarboe,  Haarison  dc  Ooodfellow,  for  Appellant 

The  written  contract  contained  in  the  second  lease  is 
supreme,  exclusive  of  the  advertisements  and  all  previ- 
ous negotiations  and  communications  between  the  par- 
ties. (Civ.  Code,  sec.  1625 ;  Insurance  Co.  v.  Reese,  8  Ga. 
534.)  There  is  no  oral  agreement  of  purchase  with  part 
performance,  as  the  possession  and  improvements  are  not 
referable  exclusively  to  the  contract  of  sale  as  distin- 
guished from  the  lease.  {Anson  v.  Townsend,  73  Cal. 
418 ;  Johnston  v.  Olancey,  4  Blackf .  94 ;  28  Am.  Dec.  45.) 
The  opinion  of  Earl  as  to  the  immateriality  of  the  omis- 
sion from  the  lease  was  not  admissible.  The  company  is 
not  responsible  for  his  statements  of  opinion.  (Montgom- 
ery V.  Keppel,  75  Cal.  128 ;  7  Am.  St.  Rep.  125.) 

Thompson  dk  Thompson,  for  Respondent 

The  privilege  of  purchase  may  be  specifically  enforced. 
{De  Rutte  v.  Mtddrow,  16  Cal.  505;  Laffwn  v.  Naglee,  9 
Cal.  662;  70  Am.  Dec.  678;  Ilall  v.  Center,  40  CaL 
63 ;  Reed  on  Statute  of  Frauds,  sec.  362.)  The  advertise- 
ments of  defendant  gave  the  option.  (8.  P.  R.  R.  Co.  v. 
Terry,  70  Cal.  484 ;  Boyd  v.  Brinckin,  55  CaL  427.)  Dec- 
larations of  an  agent  within  the  scope  of  his  authority  may 
bind  or  estop  the  principal.  (Simson  v.  Eckstein,  22  Cal. 
592,  593;  Carver  v.  Downie,  33  Cal.  182.)  The  renewal 
lease  was  not  a  new  contract.  The  option  in  the  first  lease 
was  never  given  up,  forfeited,  or  canceled. 

Thornton,  J. — The  option  in  plaintiff  to  buy  the 
land  under  the  lease,  or  cropping  contract,  entered  into 
by  the  plaintiff  and  defendant,  bearing  date  the  seventh 
day  of  December,  1885,  continued  for  two  years  from 
the  first  day  of  October,  1880.  It  makes  no  differ- 
once    that    it    was    not    inserted    in    the    second    lease. 
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It  was  left  out  of  the  second  lease  hj  agreement^ 
as  something  unnecessary.  The  defendant  had  a  right 
to  change  the  purchase  price  during  the  execution  of 
the  lease,  provided  it  did  so  prior  to  the  1st  of  October  of 
each  year.  It  never  did  change  this  price.  It  therefore 
remained  as  in  the  first  contract  The  plaintiff  exer- 
cised  and  gave  notice  of  his  intention  to  purchase,  under 
the  option  clause  above  mentioned,  on  the  8d  of  Sep- 
tember, 1887,  and  then  offered  to  pay  the  installment  of 
the  purchase-money  then  due,  viz.,  one  fourth  of  it>  and 
interest  on  the  portion  not  then  due,  and  offered  to  com- 
ply in  all  respects  with  his  contract.  The  defendant  re- 
fused to  receive  the  money,  and  repudiated  its  contracts 
with  the  plaintiff.  We  think  that  the  judgment  is  cor- 
rect, and  in  accordance  with  the  principles  of  law,  and 
should  be  affirmed. 

The  statements  of  the  secretary  of  the  defendant  cor- 
poration made  to  plaintiff  were  properly  admitted.  It 
is  evident  that  the  conduct  of  the  whole  business  was 
left  by  the  company  to  him;  that  he  was  fully  author- 
ized to  act,  and  did  act,  for  the  company  in  its  dealing 
with  plaintiff,  and  others  in  the  like  situation,  in  regard 
to  the  business  connected  with  the  leasing  and  disposi- 
tion of  its  lands.  The  determination  of  this  action  by  the 
court  below  is  in  accordance  with  well-settled  legal  prin- 
ciples.    The  record  shows  no  error. 

Judgment  affirmed. 

SiiARPSTEiN,  J.,  and  MoFarland,  J,,  concurred. 
Hearing  in  Bank  denied* 
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[Nob.  12992  and  13574.    Department  Two.— January  8,  1891.] 
ADAM  S.  B.  BAKER,  Respondknt,  v.  JOHN  BRICK- 
ELL  ET  AL.     JOHN  BRICKELL^  Appellakt. 

PuEBix)  Lands  —  Title  of  San  Francisco  —  Trust  —  Control  of 
Government. — The  title  of  the  city  of  San  Francisco  to  the 
pueblo  lands,  as  successor  to  the  pueblo  of  San  Franc^sco^ 
was  not  an  indefeasible  estate,  nor  strict  ownership,  but  was 
a  restricted  and  qualified  right  to  alienate  portions  of  the 
lands  to  the  inhabitants,  and  to  devote  the  residue  to  public 
uses,  and  was  in  the  nature  of  a  trust  for  the  benefit  of  the 
inhab*tants;  and  its  right  of  disposition  and  use  was  in  all 
particulars  subject  to  the  control  of  the  government 

Outside  Lands  in  San  Francisco — Act  of  Congress — Trusts — 
Bona  Fide  Possessors. — The  legal  title  to  outside  lands  in 
San  Francteco  passed  to  the  United  States  from  Mexico  upon 
the  acquisition  of  California,  and  passed  to  the  city  by  the 
act  of  Congress  of  March  8,  1866,  upon  the  trusts  set  forth 
in  said  act,  in  favor  of  persons  in  bona  fide  actual  possession 
of  the  same  at  the  date  of  its  passage,  by  themselves  or  by 
their  tenants. 

Id. — ^Possession  of  Head  of  Family — Survivino  Wife — ^Trust. — 
The  grant  of  Congress  by  said  act  to  the  city  was  intended 
to  be  made  in  trust  for  the  head  of  a  family  residing  on 
the  lands,  and  inured  to  the  benefit  of  a  surviving  wife  in 
bona  fide  possession  with  her  children  at  the  date  of  its  pas- 
sage by  virtue  of  such  possession,  and  not  to  the  estate  of 
her  deceased  husband,  who  held  hofia  fide  possession  prior 
thereto,  nor  would  she  take  title  from  the  city  In  trust  for 
the  estate  of  her  husband  or  for  their  children. 

Id. — ^Possession  by  Tenant — Conventional  Tenancy  —  Husband 
AND  Wife. — The  "possession  by  tenant"  spoken  of  in  the  act 
of  Congress  signifies  possession  by  a  conventional  tenant, 
and  does  not  apply  to  the  possession  of  a  surviving  wife  con- 
tinued after  the  decease  of  the  husband,  which  occurred 
before  the  passage  of  the  act 

Id. — ^AcT  OF  Congress — Order  800 — Ordinance  822 — ^Legislative 
Acts — Bona  Fide  Possession — Conveyance — Presumption. — 
Where  a  conveyance  was  made  by  the  city  in  pursuance  of 
the  act  of  Congress  of  1866,  and  of  order  800  and  ordinance 
822  of  the  board  of  supervisors,  and  of  the  acts  of  the  legis- 
lature of  1868  and  1870  ratifying  said  order  and  ordinance, 
to  a  person  in  actual  possession  of  outside  lands,  if  it  does 
not  appear  that  any  suit  was  pending  against  such  person 
in  regard  to  the  land,  it  will  be  presumed  that  no  suit  ex- 
isted, and  that  the  possession  was  bona  fide. 

Id. — ^Homestead — Act  of  1862 — Survivorship  —  Descent  —  Bona 
Fide  Possession  of  SuRvrviNO  Wife. — ^A  homestead  acquired 
under  the  act  of  1862  on  the  death  of  either  spouse  vested 
absolutely  in  the  survivor  by  descent,  and  need  not  be  set 
apart  by  the  probate  court;  and  where  it  appears  that  the 
possession  of  outside  lands  by  a  surviving  wife  was  under  a 
legal  devolution  to  her  of  the  whole  land  as  a  homestead 
at  the  date  of  the  act  of  1866,  the  bona  fides  of  her  possession 
lure  beyond  doubt 
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Id.— TBU8T8 — ^Pabent  and  Chilo.— a  trust  arises  from  contract 
or  from  circumstances  wbich  affect  the  conscience  of  a  party, 
and  charge  him  with  the  rights  of  another,  but  cannot  arise 
In  respect  of  outside  lands  in  favor  of  children,  as  against  a 
sunriving  w^fe  who  acquired  title  thereto  as  a  bona  fide  pos- 
sessor, if  she  had  no  contract  with  her  deceased  husband, 
and  owed  no  duty  to  her  children  in  respect  to  the  lands. 

Id. — ^Husband  and  Wmo — ^Death  of  Husband — ^Possession  bepobb 
Act  of  1866. — ^The  mere  possession  of  outside  lands  by  a 
husband,  who  died  before  the  passage  of  the  act  of  Congress 
of  1866,  when  the  title  was  in  the  United  States,  conferred 
no  rights  upon  him  or  hia  heirs,  nor  could  he  be  the  re- 
cipient of  a  grant  after  his  death;  but  the  donation  given  by 
the  act  inured  directly  to  the  sunriving  wife,  who  was  then 
in  bona  fide  possession. 

Id. — ^Estate  of  Deceased  Husband— Administration  bt  Wif&~ 
Estoppel — ^Mistake  of  Law. — The  fact  that  the  surviving 
wife  became  administratrix  of  the  estate  of  her  deceased 
husband,  and  by  mistake  of  law,  in  ignorance  of  her  rights. 
Inventoried  outside  lands  as  his  property,  which  did  not  be- 
long to  his  estate,  but  were  her  own  property  by  operation 
of  law,  does  not  estop  her  from  claiming  the  pioperty  as 
her  own. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  J.  A  J.  H.  Moore,  and  A.  N.  Drovm,  for  Appellant 

The  decision  in  Labish  v.  Hardy,  77  Cal.  327,  is  desi- 
sive  of  the  right  of  Mrs.  Baker  to  take  the  title  from  the 
city  in  her  own  individual  name  and  right.  A  like  doc- 
trine is  held  in  Kitts  v.  Austin,  83  Cal,  167.  The  city 
had  no  ownership,  but  held  the  title  in  trust  for  bona  fide 
occupants,  and  its  right  of  disposition  was  subject  to  the 
control  of  the  government.  (Townsend  v.  Oreely,  5 
Wall.  326;  Orisar  v.  McDowell,  6  Wall.  364;  Palmer  v. 
Low,  98  U.  S.  16;  Trenouth  v.  San  Francisco,  100  U. 
S.  253 ;  Le  Roy  v.  Cunningham,  44  Cal.  699 ;  Dupond  v, 
Barstow,  46  Cal.  450;  Low  v.  Lewis,  46  Cal.  549;  Mc 
Manus  v.  0' Sullivan,  48  Cal.  7,  17, 18 ;  Randall  v.  Austin, 
46  Cal.  64;  McCreery  v.  Sawyer,  52  Cal.  267.)  The 
homestead  estate  fell  to  the  surviving  spouse  by  the  law  of 
1862.     (Stats,  of  18C2,  p.  519,  sec  4j  Estaie  of  Wixom, 
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35  CaL  324}  Barber  v.  Babel,  86  Cal.  16;  Rich  r.  Tubbs, 
41  Cal.  36;  Jarvts  v.  Hoffman,  43  Cal.  814;  Mawson  v. 
Mawson,  50  Cal.  642;  Estate  of  Headen,  52  CaL  294; 
Oagliardo  v.  Dumani,  54  CaL  496 ;  Herrold  v.  Keen,  68 
Cal.  443 ;  Bollinger  v.  Manning,  79  CaL  7.)     Such  an  es- 
tate is  not  the  subject  of  administration.     (Bollinger  v. 
Manning,  79  CaL  1;Inre  Burdick,  76  CaL  639 ;  Tyrrell  v. 
Baldwin,  78  CaL  470;  In  re  Aekemum,  80  CaL  208;  13 
Am.  St  Bep.  116^  and  decisions  there  cited.)    The  probate 
proceedings  were  no  estoppeL    (BUey  v.  Phel,  23  Cal.  74 : 
Sulzberger  v.  Sulzberger,  50  Cal.  385 ;  Anthony  v.  Chap- 
man, 65  CaL  73 ;  Stockton  B.  £  L,  A.  v.  Chalmers,  65  CaL 
93;  Fitts  v.  Cook,  6  Cnsh.  596;  Breeze  v.  Brooks,  9  West 
Coast  Hep.  294;  Gragg  v,  Gragg,  65  Mo.  843;  Lc^fc  v 
Haynes,  68  Mo.  13-17;  Trenton  B.  Co.  v.  Duncan,  86  N 
Y.  221;  TFerkfoZZ  v.  Van  Rensselaer,  1  Johns.  Ch.  844 
Starrs  v.  Barker,  6  John's  Ch.  168;  10  Am.  Dec.  816 
Bigelow  on  Estoppel^  425-503 ;  Pomeroy's  Eq.  Jur.,  sees 
807-821.) 

Kellogg  &  Kvng,  for  Bespondent 

The  title  was  held  by  the  city  in  trust  for  the  heirs  of 
John  H.  Baker.  {Rector  v.  Gibbon,  111  U.  S.  278 ;  John- 
sonY.  Townsley,  13  WalL  72 ;  Lamb  v.  Davenport,  18  Wall. 
307 ;  McDonald  v.  Burton,  68  CaL  445 ;  Burton  v.  Burton, 
79  CaL  490.)  When  Maria  Baker  acquired  the  city  deed 
in  the  manner  and  under  the  circumstances  shown,  she 
held  the  title  in  trust  for  the  benefit  of  the  estate  and  the 
heirs  of  her  husband.  (Hailette  v.  Collins,  10  How.  174 ; 
Minnesota  v.  Batchelder,  1  Wall.  109 ;  Silver  v.  Ladd,  7 
Wall.  219;  Salmon  v.  Symonds,  30  CaL  301;  Wilson  v. 
Castro,  31  CaL  421 ;  Wasley  v.  Foreman,  38  CaL  90;  Bird 
y.  Wilcox,  45  CaL  686;  Hollinshead  v.  Simms,  51  CaL 
158.)  Brickell  took  his  mortgages  with  full  knowledge  of 
the  interest  of  plaintiff,  who  has  a  right  to  follow  the  es- 
tate into  his  hands.  (Oliver  v.  Piait,  3  How.  833.)  The 
burden  was  on  Brickell  to  show  title  under  the  home- 
stead daim,  which  be  failed  to  do,     {Estate  of  Delamey, 
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37  CaL  182.)  A  homestead  could  not  be  claimed  upon 
lands  held  in  common.  (Smythe  on  Homesteads,  sec 
126.)  The  homestead  property  was  not  relieved  from  ad- 
ministration until  a  homestead  was  set  apart  by  the  pro- 
bate court,  {liich  v.  Tubbs,  41  Cal.  34;  Schadt  v.  Heppe, 
45  Cal.  433.)  Mrs.  Baker  was  estopped  by  the  probate 
proceedings  and  distribution  of  the  estate.  (Code  Civ. 
Proc,  sec.  1637 ;  Probate  Practice  Act,  sec.  237;  Estate  of 
La  Coste,  My  rick's  Prob.  Rep.  67;  Williams  v.  Price,  11 
Cal.  213 ;  Bacouillat  v.  Eequena,  36  Cal.  664.)  Her  final 
account  was  settled,  and  in  it  she  charged  herself  with 
the  entire  ranch  (less  the  parts  sold)  as  the  property  of 
the  estate.  {Estate  of  Scott,  62  CaL  406;  Reynolds  v. 
Brwmagim,  64  CaL  255;  Stubblefield  v.  McRaven,  6 
Smedes  &  M.  130 ;  43  Am.  Dec  605 ;  Tobelman  v.  Hilde- 
brandt,  72  Cal.  314.)  This  account  was  settled  December 
20,  1867,  and  acquiesced  in  to  the  present  time  by  all  the 
parties  concerned. 

Thobnton,  J. — ^In  this  case  there  are  two  appeals  pre- 
sented by  defendant  BrickelL  The  first,  12992,  from  the 
judgment  on  the  judgment  roll,  and  the  second,  13574, 
from  the  order  denying  Brickell's  motion  for  a  new  triaL 
They  are  to  be  considered  together. 

The  action  is  brought  to  establish  a  trust  against  de- 
fendant BrickelL  The  lands  in  controversy  are  portions 
of  what  is  known  as  outside  lands  of  the  city  and 
county  of  San  Francisco,  and  not  within  that  portion 
affected  by  the  Van  Ness  ordinance.  John  H.  Baker 
went  into  possession  of  the  land  in  suit,  called  Baker 
tract,  or  Golden  Gate  ranch,  on  July  9,  1860.  He  pur- 
chased this  and  other  lands  within  his  possession  from 
one  James  C.  Gamer.  He  was  then  a  married  man,  and 
at  the  time  above  stated  went  into  possession  with  his 
wife,  Maria  Baker  (who  is  defendant  Maria  Baker 
Batchelder),  and  their  children.  John  H.  Baker  died  in 
March;  1863;  leaving  his  wife  surviving,  with  six  chil- 
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dren,  of  'whom  the  plaintiff  was  one,  then  an  infant  of 
tender  years.  The  surviving  wife,  with  her  children, 
remained  in  possession  of  the  land  in  controversy,  and 
was  in  possession  when  the  act  of  Congress  of  March 
8,  1866,  entitled  "An  act  to  quiet  title  to  certain  land 
within  the  corporate  limits  of  the  city  of  San  Fran- 
cisco," was  passed,  and  before  and  some  time  after  the 
passage  of  this  act.  (See  this  act  in  14  Stats,  at  Large, 
page  4.) 

At  the  time  of  the  passage  of  this  act,  the  legal  title  to 
this  land  was  in  the  United  States.  The  land  granted 
by  the  act  was  within  the  corporate  limits  of  the  city  of 
San  Francisco,  and  the  ri^t  and  title  of  the  United 
States  was  by  it  relinquished  and  granted  to  the  city  of 
San  Francisco  and  its  successors  subject  to  certain 
reservations  designated  therein,  upon  the  following 
trusts,  viz. :  That  all  the  said  land  not  heretofore  granted 
to  said  city  should  be  disposed  of  and  conveyed  by  said 
city  to  parties  in  bona  fide  actual  possession  thereof  by 
themselves  or  tenants  on  the  passage  of  this  act,  in  such 
quantities  and  upon  such  terms  and  conditions  as  the 
legislature  of  the  state  of  California  may  prescribe,  ex- 
cept such  parcels  thereof  as  may  be  reserved  and  set  apart 
by  ordinance  of  said  city  for  pubilc  use.  A  proviso  fol- 
lows the  above,  which  has  no  bearing  on  the  case,  and 
need  not  be  further  adverted  to. 

It  may  be  remarked  here  that  no  part  of  the  land  in 
suit  was  ever  reserved  or  set  apart  by  ordinance  or  other 
wise  for  public  use. 

Some  observations  are  here  appropriate  as  to  the 
nature  of  the  title  of  the  city  successor  to  the  former 
pueblo  of  San  Francisco.  The  character  of  this  title 
has  been  the  subject  of  discussion  in  similar  cases, 
both  in  the  supreme  court  of  the  United  States  and 
in  this  court,  and  it  may  be  regarded  as  settled  law 
that  the  title  of  the  pueblo,  as  well  as  that  of  thi 
city,  was  not  an  indefeasible  estate.  Ownership  of  sucli 
lands  cannot  be   strictly   afltened   of   either   pueblo   or 
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the  dty.  The  title  amounted  to  a  little  more  than 
a  restricted  and  qualified  right  to  alienate  portions  of 
the  land  to  the  inhabitants  for  building  or  cultivation, 
or  both,  or  to  use  the  remainder  for  commons,  for  pas- 
ture lands,  or  as  a  source  of  revenue,  or  for  other  public 
purposes.  The  right  of  this  possession  and  use  was  in 
all  particulars  subject  to  the  control  of  the  government 
They  would  be  held  by  the  pueblo  or  city  in  trust  for 
the  benefit  of  the  inhabitants,  and  its  right  of  disposi- 
tion was  subject  to  be  modified  and  taken  away  by  the 
^vemment.  (On  this  point  see  Tovmsend  v.  Oreely, 
5  Wall.  326;  Orisar  v.  McDowell,  6  Wall.  364;  Palmer 
v.  Low,  98  U.  S.  16 ;  Trenouth  v.  San  Francisco,  100  U. 
S.  253 ;  Le  Soy  v.  Cwvningham,  44  Cal.  599 ;  Dupond  v. 
Barstow,  45  Cal.  450;  Low  v.  Lewis,  46  Cal.  549;  Mc- 
Mamis  V.  0' Sullivan,  48  Cal.  7,  17,  18;  Randall  v.  Aus- 
tin, 46  Cal  54 ;  McCreery  v.  Sawyer,  32  Cal.  257 ;  People 
V.  HoUaday,  68  Cal.  442.) 

The  legal  title  to  this  land  passed  to  the  United  States 
from  Mexico  on  its  acquisition  of  California,  and  passed 
to  the  city  by  the  act  of  March  8,  1866,  upon  the  trusts 
above  set  forth,  for  the  benefit  of  such  of  its  inhabitants 
as  were  in  the  bona  fide  actual  possession  of  the  same  at 
the  date  of  the  passage  of  the  act  which  is  above  referred 
to,  viz.,  on  the  eighth  day  of  March,  1866. 

Now,  who  was  in  the  bona  fide  actual  possession  of  the 
land  on  the  8th  of  March,  1866  ?  For  whose  benefit  and 
behalf  was  the  grant  by  Congress  made  f  Obviously,  Ma- 
ria Baker.  She  was  then,  and  before  that  date,  an  in- 
habitant of  the  city  of  San  Francisco,  and  residing  on  the 
lands  with  her  children.  That  the  grant  was  made  to  the 
head  of  the  family  there  can  be  no  question,  and  Maria 
Baker  was  then  head  of  her  family.  We  consider  this  de- 
termined in  Labish  v.  Hardy,  77  Cal.  327,  where  a  similar 
question  was  determined  on  similar  language  in  the  grant 
made  by  act  of  Congress  to  the  corporate  authority  of  the 
town  of  Santa  Cruz. 
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The  only  difference  between  that  case  and  this  is,  that 
in  the  case  cited,  the  surviving  husband  -was  held  to  be 
the  grantee,  and  in  this  case,  the  surviving  wife  is  the 
grantee.  The  possession  in  both  cases  was  that  of  the 
head  of  the  family,  the  husband  in  one  case,  and  the  wife 
or  widow  in  the  other.  Here  the  husband  and  father 
was  not  in  being  when  the  act  of  Congress  was  passed 
in  1866.  He  had  then  been  dead  nearly  three  years. 
It  goes  without  saying,  that,  then  being  dead,  he  could 
not  take  title  under  the  grant,  and,  therefore,  on  his  de- 
cease*,  the  land  did  not  become  a  part  of  his  estate.  It 
may  be  added  here,  that  the  tenant  spoken  of  in  the  act 
of  Congress  must  be  held  to  signify  the  conventional  ten- 
ant     (Brooks  v.  Hyde,  37  Cal.  374.) 

Here  there  was  no  contract,  either  expressed  or  implied, 
from  which  the  tenancy  could  be  inferred,  nor  is  there 
any  reason  to  hold  that  Mrs.  Baker  became  the  tenant, 
in  any  sense,  of  her  husband,  on  his  decease. 

To  carry  the  act  of  the  8th  of  March,  1866,  into  execu- 
tion, the  board  of  supervisors  passed  an  ordinance  known 
as  order  800,  which  was  ratified  and  affirmed  by  the  act 
of  the  legislature  passed  March  27,  1868.  Order  800  was 
passed  by  the  board  of  supervisors  on  the  14th  of  Janu- 
ary, 1868.     (See  Stats.  1867-68,  pp.  379  et  seq.) 

Subsequently,  in  1870,  another  act  of  the  legislature 
was  passed  to  expedite  the  settlement  of  the  land  titles 
in  the  city  and  county  of  San  Francisco,  etc,  forming 
order  866  of  the  board  of  supeirisors  of  the  city.  (See 
Stats.  1869—70,  p.  353.)  This  enactment  was  made  to 
enable  the  parties  entitled  to  procure  conveyances  of  the 
title  to  these  lands  from  the  city  and  county  of  San  Fran- 
cisco. 

Of  the  act  of  Congress,  and  of  the  ordinance  of  the  city 
and  county  of  San  Francisco,  and  of  the  acts  of  the  legisla- 
ture, it  may  be  remarked  that  nowhere  in  them  is  the  title 
of  any  other  person  recognized  or  allowed,  save  those  who 
were  in  actual  bona  fide  possession  on  the  8th  of  March, 
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1866,  by  themselves  or  their  tenants,  except  where  the 
possessor  had  been  ousted  from  his  possession,  which 
possession  he  might  recover  by  suit  As  there  was  no 
evidence  of  ouster  here  by  Maria  Baker,  no  question 
arose  here  as  to  ouster  and  recovery  of  possession  by  suit 
at  law. 

By  the  order  800,  ratified  as  above,  it  was  provided  that 
a  map  or  plan  of  these  outside  lands  should  be  made  and 
adopted  by  the  board  of  supervisors  above  mentioned ;  that 
upon  the  completion  of  the  map  it  should  be  deposited 
for  public  inspection  in  the  office  of  the  clerk  of  the  board 
of  supervisors,  there  to  remain  for  a  period  of  thirty  days, 
notice  whereof  should  be  given  by  publication  in  three  of 
the  daily  papers  of  the  city  during  the  time  that  the  map 
should  so  remain  in  the  clerk's  office. 

The  occupant  of  any  tract  of  land  was  required  by  or- 
der 800,  ratified  as  above,  to  present  a  diagram  of  his 
land,  and  have  it  delineated  on  the  map  made  by  the 
supervisors.  This  delineation  of  a  tract,  however,  could 
not  be  made  on  the  map,  unless  all  the  taxes  on  it  should 
have  been  paid  for  five  fiscal  years  preceding  the  year 
beginning  July  1,  1866.  The  claimant  was  also,  before 
the  title  could  be  procured,  required  to  surrender  all  claim 
to  any  streets  and  highways.  By  act  of  1870  (Stats. 
1869-70,  p.  363),  passed  March  14th  of  that  year,  tlie 
claimant  was  empowered  to  file  a  petition  for  a  gram 
from  the  city  of  the  tract  of  land  of  which  he  was  in  pos- 
session as  above  mentioned.  By  the  provisions  of  this  act, 
the  petitioner  was  to  set  forth  in  such  petition,  verified  as 
required  by  the  act,  a  claim  that  he  or  his  tenants,  or  the 
persons  through  whom  he  claims  or  derives  possession,  had 
been,  from  and  including  the  eighth  day  of  March,  1866, 
and  still  was,  in  possession  of  a  portion  of  such  outside  land, 
and  that  he,  or  the  person  through  whom  he  claims  or 
derives  possession,  has  paid  to  the  tax  collector  of  the  city 
and  county  of  San  Francisco  the  amount  assessed  by  the 
outside  land  commission  upon  the  land  described  in  the 
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petition  to  pay  for  the  land  reserved  for  public  uses  pro- 
vided for  in  section  10  of  order  800,  and  has  also  paid  the 
five  years'  taxes  mentioned  in  section  4  of  order  800,  and 
all  taxes  levied  on  said  lands  for  state  and  municipal  pur- 
poses then  remaining  unpaid.  The  board  of  supervisors 
was — these  before-mentioned  acts  having  been  done — ^re- 
quired to  proceed  to  act  on  his  petition.  The  claimant 
was  required  to  make  proof  of  the  facts  stated  in  his  peti- 
tion before  a  committee  of  the  board  of  supervisors  styled 
the  outside  land  committee.  After  the  proofs  were  closed, 
the  outside  land  committee  was  required  to  consider 
the  same,  and  to  make  such  report  and  recommendation 
thereon  as  shall  seem  to  them  just  and  proper  in  the 
premises.  The  committee  was  required  to  file  with  the 
clerk  of  the  board  the  testimony  taken  by  it,  and  its  re- 
port, which  report  was  to  be  submitted  to  the  board  of 
supervisors  for  their  approval ;  and  if,  in  their  judgment, 
the  claim  of  the  petitioner  was  well  founded,  the  board 
was,  by  an  order  entered  in  their  minutes,  to  adjudge  and 
award  a  grant  of  his  lands  to  the  petitioner,  less  the 
amount  reserved  for  public  use.  The  board  was  there- 
upon required  to  give  public  notice  of  their  award  by 
notice  published  at  least  once  a  week  for  three  successive 
weeks  in  a  daily  newspaper  published  in  the  city  and 
county  of  San  Francisco,  which  notice  should  specify  the 
name  of  the  applicant,  the  date  and  filing  of  his  petition, 
and  the  tract  of  land  awarded,  by  a  good  and  sufficient 
description  thereof,  proof  of  publication  of  which  notice 
was  to  be  made  in  the  manner  then  or  thereafter  required 
by  law  for  the  proof  of  publication  in  civil  process.  (Act 
of  1870,  sec  2,  p.  354.) 

The  third  section  of  the  act  provides  for  the  execution 
of  a  deed  of  conveyance  signed  by  the  mayor  of  the  said 
city  and  county,  and  acknowledged  and  delivered  by  him 
to  the  applicant  of  the  tract  of  land  awarded  to  him,  to 
which  shall  be  attached  the  corporate  seal  of  the  city 
and  county  above  named,  provided  the  petitioner,  before 
LJCXXVII.  Cal.— 22 
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receiying  the  deed  aforesaid,  shall  quitclaim  and  person- 
ally deliver  the  possession  of  all  lands  claimed  by  him, 
reserved  for  public  purposes,  and  for  the  use  and  benefit 
of  the  city  and  county,  provided  there  is  no  suit  pending 
between  the  petitioner  and  some  third  person.  A  refer- 
ence will  be  further  made  to  this  last-mentioned  proviso 
hereafter  in  this  opinion. 

By  the  third  section  it  is  provided  that  the  convey- 
ance executed  under  the  provisions  of  this  act  shall  op- 
erate as  an  acknowledgment,  on  the  part  of  the  city  and 
county  aforesaid,  that  the  title  to  the  land  described  in 
it  has  passed  under  and  by  virtue  of  order  800  and  ordi- 
nance 822,  and  of  the  several  acts  of  Congress,  and  of 
the  legislature  ratifying  said  order  and  ordinance,  under 
the  authority  of  which  the  same  have  been  passed.  The 
said  conveyance  shall  likewise  operate  to  grant,  convey, 
remise,  and  release  to  the  party,  his  heirs  and  assigns, 
named  therein,  the  lands  in  such  conveyance  described, 
and  all  the  estate  and  interest,  present  and  future,  of 
the  city  and  county  of  San  Francisco,  in  and  to  such 
lands. 

On  the  tenth  day  of  January,  1873,  Maria  Baker,  after 
due  and  regular  proceedings  had  under  order  800,  and 
the  acts  of  the  legislature  of  1868  and  1870,  was  granted 
a  conveyance,  in  the  usual  form,  of  all  the  lands  described 
in  the  complaint  as  being  part  of  the  Baker  ranch,  which 
conveyance  was  executed  to  her  by  the  authorities  of  the 
city  and  county,  as  required  by  the  act  of  1870,  above 
referred  to,  and  in  the  mode  therein  set  forth,  conveying 
to  her  the  title  of  the  city  and  county  of  San  Francisco, 
AS  declared  in  the  fifth  section  of  the  act  of  1870,  the 
provisions  of  which  have  been  fully  stated  above.  When 
the  conveyance  was  made  to  her  it  does  not  appear 
that  any  suit  in  regard  to  the  land  was  pending  against 
her.  Not  appearing,  this  court  must  regard  it  as  not 
existing, 

Afaria  Baker  intermarried  with  one  David  F.  Batch- 
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elder,  and  snbaeqnently  ahe  and  her  husband,  Batchelder, 
executed  to  the  defendant  Brickell  divers  mortgages  on 
the  land  eonyeyed  to  her  by  the  deed  of  the  city  and 
county  aforementioned,  and  on  other  lands,  to  secure 
the  payment  of  divers  sums  of  money,  amounting  in  the 
aggregate  to  the  sum  of  forty-two  thousand  five  hundred 
dollars.  These  mortgages  were,  subsequently,  regularly 
foreclosed,  and  sold  under  a  decree  of  foreclosure  regu- 
larly given,  made,  and  entered,  and  by  such  decree  and 
the  sale  thereunder,  and  the  deed  of  the  sheriff  of  the 
city  and  county  of  San  Francisco  executed  to  defendant 
Brickell,  the  title  of  said  Maria  Batchelder  became  vested 
in  BrickelL 

It  further  appears,  from  the  finding  herein,  that^  on 
the  23d  of  September,  1862,  Maria  Baker  and  her  hus- 
band, John  H.  Baker,  executed  a  declaration  of  home* 
stead,  in  due  form  of  law,  embracing  tlie  land  involved 
in  this  litigation. 

This  homestead  estate^  under  the  provision  of  the  act 
of  1862,  under  which  the  declaration  was  made  and  re- 
corded, on  the  death  of  either  spouse  vested  absolutely 
in  the  survivor.  Such  is  the  effect  of  the  fourth  section 
of  the  act  of  1862  (see  Herrold  v.  Been,  58  Cal.  445-447), 
where  the  point  is  considered  and  decided.  (See  also 
cases  cited  in  the  opinion  in  that  case.)  It  was  not  ne- 
cessary that  this  homestead  estate  should  be  set  apart  by 
the  probate  court  to  the  surviving  spouse.  It  vested  in 
the  survivor  by  descent  (Herrold  v.  Been,  58  Cal.  445- 
447.)  So  on  the  death  of  John  H.  Baker,  in  March, 
1863,  the  homestead  estate  vested  in  his  surviving  wife, 
Maria  Baker.  Under  such  circumstances,  the  conten- 
tion cannot  be  upheld  that  the  possession  of  Maria 
Baker  was  not,  on  the  8th  of  March,  1866,  bona  fide.  She 
was  not  only  in  actual  possession,  but  she  was  there  hav- 
ing title  to  the  whole  land,  as  against  any  heir  of  John 
H.  Baker,  by  the  legal  devolution  to  her  of  the  whole 
land  as  homestead.     In  such  a  state  and  condition,  the 
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bona  fides  of  her  poesesison  could  not  be  impeached.     Its 
bona  fides  were  beyond  a  doubt 

This  conclusion  disposes  of  this  case;  for  in  no  event 
would  any  trust  arise  here  in  favor  of  any  of  the  chil- 
dren^ issue  of  the  marriage  of  Maria  Baker  and  her 
husband,  John  H.  Baker.  The  plaintiff  could  have  no 
claim  to  any  portion  of  the  land.  There  is  nothing  on 
which  to  build  a  trust.  A  trust  arises  from  contract^  or 
from  circumstances  which  affect  the  conscience  of  a  party, 
and  charge  him  with  the  rights  of  another.  Here  tliere 
was  no  contract  between  Maria  and  John  H.  Baker  consti- 
tuting a  trust,  and  no  circumstances  affecting  the  con- 
science of  Maria  Baker,  charging  her  with  any  duty  to 
her  children  in  regard  to  the  lands  in  suit 

John  H.  Baker  had  no  title  to  this  land.  His  settle- 
ment and  possession  on  it  were  merely  permissive.  He 
acquired  no  right  to  it  by  such  possession.  The  title 
was  then  in  the  United  States,  to  give  it  to  whom  it 
thought  best,  and  when  it  did  make  a  donation,  in  March, 
1866,  he  could  not  be  the  recipient  of  a  grant  He  had 
then  departed  this  life,  and  could  take  nothing  by  the 
act  of  Congress  passed  on  the  day  above  mentioned.  The 
possession  on  that  day  was  that  of  his  wife,  the  then  head 
of  the  family,  Maria  Baker. 

She  owed  no  duty  to  her  children,  save  support,  main- 
tenance, and  education, — ^none  in  regard  to  this  land. 
Independent  of  the  homestead  which  had  arisen  under 
the  act  of  1862,  which,  as  we  have  seen,  passed  to  her 
on  the  death  of  her  husband,  we  think  she  was,  on  the 
8th  of  March,  1866,  in  the  actual  bona  fide  possession  of 
the  land;  but  when  the  homestead  right  is  taken  into 
account,  there  can,  in  our  judgment,  be  no  question  or 
doubt  as  to  the  bona  fides  of  her  actual  possession. 

She  was  therefore  the  grantee,  under  the  act  of  Con- 
gress, of  the  land  in  question.  The  grant  to  Maria  Baker 
was  a  pure  donation,  and  how  any  trust  in  favor  of  any 
other  person  could  arise  out  of  it,  we  cannot  surmise. 
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Now,  are  we  without  authority  to  sustain  this  oondu* 
sion  f  In  Labish  v.  Hardy,  77  CaL  827,  a  like  question 
came  before  this  court  for  discussion,  and  its  determina- 
tion was  in  accordance  with  what  is  stated  herein.  In 
that  case^  the  decision  was  in  relation  to  the  proyisions 
of  the  act  of  Congress  of  July  23,  1866,  relinquishing  and 
granting  the  lands  within  the  limits  of  the  town  of  Santa 
Cru2  to  the  corporate  authorities  thereof,  in  trust,  and 
with  authority  to  convey  them  to  the  parties  in  the  ao^ 
tual  bona  fide  occupancy  thereof  at  the  date  of  the  passage 
of  the  act  On  May  13,  1871,  the  corporate  authorities 
of  the  town  conveyed  the  premises  to  William  H.  Hardy, 
father  of  appellant,  and  husband  and  grantor  of  respond- 
ent 

The  appellant  claimed  that  the  rights  and  equities  ao* 
quired  by  her  parents,  through  occupancy  and  possession 
of  the  premises,  constituted  community  property,  one 
half  of  which  belonged  to  her  mother,  and  at  her  death, 
by  the  law  then  existing,  descended  to  and  vested  in  her 
children.  The  mother  of  appellant  died  in  1856,  ten 
years  prior  to  the  passage  of  the  act  of  Congress  in  July, 
1866. 

The  court,  per  Sharpstein,  J.,  said:  "The  beneficiaries 
under  the  act  of  Congress  were  clearly  those  in  the  bona 
fide  occupancy  of  the  land  in  the  town  of  Santa  Cruz  at 
the  date  of  the  passage  of  said  act,  which  was  ten  years 
after  the  death  of  appellant's  mother.  An  occupancy 
which  terminated  ten  years  before  the  passage  of  the  act 
would  not  be  a  bona  fide  occupancy  at  the  time  of  its 
passage.  We  are  unaware  of  any  law  under  which  a 
bare  occupancy  of  any  public  land  of  the  United  States 
vests  in  the  occupant  any  right  or  equities  in  or  to  the 
land  so  occupied.  We  think  no  property  was  acquired 
in  the  premises  in  controversy,  by  either  of  the  parents  of 
appellant,  prior  to  the  passage  of  the  act  of  July  22, 
1866." 

This  judgment  was  concurred  in  by  five  of  the  justices 
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of  this  court)  and  there  was  no  dissent  It  is  clearly  cor- 
rect>  and  meets  approval 

The  other  circumstances,  viz.,  the  fact  that  Maria 
Baker  qualified  and  was  appointed  as  administratrix  of 
John  H.  Baker,  and  put  the  land  in  suit  in  the  inventory 
returned  by  her  to  the  probate  court  as  assets  of  her  in- 
testate's estate,  and  entered  on  the  administration  of  the 
estate,  are  entirely  immaterial.  We  are  aware  of  no  law 
by  which  a  person  appointed  administrator  loses  his  land 
by  so  acting. 

There  is  no  estoppel  on  Maria  Baker  to  claim  her  own 
property,  under  such  circumstances.  She  no  doubt 
acted  in  this  matter  through  ignorance  of  her  ri^ts,  inops 
consilii,  or  if  advised  at  all,  from  having  been  improperly 
counseled.  It  is  useless  to  dwell  on  the  points  adverted 
to,  in  relation  to  the  administration,  which  are  totally 
immaterial,  and  cannot,  in  any  proper  view  of  them,  affect 
the  decision  of  this  case. 

The  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial,  in  accordance  with  the  views 
expressed  in  this  opinion. 

So  ordered. 

MoFasland,  J.,  and  Shabpstein,  J.,  concurred. 
Hearing  in  Bank  denied. 

Bbattt,  J.,  dissenting. — ^Respondent's  petition  for  a 
rehearing  of  this  cause  having  been  denied  by  the  court, 
I  cannot  allow  the  occasion  to  pass  without  expressing 
my  dissent  from  the  conclusion  of  the  Department  upon 
the  point  principally  considered  in  the  opinion  of  Justice 
Thornton. 

If  the  decision  of  the  court  had  been  rested  upon  the 
proposition  that  under  the  homestead  laws  of  California 
Mrs.  Baker,  on  the  death  of  her  husband,  became  by 
right  of  survivorship  the  sole  and  exclusive  owner,  as 
against  her  children,  of  the  entire  estate  in  the  limds 
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coTered  by  their  joint  declaration  of  homestead, — irre- 
spective of  its  value  at  the  time  of  such  declaration,  or  of 
her  husband's  death, — ^I  mi^t  not  have  dissented  from 
that  view. 

But  the  judgment  and  order  of  the  superior  court  are 
reversed,  and  the  cause  is  remanded  for  a  new  trial,  to 
be  had  in  accordance  with  the  views  expressed  in  tlie 
opinion,  which  thereby  become,  and  must  remain,  the 
law  of  the  case. 

Amongst  the  views  so  expressed  is  one  from  which  I 
feel  constrained  to  express  my  dissent 

It  is  held — ^as  I  understand  the  opinion — ^that  Mrs. 
Baker,  by  mere  force  of  the  act  of  Congress  of  1866 
granting  to  the  city  of  San  Francisco  the  outside  lands, 
and  independent  of  any  right  accruing  to  her  under  our 
homestead  laws,  became  entitled  to  a  conveyance  from 
the  city  of  all  the  lands  left  in  her  possession  by  the 
death  of  her  husband,  to  be  held  by  her  in  her  own  right, 
to  the  exclusion  of  her  children.  This  conclusion  is 
based  upon  a  narrow  and  literal  construction  of  the  clause 
of  the  act  requiring  the  city  to  convey  the  lands  granted 
to  the  parties  in  bona  fide  actual  possesison  thereof  by 
themselves  or  tenants  at  the  date  of  the  passage  of  the 
act  It  assumes  either  that  the  person  lawfully  in  pos- 
session, by  himself  or  tenant,  at  the  date  of  the  passage 
of  the  act,  was  the  sole  object  of  the  bounty  of  the  gov- 
ernment, without  regard  to  the  character  or  capacity  in 
which  he  had  obtained  or  held  the  possession,  or  it  as- 
sumes that  when  John  H.  Baker  died,  in  1863,  leaving 
his  widow  and  minor  children  in  possession  of  the  land  in 
controversy,  he  had  no  estate  in  the  land  to  which  they 
could  succeed,  and  that  the  possession  so  devolved  upon 
her  as  head  of  the  family  was  held  by  her  absolutely  in 
her  own  right,  and  not  in  any  representative  capacity. 

If  this  is  true, — if  the  children  of  John  H.  Baker  in- 
herited no  interest  in  this  land  from  him  when  he  died, 
—it  must  be  equally  true  that  if  their  mother  also  bad 
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died  before  the  passage  of  the  act  of  1866,  they  would 
have  inherited  nothing  from  her.  What,  then,  would 
have  happened?  Being  minors  and  orphans,  they  and 
the  land  would  naturally  have  passed  into  the  charge 
and  custody  of  a  guardian,  who  would  have  been  found 
in  the  bona  fide  actual  possession  of  the  land,  as  head  of 
the  family,  at  the  passage  of  the  act  of  1866.  Such 
guardian  would  have  been  just  as  clearly  within  the 
liberal  terms  of  the  act  in  the  case  supposed,  as  Mrs. 
Baker  actually  was  in  the  case  as  it  is;  and  if  the  rep- 
resentative character  in  which  she  held  the  possession, 
and  her  trust  relation  to  her  children,  must  be  ignored, 
so  must  the  representative  character  and  trust  relation 
of  the  guardian  have  been  ignored ;  and  on  precisely  the 
same  reasoning  which  sustains  the  excluaive  right  of 
Mrs.  Baker  to  receive  a  conveyance  of  the  land,  it  must 
have  been  held  that  the  guardian  was  entitled  to  a  con- 
veyance of  the  land,  to  the  exclusion  of  his  wards.  But 
I  venture  to  say  that  no  court  would  have  carried  the 
principle  here  decided  to  this  its  logical  and  necessary 
consequence.  In  my  opinion,  it  would  have  been  held, 
in  the  case  supposed,  that  it  was  the  duty  of  the  guardian 
to  obtain  a  conveyance  of  the  lands  from  the  city,  and 
that  he  would  hold  them,  when  so  conveyed,  in  trust  for 
his  wards,  according  to  their  several  and  respective  rights 
as  heirs  and  successors  of  their  deceased  parents.  And, 
upon  the  same  grounds,  I  am  of  the  opinion  that  Mrs. 
Baker,  when  she  obtained  a  conveyance  of  these  lands 
(considering  the  matter  without  reference  to  her  rights 
under  the  homestead  law),  held  them  in  trust  for  her 
children,  according  to  their  respective  rights  as  heirs  of 
her  deceased  husband* 
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[No,  12962.    Department  Two. — January  3,  1891.] 

JAMES  T.  RYAN,  Respondent,  v.  GEORGE  S.  FITZ- 
GERALD, Appellant. 

Claim  and  Deliyert — ^Fobm  of  Vsbdiot — Deliyert  ov  Pbopcbtt 
Replevied. — In  an  action  of  claim  and  delivery,  it  Is  not 
necessary  that  the  verdict  shall  provide  for  any  delivery  of 
the  property,  if  such  could  be  had. 

Id.— Conclusion  or  Law  —  Judgment. — ^When  the  verdict  finds 
that  plaintifP  has  the  r*ght  of  possession,  the  right  to  a  de- 
livery, if  it  can  be  had,  or  if  not,  to  the  value  of  the  prop- 
erty as  found  by  the  jury,  in  the  alternative,  is  a  conclusion 
of  law,  which  the  Judgment  must  contain,  but  not  the  verdict. 

Id. — ^Damages — Taking  and  Detention — Presumption. — Damages 
may  be  claimed  and  recovered  in  the  act' on  for  both  taking 
and  detention,  and  when  the  verdict  is  for  a  sum  certain 
as  damages,  it  will  be  presumed  to  cover  both  grounds,  if 
both  are  alleged  In  the  complaint 

Id. — ^Uncebtaintt  of  Verdict  —  Appeal  —  Objection  fob  First 
Tims. — An  objection  to  the  form  of  a  verdict  upon  the 
ground  of  uncertainty  In  the  statement  of  damages  must  be 
taken  in  the  court  below,  and  cannot  be  urged  on  appeal 
for  the  first  time. 

Id. — ^Verdict  and  Judgment  for  Part  of  Property — ^Res  Adjudi- 
cata. — ^When  the  plaintiff  obtains  a  verdict  and  judgment 
for  only  part  of  the  property  sued  for,  and  the  verdict  and 
judgment  are  silent  as  to  the  remainder.  It  must  be  held 
that  plaintiff  was  denied  any  further  relief,  and  he  is  pre- 
cluded from  further  litigation  as  to  the  remainder. 

Id. — Return  of  Property  not  Recovered — ^Appeal — Presumption 
— ^Modification  of  Judgment. — If  the  defendant  has  asked 
for  a  return  of  the  property  replevied,  and  it  does  not  appear 
that  he  has  given  proper  bond  and  sureties  for  the  return, 
it  must  be  presumed  that  the  whole  of  the  property  claimed 
has  been  delivered  to  the  plaintiff;  and  if  the  plaintifTs 
verdict  and  judgment  are  limited  to  a  recovery  of  part  only 
of  the  property,  and  no  relief  is  awarded  to  the  defendant, 
the  judgment  will  be  modified,  on  appeal,  so  as  to  require 
the  return  of  the  residue  to  the  defendant 

Appeal  from  a  judgment  of  the  Superior  Court  of 
AlaraeJa  County. 

The  facts  are  stated  in  the  opinion. 

Oeorge  W.  Lagan,  for  Appellant 

D.  M.  Connor,  M.  C  Rasaett,  and  James  F.  Tevlin,  for 
Respondent 
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FooTE,  C. — This  action  of  claim  and  delivery  was  for 
the  recovery  of  the  possession  of  certain  horses  and  colts^ 
and  two  mowers,  or  their  value,  and  damages  for  their 
taking  and  detention. 

The  defendant  admits  the  taking  of  the  property,  as  a 
constable,  under  a  writ  of  execution  on  a  judgment  against 
Jeremiah  Ryan,  the  assignee  of  the  plaintiff. 

The  cause  was  tried  by  a  jury,  who  returned  this  ver- 
dict: "We,  the  jury  in  the  above-entitled  cause,  find  for 
the  plaintiff  the  possession  of  the  following  property: 
The  horses  and  colts  described  in  the  complaint,  or  their 
value,  the  sum  of  $1,226,  with  damages  in  the  sum  of 
$48.66." 

Upon  that  verdict  a  judgment  was  rendered  for  the 
plaintiff,  that  he  have  and  receive  possession  of  the  prop- 
erty mentioned  in  the  verdict,  specifying  it,  "or  for  the 
sum  of  $1,226,  the  value  thereof,  in  case  a  delivery 
thereof  cannot  be  had;  and  in  case  a  delivery  of  any 
portion  thereof  cannot  be  had,  then  for  the  value  of  sudi 
portion  of  said  property,  together  with  $48.66  damages, 
and  for  costs,  taxed  at  $39.50."  From  this  judgment  an 
appeal  is  taken  on  the  judgment  roll,  and  the  appellant 
claims  a  reversal  thereof,  because, — "The  verdict  is  un- 
certain in  this :  It  does  not  provide  for  a  delivery  of  the 
property  to  the  plaintiff,  if  delivery  can  be  had,  and  does 
not,  nor  does  the  judgment,  state  for  what  the  damages 
are  given.  The  complaint  claims  damages  for  taking, 
r\s  well  as  for  detention.  Damages  for  detention  only 
are  permitted,  and  so  far  as  appears,  the  damages  may 
have  been  awarded  for  the  taking  only." 

It  was  unnecessary  that  the  verdict  should  have  pro- 
vided for  any  delivery  of  the  property,  if  such  could  be 
had.  When  the  jury  found  the  right  of  possession  to  be 
in  the  plaintiff,  then  the  conclusion  of  law  followed,  as 
provided  in  section  667  of  the  Code  of  Civil  Procedure, 
rtiat  he  was  entitled  to  delivery,  if  it  could  be  had;  and 
if  not,  to  the  value  of  the  property,  as  found  by  the  jury. 
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in  the  alternative.  This  the  judgment  must  contain,  but 
not  the  verdict  For  as  to  the  judgment^  the  form  of  it 
must  be  as  provided  in  the  section  of  the  Code  of  Oivil 
Procedure  supra;  but  section  627  of  the  same  code,  which 
prescribes  what  the  verdict  of  the  jury  shall  contain,  re- 
quires no  finding  as  to  delivery  at  alL 

As  to  the  second  matter  of  objection,  that  in  reference 
to  the  uncertainty  of  the  verdict  for  damages,  whether  it 
is  given  for  taking  or  detention,  it  may  be  said  that  in 
an  action  of  the  kind  in  hand,  damages  may  be  claimed 
and  recovered  for  both  taking  and  detention.  (Arzaga 
V.  YiOalbcu,  86  Cal.  191.)  And  the  verdict  being  for 
a  sum  certain  for  damages,  not  specifying  which  kind, 
will  be  presumed  to  cover  both  grounds  alleged  for 
damage.  Again,  the  objection,  going  to  the  form  of  the 
verdict,  should  have  been  taken  in  the  court  below,  and 
it  is  too  late  to  urge  it  here.  (Campbell  v.  Jones,  41 
Cal.  516.) 

It  is  urged  further,  that  because  the  jury  found  for 
the  plaintiff  for  the  possession  of  a  part  of  the  property 
only,  and  as  to  the  balance  their  verdict  was  silent,  that 
a  judgment  based  thereon  is  void,  as  not  responsive  to 
the  issue  raised  by  the  pleadings,  that  is,  the  ri^t  of 
possession  of  the  whole  of  the  property  sued  for. 

Conceding  that  if  such  a  verdict  had  been  rendered 
for  the  defendant,  that  it  would  have  been  insufficient 
to  support  the  judgment  uuder  the  rule  laid  down  in 
MuUer  v.  Jewell,  66  Cal.  216,  yet  the  defendant  here 
does  not  allege,  in  his  answer,  that  the  plaintiff  has  the 
possession  of  any  of  the  property,  but  that  an  officer  of 
the  law  has  it,  under  a  writ  in  this  case.  The  plaintiff 
has  only  obtained  judgment  for  a  part  of  the  property, 
and  has  no  right  to  possession  of  the  balance.  There  is 
nothing  to  show  but  that  the  defendant  is  entitled 
thereto,  and  that  it  cannot  be  withheld  from  him.  The 
verdict  and  judgment  here  being  silent  as  to  the  balance 
of  the  property,  it  must  be  held  that  the  plaintiff  was 
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denied  any  further  relief  than  he  has  obtained^  and  he 
is  precluded  from  any  further  litigation  with  the  de- 
fendant, as  to  this  balance.  {Gray  v.  Dougherty,  25  Cal. 
277.) 

But  in  this  case,  the  defendant  has  asked  for  a  return 
of  the  property,  and  it  does  not  appear  that  he  has  given 
bond  and  sureties  who  have  justified,  and  in  that  case 
it  would  have  been  the  sherifiF's  duty,  under  section  616 
of  the  Code  of  Civil  Procedure,  to  have  delivered  the 
property  to  the  plaintiff,  and  it  must  be  presumed  that 
he  has  done  so.  Therefore,  since  the  plaintiff  has  been 
determined  by  the  verdict  and  judgment  not  to  be  en- 
titled to  this  balance  of  the  property,  the  judgment  here 
should  be  so  modified  as  to  require  his  return  of  it  to  the 
defendant;  and  in  other  respects  the  judgment  should  be 
affirmed,  and  we  so  advise. 

Beloheb,  C.  C,  and  Hayne,  C,  concurred. 

The  CouET. — Ordered  the  judgment  be  modified  in  ao 
cordance  with  the  views  above  expressed,  and  as  so  modi- 
fied, the  judgment  is  affirmed. 


[No.  20698.    Department  One.— January  4,  1891.] 

THE   PEOPLE,   Respondent,   v.   LLEWELLYN   A. 
POWELL,  Appellant. 

Cbiminal  Law — Trial  by  Juby — Common  Law. — By  the  common 
law,  the  trial  of  all  crimes  is  required  to  be  by  a  Jury  se- 
lected from  the  vicinage  or  county  where  the  crime  is  alleged 
to  have  been  committed. 

Id. — CoNSTTTUTioNAL  Law — Bh-l  OF  RIGHTS. — Sectlou  7  of  the  bill 
of  rights,  in  the  state  constitution,  providing  that  "the  rights 
of  trial  by  Jury  shall  be  secured  to  all,  and  remain  invio- 
late," refers  to  the  right  as  it  existed  at  common  law. 

Id. — Penal  Code — Unconstitutional  Provision — Change  of  Plage 
OF  Trial — Application  of  District  Attorney. — Subdivision  2 
of  section  1033  of  the  Penal  Code,  authorizing  a  change  of 
the  place  of  trial  of  a  criminal  action  to  another  county, 
upon  application  of  the  district  attorney,  without  the  con- 
sent of  the  defendant,  where  no  Jury  can  be  obtained  for 
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the  trial  of  the  defendant  in  the  county  where  the  action  is 
pending,  is  unconstitutional  and  void. 

Id. — ^Jurisdiction — Venue. — The  superior  court  of  another  county 
than  that  in  which  the  crime  was  committed  has  no  juris- 
diction to  try  the  case,  where  the  venue  was  changed  to  such 
county  upon  application  of  the  district  attorney  without  the 
consent  of  the  defendant. 

Id. — CoNSTBUCTioN  OF  Penal  Code — Change  or  Plaoi  ov  Tbial — 
Insufficient  Appucation. — If  it  be  conceded  that  subdivis- 
ion 2  of  section  1033  of  the  Penal  Code  is  valid,  it  must  be 
strictly  construed  and  strictly  pursued;  and  an  application 
on  the  part  of  the  district  attorney  showing  merely  that  a 
fair  and  impartial  jury  cannot  be  obtained  therein,  and  not 
showing  that  all  legal  means  had  been  exhausted  to  procure 
a  jury,  and  that  no  jury  can  be  obtained  therein,  la  In- 
sufflcient. 

Id. — Compbtbnct  or  Juross — Impabtialitt. — ^A  juror  la  not  neces- 
sarily incompetent  because  he  is  not  Impartial;  and  proof 
that  a  fair  and  impartial  jury  cannot  be  obtained  Is  not 
equivalent  to  proof  that  no  jury  can  be  obtained. 

iDyi— Homicide — EiViDENCE — Rebuttal — Habit  of  Deceased — Deo- 
labations. — Upon  trial  of  a  charge  of  murder,  evidence  that 
the  defendant  believed  that  the  deceased  was  armed  at  the 
time  of  the  killing  cannot  be  rebutted  by  evidence  that  the 
deceased  was  not  in  the  habit  of  carrying  arms,  and  had  so 
stated  on  various  occasions,  and  had  refused  to  go  armed  on 
the  morning  of  the  homicide,  the  declarations  of  the  deceased 
not  appearing  to  have  been  communicated  to  the  defendant 

Id.— Chasactsb  of  Deceased  fob  Pbaob  and  Quietness. — Evidence 
to  sustain  the  character  of  the  deceased  for  peace  and  quiet- 
ness cannot  be  given  by  the  prosecution  unless  It  has  been 
attacked  by  the  defendant;  nor  can  such  character  be  proved 
by  evidence  that  he  was  not  in  the  habit  of  carrying  arms, 
or  of  his  refusal  to  do  so. 

Id. — Deolabations  of  Deceased — Quabbels — ^Rebuttal. — Ehridence 
that  the  deceased  had  said  that  he  had  quarreled  with  sev- 
eral persons  is  incompetent,  and  if  given  by  the  defendant* 
without  objection,  cannot  be  rebutted  by  proof  that  the  de- 
ceased was  not  in  the  habit  of  going  armed. 

Id. — Convebsations  of  Witness  with  Thibd  Febsons — Stbikino 
OUT  EvmENCB. — ^When  a  witness  for  the  prosecution  has  tes- 
tified to  conversations  with  third  persons,  which  the  prose- 
cution fails  to  connect  with  the  defendant  by  proposed  proof, 
a  motion  of  the  defendant  to  strike  out  such  conversations 
should  be  sustained. 

Id. — ^Declabations  of  Defendant — ^Thbeats  against  Witness. — 
Evidence  of  a  conversation  of  a  witness  with  the  defendant, 
relating  to  threats  of  the  defendant  toward  the  witness,  on 
the  supposition  that  he  was  the  author  of  a  newspaper  arti- 
cle published  by  the  deceased,  is  incompetent  against  the 
defendant,  it  not  appearing  that  the  conversation  was  com- 
municated to  the  deceased. 

Id. — Self-defense — ^Reasonable  Feab  of  Bodily  Habm — Danger- 
ous Chabagteb  of  Deceased — Wabning  of  Defendant. — ^Where 
the  defendant  claims  to  have  killed  the  deceased  in  self- 
defense*  while  acting  with  reasonable  prudence,  and  under 
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an  honest  belief  that  he  was  In  Imminent  danger  of  death 
or  of  great  bodily  Injury,  It  Is  competent  for  him  to  show 
that  before  the  shooting  he  was  Informed  that  the  deceased 
was  a  dangerous  man,  and  such  Information  need  not  have 
been  brought  home  to  the  deceased;  but  It  Is  not  competent 
merely  to  prove  that  the  defendant  was  warned  to  look  out 
for  the  deceased. 

Id. — ^Aboumsnt — Priyatb  Counsbl— Assistanob  of  Distbiot  At^ 
TORNVY — ^DiscBsnoN. — It  Is  discretionary  with  the  trial  court 
to  allow  prlyate  counsel  to  be  employed  to  assist  the  district 
attorney  In  the  prosecution  of  a  defendant  charged  w*th 
murder,  and  to  open  and  close  the  argument  to  the  jury, 
with  the  consent  and  acquiescence  of  the  district  attorney. 

Id.— BuBDXif  OF  Pboof — ^Pbepondebancb  of  BviDENOB — Rbasonablb 
Doubt. — Proof  of  the  homicide  by  the  prosecution  does  not 
cast  upon  the  defendant  the  burden  of  proving,  by  a  pre- 
ponderance of  evidence,  that  the  killing  was  justifiable  or 
was  only  manslaughter,  but  It  Is  sufficient  If  the  evidence 
adduced  by  the  defendant  raises  a  reasonable  doubt  of  his 
guilt 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oeorge  C.  Ross,  and  Oeorge  A.  Kmght,  for  Appellant 

Attomey-Oeneral  Johnson,  Eugene  N.  Deuprey,  Samuel 
M.  Shortridge,  and  E.  F.  Fitzpatrick,  for  Eespondent 

WoBKS,  J. — The  appellant  was  charged  by  information, 
in  the  county  of  San  Mateo,  with  the  crime  of  murder, 
alleged  to  have  been  committed  in  that  county.  He  was 
twice  tried  in  said  county,  and  the  jury  failed  to  agree 
upon  a  verdict  at  each  triaL  Without  any  effort  made 
to  procure  a  third  jury,  the  district  attorney  moved  the 
court,  under  section  1033  of  the  Penal  Code,  for  a  change 
of  venue  to  another  county.  The  material  part  of  the 
application  was  as  follows : — 

"Said  district  attorney,  on  behalf  of  the  people  of  the 
state  of  California,  hereby  makes  application  to  said 
court  for  a  change  of  venue  from  said  county  of  San  Ma- 
teo, to  some  convenient  county,  of  the  above  case  of  the 
People  of  the  State  of  California  v.  Llewellyn  A.  Powell, 
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on  the  grounds  and  for  the  reasons  thai  a  fair  and  impar- 
tial jury  cannot  be  obtained  for  ths  trial  of  said  caee  in 
said  county  of  San  Mateo,  the  same  being  the  county 
where  said  action  is  now  pending,  and  hereby  states  the 
following  facts  and  causes  for  making  said  application, 
viz. :  That  the  above-named  defendant  is  charged,  by  infor- 
mation filed  in  said  superior  court  of  said  county  of  San 
Mateo,  with  the  crime  of  murder,  alleged  to  have  been 
committed  in  the  month  of  November,  1887,  in  killings 
in  said  county,  at  said  time,  one  Ealph  S.  Smith;  that 
said  defendant  has  had  two  trials  in  said  superior  court 
on  said  charge;  that  the  first  trial  was  had  in  April,  1888, 
and  the  second  trial  in  August,  1888;  that  at  said  first 
trial  there  were  summoned  from  all  parts  of  said  county, 
to  appear  before  said  court,  to  serve  as  jurors  in  said  case, 
seventy-two  citizens,  and  of  said  number  sixty-seven 
were  examined  before  a  jury  could  be  obtained  in  said 
case;  that  at  said  second  trial  there  were  summoned  from 
all  parts  of  said  county,  to  appear  before  said  court,  to 
serve  as  jurors  in  said  case,  184  citizens,  and  of  said  num- 
ber 173  were  examined  before  a  jury  could  be  obtained  Ui 
try  said  case ;  that  said  county  is  small  in  size  and  popu« 
lation,  and  a  large  number  of  its  citizens  whose  namcd 
appear  upon  its  assessment  roll  are  Italians  and  Portu- 
guese, and  are  disqualified  from  serving  as  jurors,  iu 
consequence  of  not  understanding  the  English  language; 
that,  also,  a  large  number  of  those  citizens  whose  names 
appear  upon  the  assessment  roll  of  said  county  live  in 
the  city  and  county  of  San  Francisco,  and  are  therefore 
not  liable  to  jury  duty  in  said  county  of  San  Mateo ;  that 
said  case  was  so  horrible  in  its  nature  that  it  attracted 
the  attention  of  the  people  of  and  has  been  fully  dis- 
cussed in  all  parts  of  said  county  of  San  Mateo;  that  said 
case  has  also  been  discussed,  more  or  less,  by  the  citizens 
summoned  to  appear  to  serve  as  jurors  as  aforesaid ;  that 
there  are  two  local  weekly  newspapers  in  said  countv. 
having  a  general  circulation  therein,  and  the  newspaper^: 
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of  the  city  and  county  of  San  Francisco  also  have  a  wide- 
spread circulation  throughout  said  county  of  San  Mateo^ 
and  by  and  through  the  columns  of  the  newspapers  afore- 
saidy  the  facts  of  said  case,  and  the  trials  thereof,  have 
been  fully  discussed  before  the  citizens  of  said  county 
of  San  Mateo. 

"For  the  reasons  herein  set  forth,  said  district  attor- 
ney says  that  a  fair  and  impartial  jury  cannot  be  obtained 
to  try  said  case  in  said  couniy  of  San  Mateo,  and  said 
district  attorney  therefore  prays  that  said  court  make  an 
order  transferring  said  action  of  the  People  of  the  State 
of  California  v.  Llewellyn  A.  Powell,  now  pending  in  said 
court  as  aforesaid,  to  some  convenient  county  free  from 
like  objections." 

This  application  was  supported  by  the  following  affida- 
vit of  the  district  attorney: — 

"George  H.  Buck,  being  duly  sworn,  says  that  he  is 
the  district  attorney  of  said  county  of  San  Mateo,  and  is 
the  same  person  who  made  and  signed  the  foregoing  ap- 
plication; that  as  such  district  attorney  he  makes  said 
application;  that  he  has  read  said  application,  and  knows 
the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  which  are  therein 
stated  on  his  information  or  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true." 

In  addition  to  this  affidavit  there  were  several  others, 
by  citizens  of  said  county,  in  which  each  of  the  affiants, 
after  alleging  his  residence  in  the  county  and  acquaint- 
ance with  the  people  thereof,  alleged  that  he  Imew  the 
contents  of  the  affidavit  of  the  district  attorney,  and  that 
"said  affidavit  is  well  founded  and  true." 

The  assessor  of  the  county  also  made  affidavit  that  he 
had  examined  the  last  assessment  of  the  county,  and  that 
there  were  about  six  hundred  persons  among  those  whose 
names  appeared  on  the  assesment  roll  who  had  the 
necessary  qualifications  and  were  competent  to  serve  as 
jurors  of  said  county.     The  sheriff  of  the  county  also 
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made  the  following  affidavit  in  support  of  the  applica- 
tion:— 

^^W.  H.  Einne,  being  duly  sworn,  says  that  he  is 
now,  and  has  been  for  more  than  two  years  last  past,  the 
sheriff  of  said  county ;  that  at  the  two  trials  of  the  above 
case,  in  said  county,  he  summoned  most  of  the  jury  in 
both  of  the  said  trials  of  said  case;  that  in  doing  so  he 
was  obliged  to  and  did  go  to  and  visit  all  parts  of  said 
county ;  that  he  was  a  candidate  for  re-election  at  the  last 
election,  in  the  fall  of  1888,  for  the  office  of  sheriff  of 
said  county,  and  during  the  said  campaign  he  visited  all 
portions  of  said  county  many  times ;  that  he  has  also  seen 
many  people  of  and  from  all  parts  of  said  county,  at  the 
county  seat,  to  wit,  at  Eedwood  City,  during  the  past 
year;  that  he  has  had  an  opportunity  to  and  has  discussed 
the  merits  of  the  case  of  the  People  of  the  State  of  Cali- 
fornia V.  Llewellyn  A.  Powell,  now  pending  in  said  su- 
perior court,  and  that  he  understands  the  feelings  of  the 
people  in  regard  to  said  case,  and  has  often  heard  them 
express  their  opinion  about  said  case ;  that  from  such  ex- 
pression of  the  people  so  interviewed,  he  says  thai  a  fair 
and  impartial  jury  cannot  he  obtained  to  try  said  case 
in  said  county." 

The  defendant  objected  to  the  granting  of  the  change 
of  venue,  and  in  opposition  to  the  application  therefor, 
filed  the  affidavit  of  one  of  his  attorneys  and  seventeen 
other  citizens  of  the  county,  to  the  effect  that  they  were 
residents  of  the  county  and  knew  many  of  the  other  resi- 
dents thereof,  and  that  in  their  opinion  a  fair  and  im- 
partial jury  could  be  obtained  in  said  county  to  try  the 
defendant 

The  application  was  granted,  and  the  venue  changed 

to  the  city  and  county  of  San  Francisco.     When  the  case 

reached  that  county,   the   defendant   objected  to   being 

tried   therein,   on   the   grounds,    in   substance,   that   tlie 

offense   was   charged    to   have   been    committed    in    the 

county  of  San  Mateo;  that  the  superior  court  of  that 
LXXXVII.  Gal.— 23 
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unty  alone  had  jurisdiction  to  try  the  defendant;  and 
at  the  court  of  the  city  and  county  of  San  Francisco 
id  no  jurisdiction  in  the  matter,  and  nioved  that  the 
use  be  remanded  to  the  county  of  San  Mateo  for  trial 
be  objection  and  motion  were  overruled,  the  defendant 
it  upon  his  trial,  convicted  of  manslaughter,  and  sen- 
need  to  the  state's  prison  for  the  term  of  tan  years. 
e  moved  for  a  new  trial,  which  was  denied,  and  now 
»peals  to  this  court 

The  change  of  venue  was  granted  under  section  1033 
the  Penal  Code,  as  amended,  which  provides:  ^^A 
iminal  action  may  be  removed  from  the  court  in  which 
is  pending,  ....  2.  On  the  application  of  the  dis- 
ict  attorney,  on  the  ground  that  from  any  cause  no  jury 
En  be  obtained  for  the  trial  of  the  defendant  in  the 
unty  where  the  action  is  pending." 
TTie  appellant  contends,  first,  that  this  section  of  the 
>de,  so  far  as  it  authorizes  a  change  of  venue  on  the 
)plication  of  tlie  district  attorney  without  the  consent 
■  the  defendant,  is  in  conflict  with  section  7  of  the  bill 
'  rights,  contained  in  the  constitution  of  this  state,  which 
•ovides:  "The  right  of  trial  by  jury  shall  be  secured 
all,  and  remain  inviolate." 

The  precise  point  urged  upon  us  is,  that  the  efPect  of 
lis  clause  in  the  bill  of  rights  is  to  preserve  and  con- 
nue  in  force  the  right  of  trial  by  jury  as  it  existed  ai 
)mmon  law,  and  that  the  common-law  right  was  to  a 
ial  by  jury  selected  from  the  vicinage  or  county.  This 
Jls  upon  us  to  determine, — 1.  What  the  common-law 
ght  of  trial  by  jury  was;  and  2.  Whether  or  not  the 
ght  is  the  same  under  our  constitution.  We  think 
le  common-law  right  of  trial  by  jury  is  clearly  and 
3finitely  stated  by  Mr.  Blackstone  in  his  Commentaries 
book  4,  page  350),  as  follows:  "When,  therefore,  a  pris- 
ler  on  his  arraignment  has  pleaded  not  guilty,  and  for 
is  trial  hath  put  himself  upon  the  country,  which  ooun- 
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try  the  jury  are,  the  sheriff  of  the  county  must  return  a 
panel  of  jurors,  liberos  et  legales  homines,  de  vicineto; 
that  is,  freeholders,  without  just  exception,  and  of  the 
vUne,  or  neighborhood;  which  is  interpreted  to  be  of  the 
county  where  the  fact  is  committed.''  And  Mr.  Cooley,  in 
his  work  on  Constitutional  Limitations,  5th  ed.,  page  392, 
saya :  "The  jury  must  also  be  summoned  from  the  vicinage 
where  the  crime  is  supposed  to  have  been  committed.'* 
Again,  in  Story  on  Constitution:  "By  the  common  law, 
the  trial  of  all  crimes  is  required  to  be  in  the  county 
where  they  were  committed.  Nay,  it  originally  carried 
its  jealousy  still  further,  and  required  that  the  jury  itself 
should  come  from  the  vicinage  of  the  place  where  the 
crime  was  alleged  to  be  committed."  (Story  on  Consti- 
tution, sees.  1769,  1779,  1781,  1791.  See  also  Stuart  v. 
KimbaU,  43  Mich.  448.) 

There  can  be  no  doubt  that  such  was  the  common-law 
right  of  trial  by  jury.  We  are  led  to  inquire,  therefore, 
whether  the  same  right  is  given,  or  preserved,  by  our 
constitution,  and  if  so,  whether  the  section  of  the  Penal 
Code  under  consideration  is  in  conflict  with  this  consti- 
tutional ri^t  Our  constitution  does  not  define  the  right 
of  trial  by  jury.  It  was  a  right  then  existing,  the  ex- 
tent, scope,  and  limitations  of  which  were  well  under- 
stood, and  the  constitution  simply  provides  that  such 
right  shall  be  secured,  and  remain  inviolate.  If  the  right 
at  common  law  was  as  above  stated,  there  can  be  no  ques- 
tion but  that  an  act  of  the  legislature  authorizing  the 
trial  of  a  defendant  out  of  the  county  where  the  offense 
is  charged  to  have  been  committed  is  an  abridgment  of 
the  right,  and  for  that  reason  void.  Such  statutes  have 
been  almost  uniformly  condemned  as  unconstitutional  in 
other  states.  (Kirk  v.  State,  41  Tenn.  844;  Wheeler  v. 
State,  24  Wis.  52 ;  Oshom  v.  State,  24  Ark.  629 ;  State 
V.  Howard,  31  Vt  414;  Ez  parte  Rivera,  40  Ala.  712: 
State  V.  Knapp,  40  Kan.  148.) 
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It  is  contended,  by  the  respondent^  that  in  the  states 
in  which  these  cases  were  decided  the  constitutions  pro- 
vided, in  express  terms,  that  one  charged  with  crime 
should  be  entitled  to  a  trial  by  a  jury  selected  from  the 
county  or  district  where  tlie  offense  is  charged  to  have 
been  committed,  and  therefore  the  statutes  referred  to 
were  in  direct  conflict  with  the  express  requirements  of 
the  constitutions,  while  in  this  state  the  constitution 
contains  no  such  requirement  As  to  most  of  the  states, 
the  fact  contended  for  is  true,  but  not  as  to  all  of  them. 
But  can  this  make  any  difference?  Does  not  our  con- 
stitution confer  upon  a  defendant  charged  with  crime  pre- 
cisely the  same  right,  although  not  expressed  in  terms? 
We  have  seen  that  this  was  the  well-understood  conunon- 
law  right  This  court  has  said  that  it  is  this  same  right 
that  is  held  inviolate  by  our  constitution.  In  KoppiJcua 
V.  State  Capital  Commissioners,  16  Cal.  253,  in  discussing 
the  effect  of  this  constitutional  provision,  the  court  said : 
"The  provision  of  the  constitution,  that  ^the  right  of 
trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate 
forever/  applies  only  to  civil  and  criminal  cases  in  which 
an  issue  of  fact  is  joined.  The  1/mguage  was  used  vnth 
reference  to  the  right  as  it  exists  at  common  law.  It  is 
true  that  the  civil  law  was  in  force  in  this  state  at  the  time 
of  the  adoption  of  the  constitution ;  but  its  f ramers  were, 
with  few  exceptions,  from  states  where  the  common  law 
prevails,  and  where  the  language  used  has  a  well-defined 
meaning.  The  people  who,  by  their  votes,  adopted  the 
constitution,  at  least  a  vast  majority  of  them,  were  also 
from  countries  where  the  common  law  is  in  force,  and 
they  looked  upon  the  right  secured  as  the  right  there 
known  and  there  held  inviolate.  It  is  in  this  common- 
law  sense  that  the  language  has  always  been  regarded  by 
the  courts  of  this  state.  It  is  a  right  'secured  to  all,'  and 
'inviolate  forever,'  in  cases  in  which  it  is  exercised  in 
the  administration  of  justice  according  to  the  course  of 
the  common  law  as  that  law  is  understood  in  the  several 
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states  of  the  TJnion.''  (See  also  Cassidy  y.  BuUwan,  64 
Cal.  266.) 

It  is  true,  the  question  before  the  ootut^  in  the  cases 
cited,  was  as  to  the  class  of  cases  triable  by  jury ;  but  the 
language  used  would  have  been  just  as  appropriate  and 
applicable  if  the  question  now  before  use  had  been  under 
consideration.  Mr.  Cooley,  in  his  work  on  Constitutional 
Limitations,  in  discussing  the  effect  of  such  a  constitu- 
tional provision  as  ours,  says:  '^Accusations  of  criminal 
conduct  are  tried,  at  the  common  law,  by  jury;  and 
wherever  the  right  to  this  trial  is  guaranteed  by  the  con- 
stitution,  without  qualification  or  restriction,  it  must  be 
understood  as  retained  in  all  those  cases  which  were  triable 
by  jury  at  the  common  law,  and  with  aZl  the  common- 
law  incidenis  to  a  jury  trial,  so  far,  at  least,  as  they  can 
be  regarded  as  tending  to  the  protection  of  the  accused. 
....  Many  of  the  incidents  of  a  common-law  trial 
by  jury  are  essential  elements  of  the  right  The  jury 
must  be  indifferent,  between  the  prisoner  and  the  com- 
monwealth; and  to  secure  impartiality,  challenges  are  al- 
lowed, not  only  for  cause,  but  also  peremptory,  without 
assigning  cause.  The  jury  must  also  be  summ^med  from 
the  vicinage  where  the  crime  is  supposed  to  have  been  com- 
mitted; and  the  accused  will  thus  have  the  benefit,  on  his 
trial,  of  his  own  good  character  and  standing  with  his 
neighbors,  if  these  he  has  preserved;  and  also  of  such 
knowledge  as  the  jury  may  possess  of  the  witnesses  who 
may  give  evidence  against  him.  He  will  also  be  able, 
with  more  certainty,  to  secure  the  attendance  of  his  own 
witnesses."  (Cooley  on  Constitutional  Limitations,  6th 
ed.,  pp.  390-393.) 

This  same  doctrine,  and  the  reasons  for  upholding  it, 
are  more  fully  stated  by  the  same  learned  author  and 
judge  in  the  case  of  Stuart  v.  Kimball,  43  Mich.  448,  in 
which  it  is  said : — 

"The  constitution  of  the  state  provides  that  Hhe 
right  of  trial  by  jury  shall  remain,  but  shall  be  deemed 
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>  be  waived  in  all  civil  cases  unless  demanded  by  one 
f  tlie  parties  in  such  luanner  as  shall  be  prescribed  by 
aw/  (Art.  6,  sees.  3,  27.)  The  right  is  to  remain. 
^at  right?  Plainly,  the  right  as  it  existed  before, — 
be  right  to  a  trial  by  jury,  as  it  had  become  known  to 
revious  jurisprudence  of  the  state.  (Underwood  v.  Peo- 
ple, 32  Mich.  1;  20  Am.  Rep.  633.)  The  right  is  not 
[escribed  here;  it  is  not  said  what  shall  be  its  incidents; 
t  is  mentioned  as  something  well  known  and  understood 
mder  a  particular  name;  and  by  implication,  at  least, 
ven  a  waiver  of  its  advantages  is  forbidden.  If  the 
ccused  himself  cannot  waive  tliem,  plainly  the  legisla- 
ure  cannot  take  them  away.  The  next  section  of  the 
onstitution  repeats  the  guaranty  of  this  method  of  trial 
in  every  criminal  prosecution,'  and  nothing  is  better 
ettled  on  the  authorities  than  that  the  legislature  can- 
iot  take  away  a  single  one  of  its  substantial  and  bene- 
icial  incidents  (Opinions  of  Judges,  41  N.  H.  660; 
Yard  v.  People,  30  Mich.  116)  ;  and  even  the  accused  can- 
lot  waive  any  one  of  tlie  essentials.  (Work  v.  Siaie,  2 
)hio  St.  296;  59  Am.  Dec  671;  Cancemi  v.  PeopUy  18 
^.  Y.  128 ;  Hill  V.  People,  16  Mich.  261 ;  Allen  v.  State, 
4  Ind.  461.) 

"Now  that  in  jury  trial  it  is  implied  that  the  trial  shall 
>e  by  jury  of  the  vicinage  is  familiar  law.  Blackstone 
ays  the  jurors  must  be  of  the  visne,  or  neighborhood; 
vhich  is  interpreted  to  be  of  the  county  where  the  fact 
s  conunitted.  (4  Bla.  Com.  350.)  This  is  an  old  rule 
>f  the  common  law  (Hawk.  P.  C,  b.  2,  c.  40;  2  Hale 
?.  C.  264)  ;  and  the  rule  was  so  strict  and  imperative  that 
f  an  offense  was  committed  partly  in  one  county  and 
)artly  in  another,  the  offender  was  not  punishable  at  all. 
;Hawk.  P.  C,  b.  2,  c.  25;  1  Chitty's  Crim.  Law,  177.) 
rhis  ovemicety  was  long  since  dispensed  with,  but  the 
)ld  rule  has  in  the  main  been  preserved  in  its  integrity 
o  this  day.  It  is  true  that  Parliament,  as  the  supreme 
lower  of  the  realm,  made  some  exceptions,  whidi  are 
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enumerated  by  Mr.  Chittj  in  his  treatise  on  Criminal 
Law  (vol.  1,  p.  169),  the  chief  of  these  being  cases  of 
supposed  treason,  or  misprision  of  treason,  examined  be- 
fore the  privy  council,  and  which,  under  the  statute  of 
Henry  VIII.,  might  be  tried  in  any  county,  and  offenses 
of  the  like  character  committed  out  of  the  realm,  and 
which,  by  a  statute  of  the  same  arbitrary  reign,  were 
authorized  to  be  tried  in  any  county  in  England.  But 
it  is  well  known  that  the  existence  of  such  statutes,  with 
the  threat  to  enforce  them,  was  one  of  the  grievances  which 
led  to  the  separation  of  the  American  colonies  from  tho 
British  empire.  If  they  were  forbidden  by  the  unwrit- 
ten constitution  of  England,  they  are  certainly  unauthor- 
ized by  the  written  constitution  of  the  American  states, 
in  which  the  utmost  pains  have  been  taken  to  preserve 
all  the  securities  of  individual  liberty.  It  has  been 
doubted  in  some  states  whether  it  was  competent  even  to 
permit  a  change  of  venue  on  the  application  of  the  state, 
to  escape  local  passion,  prejudice,  and  interest.  (Kirk  v. 
Staie,  1  Cold.  344 ;  Osbom  v.  State,  24  Ark.  629 ;  Wheeler 
V.  State,  24  Wis.  62.)  But  this  may  be  pressing  the 
principle  too  far.  (State  v.  Robinson,  14  Minn.  447; 
Gut  V.  State,  9  Wall.  35.)  But  no  one  doubts  that  the 
right  to  a  trial  by  a  jury  of  the  vicinage  is  as  complete  and 
certain  now  as  it  ever  was,  and  that  in  America  it  is 
indefeasible,  (1  Bishop's  Crim.  Law,  2d  ed.,  sec  662; 
Wliarton's  Crim.  Law,  sec  277 ;  Paul  v.  DetroU,  32  Mich. 
108 ;  Ward  v.  People,  30  Mich.  116.)" 

This  case  was  decided  under  a  constitutional  provision 
the  same,  in  effect,  as  our  own,  and  is  directly  in  point. 

It  may  be  said  that  the  effect  of  holding  this  statute 
to  be  unconstitutional  will  be  to  render  it  necessary,  in 
a  case  where  no  jury  can  be  obtained  in  the  county,  that 
a  defendant  be  discharged  or  held  in  confinement  for  an 
indefinite  time,  until  such  changes  take  place  in  the 
county  that  a  jury  can  be  had ;  but  we  cannot  take  away 
from  the  defendant  a  right  conferred  upon  him  by  tho 
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constitution,  on  the  mere  ground  that  such  a  result  may 
follow  in  rare  cases.  The  right  is  one  that  has  always 
been  regarded  as  of  great  importance,  and  has  been  pre- 
served and  continued  in  force  by  the  constitution  of  the 
United  States,  and  perhaps  by  the  constitutions  of  every 
state  in  the  Union.  If  it  be  allowed  that  the  legislature 
[;an  break  in  upon  this  right,  and  take  it  away  or  abridge 
it  on  the  ground  and  for  the  reason  stated  in  the  statute 
under  consideration,  it  must  be  admitted  that  it  may  do 
30  for  other  reasons,  and  thus  the  right  guaranteed  by 
the  constitution  will  be  subject  to  modification  at  the  will 
Df  the  legislature,  and  this  cannot  be  conceded.  We  are 
:»>nvinced  that  the  section  of  the  Penal  Code,  so  far  as 
it  authorizes  a  change  of  venue,  on  the  application  of  the 
district  attorney,  without  the  consent  of  the  defendant, 
is  unconstitutional  and  void ;  that  the  change  of  venue  in 
this  case  was  improperly  granted ;  and  that  the  court  be- 
low had  no  jurisdiction  to  try  the  cause. 

But  if  it  were  conceded  that  the  statute  is  valid,  the 
result  of  this  appeal  must  be  the  same.  The  application 
for  the  change  of  venue,  and  the  affidavits  in  support  of 
it,  were  entirely  insufficient  to  bring  the  case  within  the 
statute,  or  to  authorize  a  change  of  the  place  of  trial. 
Ibe  application  was  not  made  on  the  ground  that  no 
jury  could  be  obtained  in  the  county,  but  because  a  fair 
wd  impaaiial  jury  could  not  be  obtained.  As  to  what 
Bvill  constitute  a  fair  and  impartial  jury,  there  may  be 
many  different  opinions.  The  statement  that  such  a 
jury  could  not  be  obtained  was  the  statement  of  a  mere 
conclusion,  and  the  facts  did  not  show  that  no  jury  could 
[)e  obtained.  There  are  two  modes  provided,  by  which 
\  defendant  or  the  people  may  avoid  a  trial  by  partial 
)r  unfair  jurors;  viz.,  challenges  for  cause,  which  ex- 
dude  all  persons  from  the  jury  who  are  legally  incom- 
petent to  serve  as  such,  and  peremptory  challenges,  by 
tvhich  a  party  may  relieve  himself  of  jurors  who  he 
relieves  will  not  be  fair  and  impartial  jurors.     Hiis  last 
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kind  of  challenge  is  limited,  and  it  may  happen  that 
when  a  parly's  right  of  peremptory  challenge  is  exhausted, 
there  may  remain  on  the  jury  persons  who  are  not,  in 
his  estimation  or  in  fact,  fair  and  impartial,  but  who 
are  competent  jurors.  The  application,  and  the  proof 
to  support  it,  do  not  show  that  a  jury  of  such  persons  as 
these  might  not  have  been  obtained.  It  is  perfectly  clear 
that  the  intention  of  the  legislature  was  to  make  a  dis- 
tinction between  the  grounds  upon  which  the  people  and 
the  defendant  should  be  entitled  to  a  change  of  venue. 
The  defendant  has  only  to  show  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county.  (Fen.  Code,  sec. 
1033.)  The  application  before  us  would  have  been  suf- 
ficient under  that  clause,  but  it  is  not  sufficient  under  the 
clause  relating  to  the  right  of  the  district  attorney  to 
a  change  of  venue  which  provides  that  the  change  may 
be  had  where  no  jury  can  be  obtained,  which  is  quite 
a  different  thing,  as  we  have  attempted  to  show.  A 
juror  is  not  necessarily  incompetent  because  he  is  not  im- 
partial. He  may  favor  one  party  or  the  other,  and  yet, 
if  he  has  not  formed  or  expressed  an  opinion  as  to  the 
merits  of  the  cause,  he  cannot  be  challenged  for  cause. 
For  this  reason,  proof  that  a  fair  and  impartial  jury  can- 
not be  obtained  is  not  equivalent  to  proof  that  no  jury 
can  be  obtained.  A  statute  of  this  kind,  if  valid,  should 
be  strictly  construed,  and  if  it  could  be  enforced  at  all, 
in  our  judgment  the  change  should  not  be  granted  until 
all  legal  means  to  procure  a  jury  had  been  exhausted, 
and  no  jury  could  be  obtained.  It  should  not  be  allowed 
to  rest  upon  the  mere  opinion  of  persons,  however  numei"- 
ous,  that  a  jury  could  not  be  procured. 

The  conclusion  we  have  reached  on  this  point  is  de- 
cisive of  this  appeal,  but  there  are  other  questions  pre- 
sented, which  may  arise  on  another  trial,  which  we  feel 
it  our  duty  to  decide. 

The  prosecution  was  allowed,  over  the  objection  of  the 
defendant,  to  prove  i<i  rebuttal  that  the  deceased  was  not 
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in  the  habit  of  carrying  arms;  that  on  various  occasions 
he  had  so  stated ;  and  that,  on  the  morning  of  the  shoot- 
ingy  he  had  refused  to  go  armed,  when  it  was  suggested 
that  he  had  better  do  so.  We  have  looked  in  the  tran- 
script in  vain  for  any  evidence  on  the  part  of  the  defend- 
ant which  could  justify  or  call  for  any  such  evidence  in 
rebuttal.  There  was  evidence  tending  to  show  that  the 
defendant  believed  the  deceased  to  have  been  armed  at 
the  time  he  shot  him.  This  rendered  it  competent  for  the 
prosecution  to  prove  that,  as  a  matter  of  fact,  he  was  not 
armed  at  that  time,  but  it  did  not  justify  the  proof  as  to 
his  general  habit  with  respect  to  the  carrying  of  weapons, 
or  his  declarations  with  reference  to  the  matter,  not  made 
in  the  presence  of  the  defendant,  and  not  shown  to 
have  been  communicated  to  him  prior  to  the  shooting. 
There  was  no  evidence  on  the  part  of  the  defendant  going 
to  show  that  the  character  of  the  deceased  for  peace  and 
quietness  was  bad;  therefore  the  evidence  cannot  be 
justified  on  the  ground  that  it  tended  to  show  his  good 
character  in  these  respects.  Evidence  to  sustain  his  diar- 
acter  could  not  be  heard  unless  it  had  been  attacked 
{People  V.  Anderson,  39  Cal.  704) ;  and  if  it  could,  it 
would  not  have  been  competent  to  prove  it  by  evidence 
that  he  was  not  in  the  habit  of  carrying  arms,  or  that  he 
had  refused  to  do  so. 

On  cross-examination  of  one  or  more  of  the  witnesses 
for  the  prosecution,  the  defendant  asked  whether  the  de- 
eased  had  not  had  quarrels  with  several  persons  named, 
md  it  was  admitted  that  the  deceased  had  so  stated. 
There  was  no  objection  to  this  evidence  by  the  prosecu- 
tion. It  was  clearly  incompetent,  and  if  it  had  been 
objected  to,  would  no  doubt  have  been  excluded.  It  is 
claimed  that  this  evidence  on  the  part  of  the  defense 
rendered  the  above-mentioned  proof  competent.  We  do 
not  think  so.  In  the  first  place,  the  evidence  on  the  part 
of  the  defense  was  incompetent,  as  we  have  said ;  but  if 
it  were  not^  we  do  not  see  how  the  evidence  offered  in 
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rebuttal,  that  the  deceased  was  not  in  the  habit  of  going 
armed,  tended  to  rebut  the  proof  that  he  had  stated  to 
some  one  that  he  had  quarreled  with  certain  persons. 

There  was  also  evidence  admitted^  in  behalf  of  the 
prosecution,  of  conversations  between  the  witness  Mrs. 
Willis  and  third  parties,  not  in  the  presence  of  the  de- 
fendant, and  with  which  he  was  in  no  way  connected. 
This  evidence  should  have  been  excluded.  It  was  admit- 
ted by  the  court  below  upon  the  assurance  of  counsel  for 
the  defendant  that  it  would  be  brought  home  to  the  de- 
fendant, which  was  not  done.  The  same  may  be  said  of 
the  testimony  of  the  witness  Glennon,  of  conversations 
between  Mrs.  Willis  and  himself.  The  prosecution  having 
failed  to  connect  the  defendant  with  the  subject-matter 
of  the  conversation,  the  defendant  moved  to  strike  out 
the  evidence.  The  motion  was  denied.  This  was  error. 
The  evidence  should  have  been  stricken  out  The  same 
witness,  Glennon,  was  fiIso  allowed  to  testify  to  a  conver- 
sation with  the  defendant.  The  ill-feeling  which  resulted 
in  the  death  of  Mr.  Smith,  at  the  hands  of  the  defendant, 
grew  out  of  an  article  published  in  a  newspaper  of  which 
file  deceased  was  proprietor.  The  conversation  testified 
to  by  Glennon  was  witli  reference  to  this  article,  and 
tended  to  show  that  the  defendant  believed  the  witness 
was  the  author  of  the  article,  and  abused  him,  and  threat- 
ened to  get  even  with  him;  that  in  the  same  connection 
he  made  abusive  remarks  about  one  Mrs.  Willis,  and  that, 
subsequently,  during  the  same  day,  he  returned,  and 
stated  to  Glennon  that  he  had  learned  that  he  was  not 
the  author  of  the  article,  and  apologized  for  the  language 
he  had  used.  Tliis  evidence  was  well  calculated  to  preju- 
dice the  jury  against  the  defendant,  and  was  immaterial 
and  incompetent  If  it  had  been  shovni  to  have  been 
communicated  to  the  deceased,  it  might  have  tended,  in 
some  small  degree,  to  excuse  his  conduct  toward  the  de- 
fendant at  the  time  of  the  shooting;  but  it  was  not  shown 
that  it  was  communicated  to  him.     It  could  hardly  be 
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claimed  that  the  threat  of  the  defendant  to  ^'get  even" 
with  Glennon  was  evidence  tending  to  prove  that  he  killed 
the  deceased^  or  the  motive  of  the  killing.  And  if  this 
were  not  so,  that  part  of  the  conversation  relating  to  Mrs. 
Willis,  and  which  the  defendant  moved  specially  to  strike 
out,  was  clearly  incompetent 

It  is  contended  by  the  appellant  that  the  court  below 
excluded  evidence  offered  by  him  to  the  effect  that  he  was 
told  before  the  shooting  that  the  deceased  was  a  dangerous 
character,  and  that  he  had  better  beware  of  him,  and  that 
this  was  error.  The  defendant  claimed,  and  introduced 
evidence  tending  to  show,  that  in  firing  the  shot  which 
caused  the  death  of  deceased,  he  acted  in  self-defense. 
In  connection  with  the  evidence  as  to  what  occurred  at 
the  time  of  the  shooting,  it  would  no  doubt  have  been  com- 
petent for  the  defendant  to  show  that  before  the  shooting 
he  was  informed  that  the  deceased  was  a  dangerous  man. 
(State  V.  Lull  48  Vt.  586.) 

Where  a  defendant  claims  to  act  in  self-defense,  any 
evidence  tending  to  show  that  he  acted  as  a  reasonably 
prudent  man  would  have  acted  under  the  circumstances 
is  competent.  (People  v.  lams,  67  Cal.  119,  130;  People 
V.  Westlake,  62  CaL  307.) 

In  this  case,  the  evidence  tended  to  show  that  the 
defendant  was  attacked  by  the  deceased,  and  in  the  en- 
counter that  followed  shot  and  fatally  wounded  him.  In 
judging  whether  the  defendant  acted  with  reasonable 
prudence  and  caution,  and  in  the  honest  belief  that  he 
was  put  in  imminent  danger  of  death  or  great  bodily  in- 
jury, it  was  proper  that  the  jury  should  know,  if  such 
were  the  fact,  that  he  had  been  informed  beforehand  that 
the  man  that  attacked  him  was  a  dangerous  char- 
acter, and  so  believed  at  the  time,  as  such  information 
and  belief  might  reasonably  influence  the  conduct  of  a 
prudent  man  under  such  circumstances.  Such  evidence 
does  not  rest  upon  the  necessity  of  showing  that  the 
communication  was  brought  home  to  the   deceased,   aa 
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001111861  for  respondent  contend.  The  sole  object  of  it  is 
to  show  the  state  of  mind  of  the  defendant  at  the  time  of 
the  shooting,  and  for  this  purpose  it  was  proper^  and 
should  have  been  admitted.  There  may  be  some  doubt 
whether  the  questions  put  to  the  witnesses  were  such^  in 
form,  as  to  raise  the  point,  but  the  question  has  been  pre- 
sented on  its  merits  here.  The  form  of  the  questions  were 
not  objected  to  in  the  court  below,  nor  are  they  here.  In 
the  effort  to  prove  a  certain  state  of  facts,  either  the 
question  put  to  the  witness  should  disclose  clearly  what  it 
is  proposed  to  prove,  or  a  proposition  to  prove  certain 
facts  should  be  submitted  to  the  court  below,  and  re- 
fused, in  order  to  present  the  question  in  this  court. 
Neither  was  done  here,  and  we  are  led  to  believe^  by  cer- 
tain questions  put  to  the  defendant  on  the  same  subject, 
that  the  communication  to  the  defendant  was  not  of  the 
kind  claimed  by  the  appellant  It  certainly  was  not 
competent  to  show  that  the  defendant  was  warned  to 
*1ook  out''  for  the  deceased,  or  the  like.  This  would  be 
quite  a  different  thing  from  proving  that  the  deceased 
was  a  dangerous  man,  and  one  who  might  be  expected 
to  go  to  extreme  measures  if  he  should  attack  the  defend- 
ant. For  these  reasons,  if  no  other  error  appeared  in 
the  record,  the  cause  would  not  be  reversed  on  this 
ground. 

The  rulings  of  the  court  in  excluding  certain  ques- 
tions asked  the  witness  Mrs.  Smith,  widow  of  the  de- 
ceased, on  cross-examination,  with  reference  to  certain 
articles  appearing  in  the  paper  formerly  owned  by  her 
husband,  after  the  first  trial  of  this  case,  and  excluding 
said  articles  when  offered  in  evidence^  were  not  erro- 
neous. 

TTiere  was  no  error  in  allowing  private  counsel, 
employed  to  assist  the  district  attorney  in  the  prose- 
cution of  the  case,  to  open  and  close  tiie  argument  The 
court  below  must  be  left  to  determine  upon  the  pro- 
priety of  allowing  such  a  course  to  be  taken,  and  so  long 
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as  private  counsel  conduct  the  prosecution  properly,  we 
see  no  reason  for  holding  that  the  entire  argument  may 
not  be  made  by  them,  with  the  consent  and  acquiescence 
of  the  district  attorney  and  the  trial  court 

The  court  below  gave  the  following  instruction,  which 
is  complained  of  by  the  appellant:  "In  this  case,  the 
homicide  having  been  estaJjlished  by  the  state,  unless  the 
testimony  of  the  state  proves  that  the  oflFense  was  man- 
slaughter, or  unless  such  testimony  tends  to  show  that 
the  homicide  was  excusable  or  justifiable,  the  burden  of 
proof  is  upon  the  defendant  to  show,  by  a  preponderance 
of  evidence,  that  the  crime  was  only  manslaughter,  or  was 
justifiable." 

This  instruction  was  erroneous,  because  the  homicide 
being  established  by  the  state,  it  cast  upon  the  defendant 
the  burden  of  proving,  by  a  preponderance  of  the  evidence, 
that  the  killing  was  justifiable,  or  only  manslaughter. 
(People  V.  Bushton,  80  Cal.  160;  Peoi^  v.  Elliott,  80 
Cal.  296;  People  v.  Lanagan,  81  Cal.  142.) 

Judgment  and  order  reversed,  and  cause  remanded, 
with  instruction  to  the  court  below  to  remand  the  cause 
to  the  superior  court  of  the  county  of  San  Mateo  for 
further  proceedings. 

MoFarland,  J.,  and  Siiarpstein,  J.,  concurred. 

De  Haven,  J.,  concurring. — I  concur  in  the  judgment 
The  second  subdivision  of  section  1033  of  the  Penal  Code 
is  clearly  unconstitutional.  There  was  also  error  in  the 
giving  of  the  instruction  referred  to  in  the  opinion  of 
Mr.  Justice  Works.  Upon  the  other  points  therein  dis- 
cussed, I  express  no  opinion. 

Thornton,  J.,  concurring. — ^I  concur  in  the  above,  ex- 
cept as  to  the  instuction  discussed  in  it.  I  am  of  opinion 
that  the  instruction  is  sound  law,  and  that  there  was  no 
error  in  giving  it 

Hearing  in  Bank  denied. 
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[No.  14010.     In  Bank. — January  4»  1891.] 

MARY  COFFEY,  Respondent,  v.  GRAND  COUNCIL, 
Petitionee. 

Mandamus  —  Scttlbii ent  of  ESkcepttons  —  Laches. — Mandamus 
will  not  He  to  compel  the  judge  to  settle  a  bill  of  exceptions 
or  statement  when  the  counsel  for  the  moving  party  failed 
to  appear  at  the  time  fixed  for  the  settlement,  and  there- 
after withdrew  the  draught  and  amendments  from  the  con- 
trol of  the  judge,  and  held  them  for  a  month  before  pre- 
senting them  again  for  settlement,  without  excuse  for  the 
delay. 

I  D.—lN  ADVERTENCE. — ^Tho  fact  that  the  failure  to  appear  at  the 
hour  fixed  for  the  settlement  of  the  statement  was  through 
Inadvertence  cannot  be  considered  in  the  supreme  court  upon 
application  for  a  nuindamua  to  compel  the  settlement  The 
only  power  to  relieve  from  the  inadvertence  is  in  the  court 
below,  and  not  *n  the  supreme  court 

[d. — Servtce  or  Petition  and  Warr — Dismissal  of  Pboceeding. — 
The  failure  to  serve  a  copy  of  the  petition  and  writ  upon 
the  opposite  party,  as  required  by  rule  28  of  the  supreme 
court  is  ground  for  dismissing  the  petition  for  the  writ  of 
mandate,  ff  no  offer  is  made  to  comply  with  the  rule. 

Application  for  writ  of  mandate  to  Hon.  J.  P.  Hoge, 
Judge  of  the  Superior  Court  of  the  city  and  county  of 
San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Stafford,  for  Petitioner. 

Oscar  T.  Schuck,  and  H.  H.  Reid,  for  Respondent 

Paterson,  J. — This  is  an  application  for  writ  of  man- 
date to  compel  Hon.  J.  P.  Hoge,  a  judge  of  the  superior 
court,  to  settle  a  bill  of  exceptions  in  the  case  of  Coffey 
V.  The  Grand  Coimcil  of  the  Young  Men^s  Institute,  and 
should  be  entitled  Grand  Council  v.  Hoge,  Judge. 

On  the  petitioner's  own  showing,  we  think  it  is  not  en- 
titled to  the  writ  prayed  for. 

After  judgment  in  the  court  below,  in  favor  of  the 
plaintiff,  the  defendant  in  due  time  served  its  notice  of 
intention  to  move  for  a  new  trial  and  proposed  state- 
ment    Proposed  amendments  were  served  January  30, 
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1890,  and  on  Febniaiy  3d  defendant  served  notice  that 
they  were  not  accepted,  and  that  the  proposed  statement 
and  amendments  would  be  presented  to  the  judge  on 
February  10,  1890,  at  ten,  a.  m.  Counsel  for  the  plain- 
tiff appeared  before  the  judge  at  the  hour  named,  but  no 
one  appeared  on  behalf  of  the  defendant,  nor  was  the 
proper  statement  presented  until  two  o'clock  of  the  day 
named,  when  its  counsel  went  to  the  chambers  of  the 
judge  and  asked  permission  to  withdraw  the  proposed 
statement  and  amendments,  for  the  purpose  of  seeing  if 
the  attorneys  for  the  respective  parties  could  not  agree 
upon  a  settlement  Two  days  later,  he  called  at  the  of- 
fice of  the  plaintiff's  attorney  for  a  voluntary  settlement, 
but  the  latter  refused  to  consider  the  proposal,  claiming 
that  defendant  had  lost  the  right  to  a  settlement  by  rea- 
son of  its  laches.  ThereuiKm  defendant's  counsel  incor- 
porated all  of  the  proposed  amundments  in  the  statement, 
and  presented  an  engrossed  coi)y  of  the  same  to  the  judge 
for  his  certificate  on  March  11,  1890,  but  the  latter  re- 
fused, and  still  refuses,  to  sign  the  same,  claiming  that  he 
had  lost  jurisdiction  to  act  upon  it. 

The  petitioner  alleges  tiiat  its  counsel  was  engaged  in 
causes  pending  in  other  departments  of  the  superior 
court,  and  for  that  reason  overlooked  the  hour  for  which 
the  settlement  of  the  statement  had  been  fixed.  If  there 
is  any  power  to  relieve  a  party  from  the  effect  of  such  an 
inadvertence,  it  is  in  the  court  below,  not  here.  The 
matter  was  presented  to  the  judge,  and  the  petition 
shows  that  the  petitioner  was  given  repeated  hearings  on 
its  application,  all  parties  being  present.  As  stated  be- 
fore, if  there  was  any  power  anywhere  to  relieve  the 
petitioner  from  its  default,  and  if  good  cause  could  be 
shown  in  that  behalf,  the  court  below  was  the  proper 
tribunal  to  determine  the  matter,  and  we  must  assume 
that  it  did  not  abuse  its  discretion  on  the  showing  made 
by  the  parties. 

Furthermore,  it  appears  that  counsel  for  the  petitioner 
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did  not  ask  the  judge  to  aettk  the  statement  when  he 
appeared  before  the  latter  at  two  o'clock^  and  that  he 
did  not  leave  the  papers  with  the  judge^  but  withdrew 
them.  Instead  of  going  immediately  to  the  attorney 
for  the  adverse  party  to  see  if  a  voluntary  settlement 
could  be  had,  he  held  the  papers  for  two  days,  and  after 
being  informed  that  no  settlement  could  be  made,  the 
reasons  for  which  were  given,  he  held  them  for  about 
a  month  before  any  attempt  was  made  to  secure  the 
certificate  of  the  judge.  No  excuse  is  offered  for  these 
delays. 

Counsel  for  petitioner  asked  at  the  hearing  to  be  al- 
lowed to  amend  the  petition,  so  as  to  set  out  the  conver- 
sation between  himself  and  the  judge  which  occurred  at 
two  o'clock,  February  10th,  as  fully  as  it  is  set  out  in 
liis  affidavit  in  opposition  to  the  motion  made  in  Depart- 
ment One  of  this  court  to  dismiss  the  appeal.  If  the  pe- 
titon  can  be  amended  in  any  case  after  an  alternate  writ 
has  been  issued,  and  the  respondent  has  appeared  and 
answered  the  same,  it  would  be  useless  to  allow  it  in  this 
case.  We  have  looked  into  the  affidavit  referred  to,  and 
there  is  nothing  there  alleged  which  would  have  any  ma- 
terial bearing  on  the  question  before  us. 

No  copy  of  the  petition  or  of  the  writ  was  served  on 
the  plaintiff,  and  respondent  has  moved  to  dismiss  on 
that  ground.  Rule  28  requires  the  petitioner  to  serve 
copies  on  the  party  in  interest  This  would,  of  itself, 
be  sufficient  ground  for  dismissing  the  petition,  no  offer 
havng  been  made  to  comply  with  the  rnle. 

The  demurrer  is  sustained,  without  leave  to  amend, 
and  the  alternate  writ  is  discharged. 

Works,  J.,  Shaspsteik,  J.,  and  McFABLAin>,  J.,  con- 
curred. 

Rehearing  denied* 

U^XXVII.  Cai.— 24 
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[No.  14010.     Department  One.— January  4,  1891.] 

MARY    COFFEY,    Respondent,    v.    THE    GRAND 

COUNCIL,  Appellant. 

APPEAIr-piSMISSAL— FaILTJBE    TO     FlLE     TBANSCRIPr-SETTLEMENT 

OF  Statement.— An  appeal  from  the  Judgment  will  be  dis- 
missed for  failure  to  file  the  transcript  within  the  time  llm- 
Ited  therefor,  notwithstanding  a  statement  on  moton  for  new 
trial  wh*ch  appellant  intends  to  use  on  the  appeal  remains 
unsettled,  if  it  appears  that  the  Judge  has  properly  refused 
to  settle  the  statement,  and  that  there  can  be  no  statement 
on  appeal. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion,  and  in  the  opinion 
upon  tlie  application  for  a  writ  of  mandate  in  the  same 
case,  ante,  p.  367. 

W.  F.  Stafford,  for  Appellant 

Oscar  T.  SchucJc,  and  H.  H.  Reid,  for  Respondent 

Paterson,  J. — This  is  a  motion  to  dismiss  the  appeal 
for  failure  to  file  the  transcript  The  certificate  of  the 
clerk  makes  a  prima  facie  case  in  favor  of  the  moving 
parly,  but  appellant  claims  that  there  is  a  statement  on 
motion  for  a  new  trial  which  remains  unsettled  by  the 
judge  of  the  court  below,  and  which  he  intends  to  use  on 
nppeal. 

The  judge  of  the  court  below,  after  repeated  hearings 
nn  appellant's  application  to  settle  the  statement,  has 
refused  to  certify  to  it,  on  the  ground  that  it  has  lost  its 
ri^t  to  a  statement  by  its  failure  to  present  the  same 
to  him  for  settlement  An  application  was  made  to  this 
30urt  in  Bank  for  a  writ  requiring  the  judge  to  settle  the 
statement,  and  the  petition  has  been  denied.  The  facts 
shown  there  (Coffey  v.  Grand  CouncU,  ante,  p.  367)  are 
he  same  as  the  facts  here. 


Digitized  by 


Google 


Jan.  1891.]      Shanklin  r.   McNamara.  871 

If  we  assume  that  the  judge  had  the  power  in  his 
discretion  to  settle  the  statement  after  February  10th,  it 
still  appears  that  after  repeated  applications  he  has  re- 
fused to  settle  the  statement,  and  we  must  assume  that 
he  will  continue  to  do  so,  and  that  there  can  therefore 
be  no  statement  on  appeal 

The  appeal  is  dismissed. 

Works,  J.,  and  Ds  Havxit,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  13562.    In  BanlL-^anuary  4,  1891.1 

JAMES  W.  SHANKLIN,  Appellant,  v.  JOHN  Mc- 

NAMABA  £T  AL.,  Respondents. 

PoBLio  IiANDS — Act  to  QunBT  Land  Titles — Mexican  Grant — 
Patent  —  Ejectment  —  Byn>EN0E. — A  patent  issued  by  the 
United  States  under  the  act  of  Congress  of  July  23,  1866,  to 
quiet  land  titles  in  California,  to  a  bona  fide  purchaser  of 
lands  within  the  exterior  boundariee  of  a  Mexican  grant, 
wh*c]i  were  excluded  from  the  final  survey,  is  prima  facie 
evidence  of  a  right  in  the  patentee  to  recover  the  lands 
patented  in  an  action  of  ejectment,  and  is  conclusive,  unless 
it  can  be  successfully  impeached  by  the  defendants. 

Id. — Impeachment  of  Patent  —  E^vtoence  —  Swamp  and  Over 
fLOWB>  Land— Cebtificatb  or  Pubghase. — The  patent  so  is- 
sued cannot  be  impeached  by  evidence  that  the  land  patented 
was  swamp  and  overflowed  land,  notwithstanding  the  de 
fendants  hold  a  certificate  of  purchase  thereof  from  the  state, 
and  it  is  not  error  to  exclude  such  evidence. 

Id. — SWAMP-LAND    IN    MEXICAN    GRANT — CONSTRUCTION    OT    AOT    OF 

1S60. — ^Though  tbe  act  of  September  28,  1860,  operated  as  a 
grant  of  swamp-lands  to  the  state  in  prarsenti,  it  was  not 
the  Intention  of  Congress  to  grant  thereby  to  the  state  of 
California  swamp-lands  lying  within  the  exterior  boundaries 
of  a  Mexican  grant,  though  such  lands  were  finally  excluded 
from  the  survey. 

Id.— -AonoN  or  Land  Department  —  Contest  —  Adjudication  of 
Facts.— The  decision  of  the  land  department  of  the  United 
States  upon  questions  of  fact  coming  before  it  upon  a  con- 
test of  the  right  to  enter  and  purchase  lands  from  the  United 
States  is  conclusive  upon  the  parties  before  It  and  those 
claiming  under  them,  if  the  decision  is  free  from  fraud  and 
fraudulent  imposition. 

Id. — ^Pbaud— Collateral  Attack — Relief  in  Equity. — Fraud  or 
fraudulent  imposition  upon  the  land  department  in  the  ob- 
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talnlng  of  a  patent  cannot  be  set  up  by  way  of  collateral 
attack  upon  the  patent  in  an  action  of  ejectment  brougnt 
by  the  patentee,  and  the  patent  can  only  be  assayed  on 
these  grounds  by  a  proceeding  in  equity. 

►. — ^Estoppel  of  State  and  its  Grantee — Qualifications  of  Pat- 
entee—  Location  within  Mexican  Grant  —  Character  of 
Land. — If  the  state  is  a  party  to  a  contest  before  the  land 
department  in  respect  to  the  entry  and  purchase  of  lands 
from  the  United  States  by  a  purchaser  from  a  Mexican  gran- 
tee under  the  act  of  1866,  both  the  state  and  its  grantees 
are  bound  by  the  decision  of  the  land  department  as  to  the 
qualification  of  the  purchaser,  and  that  the  land  was  within 
the  exterior  boundaries  of  a  Mexican  grant,  and  also  as  to 
the  character  of  the  land  as  not  being  swamp  and  over- 
flowed, provided  its  character  was  distinctly  adjudged  by  the 
decision. 

. — Insufficient  Decision  as  to  Character  of  Land. — ^Where  the 
language  of  the  decision  of  the  land  department  as  to 
whether  the  land  was  or  was  not  swamp  and  overflowed  is 
indeflnite  and  ambiguous,  and  does  not  distinctly  adjudicate 
the  character  of  the  land,  it  cannot  be  regarded  as  deter- 
mining that  it  was  not  swamp  and  overflowed,  notwithstand- 
ing a  patent  was  awarded  to  a  purchaser  from  a  Mexican 
grantee  under  the  act  of  1866. 

. — ^Jurisdiction  of  Land  Department  —  Land  Previously 
Granted. — The  land  department  of  the  United  States  cannot 
grant  land;  and  it  is  not  within  its  power  to  award  to  one 
person  land  which  by  an  act  of  Congress  has  been  previously 
granted  to  another,  and  its  decision  so  awarding  it  is  a  nul- 
lity, and  passes  no  title. 

EXiCAN  Grant — ^EjXTErior  Boundaries — ^Rioht  of  Possession. — 
The  grantee  of  a  Mexican  grant  of  a  smaller  quantity  of 
land  to  be  selected  within  a  larger  area  is  entitled  to  the 
possession  of  all  the  land  within  the  exterior  boundaries  of 
the  grant  until  the  specific  quantity  granted  is  set  ofT  by  a 
final  survey;  and  this  right  of  possession  is  property,  full 
protection  of  which  was  guaranteed  by  the  treaty  of  Guada- 
loupe  HMalgo,  and  by  the  constitution  and  laws  of  the 
United  States. 

7AMP  and  Overflowed  Lands — Delay  in  Determining  Charac- 
ter OF  Land— Evidence. — ^Where  the  land  in  controversy  was 
surveyed  in  1869,  and  never  returned  certified  or  listed  to 
the  state  as  swamp-land,  and  was  patented  in  1882  by  the 
United  States  to  a  bona  fide  purchaser  from  a  Mexican  gran- 
tee, pursuant  to  the  act  of  Congress  of  18C6,  the  delay  of  a 
swamp-land  claimant  under  a  certificate  of  purchase  from 
the  state  issued  in  1856  to  have  any  steps  taken  to  have 
the  character  of  the  land  determined,  as  provided  by  said 
act.  Is  strongly  persuasive,  though  not  conclusive,  evidence 
that  the  land  was  never  swamp  and  overfiowed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sut* 
r  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 
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M.  E.  Sanborn,  and  A.  L.  Hart,  for  Appellant 
The  awamp-land  act  operated  as  a  grant  m  prauefUi. 
(Railroad  Co.  v.  Smith,  9  Wall  99 ;  Martin  v.  Marks,  97 
U.  S.  345 ;  Rice  v.  Sioux  City  and  St  Paul  R.  R.  Co.,  110 
U.  S.  695;  French  v.  Fyan,  93  U.  S.  169;  Summers  v. 
Dickinson,  9  Cal.  554.)  Neither  government  is  bound  by 
the  action  of  the  other^  and  the  character  of  the  land  may 
be  shown  as  against  a  claimant  under  either  government 
(Keman  v.  Griffith,  27  CaL  87;  31  Cal.  461;  Robinson  v. 
Forrest,  29  CaL  317 ;  Thornton  v.  Thompson,  28  CaL  602 ; 
Thompson  v.  Thornton,  50  Cal.  142;  KHe  v.  Tvhbs,  59 
CaL  191;  Wright  v.  Roseberry,  121  U.  S.  488-521.) 
Lands  within  the  exterior  boundaries  of  a  floating  grant 
are  public  lands.  (United  States  v.  McLaughlin,  127 
U.  S.  462-457.) 

/.  H.  Craddock,  for  Respondents. 

The  action  of  the  land  department  is  conclusive  as  to 
the  character  of  the  lands.  (Wright  v.  Roseberry,  121 
U.  S.  488-621;  French  v.  Fyan,  93  U.  S.  169.)  The 
state  was  concluded  by  the  decision  of  the  land  department 
The  act  of  1866  gave  a  bona  fide  purchaser  from  a  Mexi- 
can grantee  an  exclusive  right  of  purchase.  (Hosmer  v. 
Wallace,  97  U.  S.  575-581;  Hess  v.  Bolinger,  48  CaL 
352-384.) 

Thobnton,  J. — Ejectment  Judgment  for  plaintiff. 
Motion  for  a  new  trial  by  defendants  denied,  and  appeal 
from  the  judgment^  and  the  order  denying  the  motion. 

The  plaintiff  claims  title  to  the  land  in  controversy 
under  a  patent  of  the  United  States  issued  to  Willard 
Hodges,  dated  December  15,  1882,  which  was  put  in  evi- 
dence, as  was  also  a  conveyance  of  the  tract  by  Hodges 
to  the  plaintiff.  The  claim  of  Hodges  is  under  the 
seventh  section  of  the  act  of  Congress  of  July  23,  1866, 
entitled  "An  act  to  quiet  land  titles  in  Calif omia.^'  (14 
Stats,  at  Large,  220.)     This  section  provides  that  when 
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3rsons  in  good  f aith^  and  for  a  valuable  consideration, 
ive  purchased  land  of  Mexican  grantees  or  assignees, 
bich  grants  have  subsequently  been  rejected,  or  when 
le  lands  so  purchased  have  been  excluded  from  the  final 
irvey  of  any  Mexican  grants  and  have  used,  improved, 
id  continued  in  the  actual  possession  of  the  same  ac- 
►rding  to  the  lines  of  their  original  purchase,  and  when 

>  valid  adverse  right  or  title  (except  of  the  United 
bates)  exists,  such  purchasers  may  purchase  the  same, 
cter  having  such  lands  surveyed  under  existing  laws,  at 
le  minimum  price  established  by  law,  upon  first  mak- 
ig  proof  of  the  facts  as  required  herein,  under  regula- 
ons  to  be  prescribed  by  the  commissioner  of  the  general 
nd-office.  Hodges  and  TJpham  made  proof  before  the 
roper  land-office  of  their  right  to  purchase  the  land  in 
lit  under  the  section  of  the  act  of  1866  above  referred  to, 
ringing  themselves  within  its  provisions,  and  were  al- 
wed  to  purchase,  and  did  purchase  and  procure,  on  this 
pdof  and  purchase,  the  patent  of  the  United  States  above 
lentioned,  under  which  the  plaintiflF  asserts  title.  This 
atent  establishes  prima  facie  the  right  of  the  plaintiff 

>  recover,  and  must  be  regarded  as  conclusive  against 
le  defendants,  unless  the  latter  can  attack  it^  and  suc- 
jssfully  impeach  its  sufficiency  to  vest  title  in  those 
aiming  under  it 

Defendants  claim  that  the  rights  possessed  by  them 
ati tie  them  to  attack  the  patent  They  say  that,  as  « 
latter  of  fact,  the  land  sued  for  was  on  the  twenty-eighth 
ay  of  September,  1850,  swamp  and  overflowed  land,  and 
Y  virtue  of  the  act  of  Congress  of  that  date,  entitled  "An 
3t  to  enable  the  state  of  Arkansas  and  other  states  to 
Kxlaim  the  swamp-lands  within  their  limits,**  the  title 
\  this  tract  passed  from  the  United  States  to  the  state  of 
alifomia,  and  that  it  was  out  of  the  power  of  Congress, 
p  of  the  United  States  government,  in  any  way  or  mode, 
)  divest  this  title  so  passed  to  the  state  by  the  act  of 
850t 
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It  must  be  regarded  as  settled  beyond  oontroversy  that 
the  first  section  of  the  swamp-land  act  (act  of  September 
28,  1860)  is  a  grant  in  prcBsenii  to  each  state  of  the 
suFsmp  and  overflowed  lands  within  its  limits.  The 
eapreme  court  of  the  United  StateB,  speaking  through 
Justice  Field,  have  said  of  this  act|  in  Wright  v.  Base- 
berry,  121  IT.  S.  486 :  ''The  words  of  the  first  section  of 
the  act  'shall  be  and  are  hereby  granted'  import  an  imme- 
diate transfer  of  interest,  not  a  promise  of  transfer  in  the 
future.'' 

This  construction  of  the  act  has  been  sustained  in 
several  cases.  (See  Tvbbs  v.  WUhoU,  78  CaL  68,  and 
cases  there  cited,  and  cases  cited  in  Wright  v.  Boaeberry, 
121  XJ.  8.  486.) 

The  contention  of  the  defendants  is,  that  they  can  im* 
peach  the  patent  of  plaintiff  by  showing  that  the  land  in 
suit  was  on  the  day  of  the  passage  of  the  swamp-land  act 
of  1850  in  fact  swamp  and  overflowed  lands.  To  this 
contention  plaintiff  replies  that  defendants  are  estopped 
from  making  such  proof  by  an  authoritative  decision  of 
a  competent  tribunal  to  the  oontraiy  binding  on  both 
plaintiff  and  defendants. 

When  the  defendants  offered  to  defeat  the  effect  of  the 
patent  to  prove  that  the  land  was  swamp  and  overflowed 
on  the  twenty-eighth  day  of  September,  1860,  the  plain- 
tiff met  it  with  proof  of  what  he  claimed  to  be  an  au- 
thoritative decision  and  adjudication  to  the  contrary,  as 
above  stated,  and  with  the  objection  that  by  reason  of 
such  decision  such  evidence  was  incompetent  and  im- 
proper. 

The  material  facts  pertaining  to  this  adjudication  are 
as  follows:  In  1871  a  contest  arose  and  was  carried  on 
in  the  United  States  land-office  in  Marysville,  in  the 
contested  case  of  Willard  Hodffps  and  Oeorge  B.  Upham 
in  regard  to  tract  No.  12,  township  12  north,  range  8 
east,  to  which  John  McNamara  Cotip  of  the  defendants 
in  this  case)  and  the  state  of  California  were  parties. 
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Tract  12  includes  the  land  in  suit  in  this  case.  Hodges 
and  IJphani  claimed  the  whole  of  this  tract  12. 

This  contest  involved  the  right  to  a  portion  of  this 
tract  12  as  between  Hodges  and  Upham  and  John  Mc- 
Namara,  and  to  a  portion  of  the  same  tract  as  between 
Hodges  and  Upham  and  the  state  of  California.  There 
were  other  parties  to  the  contest^  but  as  their  claims  are 
not  in  any  way  involved  in  this  action,  they  need  not  be 
further  referred  to.  Citations  were  issued  and  served  on 
all  the  parties.  McNamara  appeared  by  counsel  and 
with  his  witnesses.  The  state  of  California  did  not  ap- 
pear, nor  did  any  one  appear  for  it.  The  register  and 
receiver  awarded  the  land  in  contest  (in  suit  here)  be- 
tween the  claimants  Hodges  and  Upham  and  the  state  of 
California  to  the  former.  To  John  McNamara  a  portion 
of  tract  12  was  awarded  as  against  Hodges  and  Upham. 
This  last-named  portion  awarded  to  McNamara  is  not 
included  in  the  land  sued  for  in  this  action. 

This  decision,  as  between  Hodges  and  Upham  and  the 
state  of  California,  does  not  seem  to  have  been  carried 
by  appeal  to  the  commissioner  of  the  general  land-office 
at  Washington.  The  decision  of  the  register  and  re- 
ceiver remains  unchallenged  by  the  state  of  California, 
or  any  one  claiming  under  her. 

In  a  contest  with  another  claimant  as  to  lots  22  and 
2  (involved  herein),  these  lots  were  on  appeal  awarded  by 
the  Secretary  of  the  Interior  to  Hodges  and  Upham. 

In  awarding  the  lands  in  suit  here  to  Hodges  and  Up- 
ham, the  register  and  receiver  held  that  their  right  to 
purdiase  the  lands  was  superior  to  that  of  the  state. 
As  the  ruling  was  not  appealed  from,  it  would  usually 
be  regarded  as  concluding  the  state,  and  estopping  her 
from  any  claim  to  the  land  in  controversy. 

But  did  the  register  and  receiver  hold  that  the  land 
was  not  swamp  and  overflowed  ? 

On  this  point  they  say,  in  their  opinion:  "Contestant, 
state  of  Cdifomia,  does  not  appear  to  contest  the  claim 


Digitized  by 


Google 


Jan.  1891.]      Shanklin  v.  MoNamajia..  87? 

of  Hodges  end  Upham,  and  no  direct  testimony  was 
called  out  as  to  the  alleged  swamp  and  overflowed  char- 
acter of  the  land  in  dispute  between  these  parties.  The 
evidence,  however,  shows  that  all  of  said  tract  No.  12 
has  for  many  years  been  used  for  ordinary  purposes  of 
agriculture,  in  growing  grain  and  grass  for  hay  and  pas- 
turage. And  the  fact  of  its  adaptability  for  the  cultiva- 
tion of  these  staple  agricultural  products  would  seem  to 
determine  the  question  as  to  the  character  of  llie  land 
as  against  the  state.  At  any  rate,  these  circumstances, 
coupled  with  the  fact  that  prior  to  the  act  of  July  23, 
1866,  and  to  the  state's  disposal  of  the  land  to  purchasers 
in  good  faith,  the  claimants  became  purchasers  in  good 
faith  of  the  grant  title  to  the  same,  should,  in  our  judg- 
ment, conclude  the  state  in  the  premises." 

It  is  undoubtedly  held,  in  the  opinion  of  the  register 
and  receiver,  that  Hodges  and  Upham  were  entitled  to 
the  land  involved  in  the  contest  with  the  state,  under  the 
seventh  section  of  the  act  of  July  23,  1866.  As  far  as 
regards  the  land  in  suit,  the  decision  is  binding  on  the 
state  in  so  far  as  the  register  and  receiver  have  decided 
on  the  right  of  Hodges  and  Upham  (see  Hosmer  v. 
Wallace,  97  U.  S.  580),  and  also  binding,  in  our  judg- 
ment, on  defendants,  the  McNamaras.  In  these  contests 
before  the  officers  of  the  land  department  as  to  the 
right  to  enter  land,  the  parties  to  whom  it  could  be 
awarded  on  the  contest  are  the  proper  and  necessary 
parties.  In  the  contest  we  are  considering  between 
Hodges  and  Upham  and  the  state  of  California,  land 
could  be  awarded  only  to  one  of  these  parties.  It  would 
not  and  could  not  be  awarded  to  a  grantee  of  the  state, 
as  in  this  case  to  McNamara.  The  United  States  au- 
thorities in  such  contests  only  notice  the  rights  of  par- 
ties who  have  a  right  under  the  laws  of  the  United 
States  to  enter  and  purchase  the  land.  Any  person 
claiming  under  the  state  must  prosecute  or  defend  his 
rights  under  the  state  as  a  party  to  the  contest     Mc- 


Digitized  by 


Google 


378  Bkaitkjjk  v.  McNamara.  [87  Cal. 


Namara,  claiming  under  the  state  in  this  case^  must  have 
defended  his  right  under  the  state  as  a  claimant,  and  it 
was  incumbent  on  him  to  do  so.  Therefore  it  follows 
that  whatever  was  binding  on  the  state  bound  McNamara. 
Itj  as  the  result  of  the  contest  between  Willard  Hodges 
and  the  state,  it  had  been  adjudged  that  the  land  was 
not  swamp  and  overflowed,  that  would  have  bound  the 
state,  within  the  rule  laid  do\^Ti  in  Johnson  v.  Towsley, 
13  Wall.  72,  approved  and  followed  in  Hosmer  v.  Wal- 
lace, 47  Cal.  471.  (See  also  Samson  v.  Smiley,  13  Wall. 
91;  Warren  v.  Van  Brunt,  19  Wall.  653;  Shepley  v. 
Cowan,  91  U.  S.  330;  Moore  v.  Bobbins,  96  U.  S.  630; 
Hosmer  v.  Wallace,  97  U.  S.  680;  Marquez  v.  Frisbie, 
101  U.  S.  473.)  The  determination  of  the  facts  in  the 
same  contest  adjudging  the  right  of  Hodges  and  Upham 
as  against  the  state  to  enter  and  purchase  the  land  in  suit 
is  for  the  same  reason  binding  on  McNamara.  The  es- 
toppel as  to  the  state  exists  only  as  to  the  determination 
by  the  officers  of  matters  of  fact.  Their  determination, 
if  free  from  fraud,  and  not  the  result  of  a  fraudulent  im- 
position upon  them,  is  final  and  conclusive.  It  is  still 
conclusive,  though  they  may  err  in  judgment  as  to  the 
weight  of  testimony,  or  may  decide  directly  against  the 
evidence,  subject  to  the  limitation  as  to  fraud  and  frau- 
lulent  imposition  above  stated. 

It  may  be  remarked  that  this  matter  of  fraud,  or 
fraudulent  imposition,  could  not  be  set  up  in  an  action 
nt  law,  as  this  is.  The  patent  on  these  grounds  must  be 
jiflsailed  by  a  proceeding  in  equity.  Such  is  the  law  on 
this  subject.  (See  Johnson  v.  Towsley,  13  Wall.  72,  and 
Moore  v.  Bobbins,  96  U.  S.  530.) 

But  if  the  oiRcers  of  the  land  department  award  land 
ro  one  person  which  has  been  granted  to  another,  the 
courts  of  law  can  furnish  a  remedy.  It  is  not  within  thr 
power  or  jurisdiction  of  the  land  department  to  awar<l 
that  to  one  person  which  by  an  act  of  Congress  ha.< 
l>een  granted  to  another.     The  land  department  canuDi 
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grant  land.  It  is  incumbent  on  the  land  department^  in 
executing  the  laAvs  of  Congress  in  relation  to  the  public 
lands,  to  award  to  a  party  claiming  to  enter  and  purchase 
land  such  right  as  the  laws  of  the  United  States  havie 
invested  him  with  in  regard  to  the  land  he  claims;  but 
if  the  laws  have  invested  another  with  tide  by  grant  to 
the  land  to  another  the  decision  of  the  land  department 
awarding  it  to  another  is  a  nullity.  No  title  passes  by 
such  decision,  though  the  officers  of  the  land  department 
have  decided  that  he  is  entitled  to  it.  To  decide  other- 
wise would  be  to  hold  that  the  land  department  can  grant 
land  contrary  to  an  act  of  Congress. 

It  is  argued  here  on  behalf  of  appellants  that  the  of- 
ficers of  the  land  department  have  not  decided  as  a  mat- 
ter of  fact  that  the  land  in  controversy  was  not  swamp 
and  overflowed. 

It  seems  to  us  that  this  contention,  on  a  fair  consider- 
ation and  interpretation  of  the  opinion  of  the  raster 
and  receiver,  is  sound  and  maintainable,  and  that  the 
decision  of  the  register  and  receiver  awards  the  land  to 
Hodges  and  Upham  on  their  claim  preferred  under  the 
seventh  section  of  the  act  of  July  23,  1866,  and  regard- 
less of  the  fact  whether  the  land  in  contest  before  them 
was  swamp  and  overflowed  or  not  The  language  of 
their  opinion  on  the  point  whether  the  land  is  swamp 
and  overflowed  or  not  is  indefinite  and  ambiguous,  and 
such  tliat  it  cannot  be  said  of  it  that  it  determines  that 
the  land  is  not  swamp  and  overflowed.  The  opinion 
refers  to  the  evidence,  and  says  of  it :  "That  it  would  seem 
to  determine  the  question  as  to  the  character  of  the 
land  as  against  the  state."  It  does  not  say  (as  will  be 
observed  on  a  perusal  of  it)  that  the  evidence  shows  the 
land  to  be  dry  land,  and  not  swamp  and  overflowed,  but 
that  it  would  seem  to  do  so.  The  opinion,  in  the  next 
sentence,  proceeds:  "At  any  rate,  these  circumstances, 
coupled  with  the  fact  that  prior  to  the  act  of  July  23, 
1866,  and  to  the  state's  disposal  of  the  land  in  good 
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faith/'  ete.f  proceeding  then  to  award  the  land  to  Hodges 
and  Upham  upon  this  claim  under  the  seventh  section  of 
Uie  act  of  Congress  just  referred  to. 

The  judgment  of  the  register  and  receiver  is  too  in- 
definite in  its  terms  to  be  regarded  as  a  decision  that  the 
land  here  was  not  swamp  and  overflowed. 

Under  these  circumstances  it  is  argued  that  the  de- 
fendants have  a  right  to  show  that  the  land  is  swamp 
and  overflowed;  that,  as  such,  it. vested  in  the  state  by 
the  act  of  the  28th  of  September,  1850,  known  as  the 
swamp-land  act,  and  that  having  so  vested,  it  could  not 
be  divested,  and  the  title  conferred  on  another,  bj  the 
subsequent  act  of  July  23,  1866. 

Did  the  swamp-land  act  of  1850  grant  the  swamp  and 
overflowed  lands  within  the  exterior  bounds  of  a  grant, 
which  were  excluded  on  the  final  survey,  to  the  state  of 
California?  This  is  a  question  of  interpretation  of  the 
provisions  of  the  act  of  1860,  considered  in  the  light  of 
and  influenced  by  the  nature  of  the  grants  made  by  the 
Mexican  authorities  in  California.  Was  it  the  intention 
of  the  law-makers  to  grant  to  the  state  lands  of  the  na- 
ture and  character  above  mentioned?  The  question  is 
one  relating  to  the  intent  of  the  law-making  power. 

We  are  of  opinion  that  there  was  no  such  intent  to 
grant  by  the  act  referred  to.  The  reasons  for  this  opin- 
ion we  will  proceed  to  give. 

It  is  the  settled  law  of  this  state  that  the  grantee  of  a 
Mexican  grant  is  entitled  to  the  possession  of  all  the 
land  within  the  exterior  limits  of  the  tract  designated 
in  the  map  or  diseno  (which  generally  attended  the  ap- 
plication for  a  grant),  though  the  quantity  intended  to 
be  allotted  to  him  on  the  final  survey  is  a  much  less 
quantity  than  that  designated  in  the  map  or  diseno,  and 
this  right  continues  until  th^  final  survey  has  been 
made  and  approved,  and  perhaps  until  the  patent  is 
issued ;  or  to  express  the  rule  mere  briefly,  where  the 
grant  is  of  a  smaller  quantity  (say  three  leagues)  within 
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a  larger  area  (say  of  ten  leagues),  from  which  the  three 
leagues  are  to  be  taken,  that  the  grantee  is  entitled  to 
the  possession  of  the  whole  until  the  quantity  (three 
leagues)  to  be  allotted  to  him  is  set  off  by  the  final  sur- 
vey, and  that  he  (the  grantee)  is  entitled  to  recover  pos- 
session of  the  whole  ten  leagues  by  action  appropriate 
to  that  end,  until  the  specific  quantity  granted  him  is 
set  off. 

The  above  is  the  rule  declared  in  Ferris  v.  Coover,  10 
CaL  621,  followed  in  numerous  cases  to  the  same  effect 
{ComwdU  v.  Culver,  16  Cal.  429 ;  Riley  v.  Heisch,  18  Cal. 
198;  Mahoney  v.  Van  Winkle,  21  Cal.  652.)  The  same 
rule  has  been  approved  and  declared  to  be  the  law  by 
the  supreme  court  of  the  United  States  in  Van  Reynegan 
V.  Bolton,  96  U.  S.  35,  36.)  We  insert  here  that  portion 
of  the  opinion  (by  Field,  J.)  which  relates  to  this  point 
as  a  clear  exposition  of  the  rule  and  the  reasons  on 
which  it  rests:  "In  the  case  at  bar  the  surveyor-gen- 
eral for  California  disregarded  the  boundaries  established 
upon  the  juridical  possession  delivered  to  the  grantee. 
He  proceeded  upon  the  conclusion  that  the  confirmees 
were  restricted  by  the  decree  to  one  square  league,  to  be 
measured  out  of  the  tract  within  those  boundaries,  which 
exceeded  that  amount  by  about  fifteen  hundred  acres. 
Whether  the  terms  of  the  decree  justified  his  conclusion 
is  a  question  upon  which  it  is  unnecessary  for  us  to  ex- 
press an  opinion.  That  is  a  question  which  must>  in 
the  first  instance,  be  determined  by  the  land  department 
in  carrying  the  decree  into  execution  by  a  survey  and 
patent.  It  is  sufficient  for  the  present  case  that  the 
survey  made  was  contested  by  the  confirmees,  and  the 
coiitest  was  undetermined  when  this  action  was  tried. 
Until  finally  proved,  the  survey  could  not  impair  their 
light  to  the  possession  of  the  entire  tract  as  delivered 
by  the  former  government  to  the  grantee  under  whom 
they  claim.  Until  then,  it  was  inoperative  for  any  pur- 
pose.    Even    if    the    limitation    to    one    square    league 
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should  ultimately  be  held  correct^  that  square  league 
might  be  located  in  a  different  portion  of  the  tract  by 
direction  of  the  land  department^  to  which  the  super- 
vision and  correction  of  surveys  of  private  land  claims 
are  intrusted*  The  confirmees  could  not  measure  off  the 
quantity  for  themselves,  and  thus  legally  segregate  it 
from  the  balance  of  the  tract  The  right  to  make  the 
segregation  rested  exclusively  with  the  government,  and 
could  only  be  exercised  by  its  officers.  Until  they  acted 
and  effected  the  segregation,  the  confirmees  were  inter- 
ested in  piieserving  the  entire  tract  from  waste  and  in- 
jury, and  in  improving  it;  for  until  then  they  could  not 
know  what  part  might  be  assigned  to  them.  Until  then, 
no  third  person  could  interfere  with  their  right  to  the 
possession  of  the  whole.  No  third  person  could  be  per- 
mitted to  determine,  in  advance  of  such  segregation, 
that  any  particular  locality  would  fall  within  the  surplus, 
and  thereby  justify  his  intrusion  upon  it  and  its  deten- 
tion from  them.  If  one  person  could  in  this  way  appro- 
priate a  particular  parcel  to  himself,  all  persons  could 
do  so;  and  thus  the  confirmees  would  soon  be  stripped 
of  the  land  which  was  intended  by  the  government  as  a 
donation  to  its  grantee,  whose  interests  they  have  ac- 
quired, for  the  benefit  of  parties  who  were  never  in  its 
contemplation.  If  the  law  were  otherwise  than  as  stated, 
the  confirmees  would  find  their  possessions  limited,  first 
in  one  direction,  and  then  in  another,  each  intruder  as- 
serting that  the  parcel  occupied  by  him  fell  within  the 
surplus,  imtil  in  the  end  they  would  be  excluded  from 
the  entire  tract." 

The  right  of  possession  is  property,  and  full  protec- 
tion of  it  was  guaranteed  to  the  Mexican  grantee  by  the 
treaty  of  Guadaloupe  Hidalgo,  and  by  the  constitution 
and  laws  of  the  United  States.  (Ferris  v.  Coover,  10 
Cal.  620,  621.) 

That  the  tract  of  land  involved  in  this  case  was 
within  the  limits  of  the  grant  to  Sutter  was  conclusively 
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determined  against  defendants  in  the  proceeding  in  the 
land-office,  considered  in  a  former  part  of  this  opinion, 
where  the  land  in  suit  was  awarded  to  Hodges  and  Up* 
bam  xmder  the  seventh  section  of  the  act  of  Congress  of 
July  23,  1866.  When  the  swamp-land  act  of  the  28th  of 
September,  1850,  was  passed,  Sutter  had  a  right  to  pos- 
session of  the  land  sued  for,  and  it  is  not  to  be  supposed 
that  the  Congress  of  the  United  States  would  grant  land 
to  one  when  another  person  had  to  it  a  ri^t  of  posses- 
sion for  an  indefinite  period,  guaranteed  to  him  by  its 
laws  at  the  time  the  grant  is  said  to  have  been  made. 
It  cannot  be  presumed  that  Congress  would  have  granted 
directly  and  unconditionally  to  a  person  a  tract  of  land 
of  which  the  United  States  did  not  have  the  absolute  and 
uncontrolled  title,  so  that  its  grantee  might  a  once  take 
possession.  It  could  not  be  predicated  of  such  a  grant 
as  the  swamp-land  act  that  Congress  intended  to  grant 
land  to  the  state  when  at  the  time  of  the  grant  Sutter 
bad  title  to  possession  of  the  land,  and  might  become 
invested  with  the  full,  legal  title.  He  would  have  been 
so  invested  if,  on  the  final  survey  of  his  grant,  the 
land  in  suit  had  been  included  in  such  final  survey. 
The  principle  here  invoked  and  relied  on  was  adopted 
by  the  United  States  supreme  court  in  Leavenworth  etc. 
B.  R.  Co.  V.  United  States,  92  U,  S.  733,  where  it  was 
held  that  a  grant  of  land  to  the  state  of  Kansas  to  aid 
in  the  construction  of  a  railroad  embraced  only  tbe  land 
whereto  the  complete  title  was  in  the  United  States  at 
the  date  of  the  act,  and  was  applicable  only  to  public 
lands  owned  absolutely  by  the  United  States.  This  was 
held  in  regard  to  a  grant  of  land  to  the  state  of  Kansas, 
where,  at  the  time  the  grant  was  made,  the  land  in  ques- 
tion was  included  in  a  reservation  made  to  the  Osage  tribe 
of  Indians. 

We  think  the  rule  of  construction  laid  down  in  the 
case  just  cited  shows  that  it  was  not  the  intention  of 
Congress  to  grant  to  the  state  of  California  by  the  act  of 
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September  28,  1850,  lands  the  right  to  the  possession  of 
which  was  then  vested  in  a  Mexican  grantee,  and  guar- 
anteed to  him  by  a  treaty  as  well  as  by  the  constitution 
and  laws  of  the  United  States. 

We  see  nothing  in  NewhcUl  v,  Sanger,  92  U.  S.  761, 
or  United  States  v,  McLaughlin,  127  U.  S.  452-457,  in 
conflict  with  anything  ruled  herein.  We  cannot  see  that 
these  cases  have  any  direct  application  to  the  case  under 
consideration. 

From  the  foregoing  it  follows  that  the  judgment  and 
order  are  without  error,  and  must  be  affirmed. 

There  is  some  very  significant  evidence  in  the  record 
in  relation  to  the  land  in  suit,  upon  which  we  will  make 
some  observations  in  its  relation  to  the  legislation  of  Con- 
gress in  regard  to  swamp  and  overflowed  lands. 

The  fourth  section  of  the  act  of  July  23,  1866,  is  in 
these  words : — 

"Sec.  4.  And  be  it  further  enacted,  that  in  all  cases 
where  township  surveys  have  been  or  shall  hereafter 
be  made  under  the  authority  of  the  United  States,  ana 
the  plats  thereof  approved,  it  shall  be  the  duty  of  the 
commissioner  of  the  general  land-office  to  certify  over 
to  the  state  of  California  as  swamp  and  overflowed  all 
the  lands  represented  as  such,  upon  such  approved 
plats,  within  one  year  from  the  passage  of  this  act,  or 
within  one  year  from  the  return  and  approval  of  such 
township  plats.  The  commissioner  shall  direct  the 
United  States  surveyor-^neral  for  the  state  of  Califor- 
nia to  examine  the  sejorregation  maps  and  surveys  of  the 
swamp  and  overflowed  lands  made  by  said  state;  and 
where  he  shall  find  them  to  conform  to  the  system  of 
surveys  adopted  by  the  United  States,  he  shall  construct 
and  approve  township  plats  accordingly,  and  forward  to 
the  general  land-office  for  approval ;  provided,  that  in 
segregating  large  bodies  of  land  notoriously  and  ob- 
viously swamp  and  overflowed  it  shall  not  be  necessary 
to  subdivide  the  same,  but  to  run  the  exterior  lines  of 
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such  body  of  land*  In  case  such  state  surveys  are  foirnd 
not  to  be  in  accordance  with  the  system  of  United  States 
surveys,  and  in  such  townships  as  no  survey  has  been 
made  by  the  United  States,  the  commissioner  shall 
direct  the  surveyor-general  to  make  segregation  surveys, 
upon  application  to  said  surveyor-general  by  the  govei^ 
nor  of  said  state^  within  one  year  of  such  application,  of 
all  the  swamp  and  overflowed  land  in  such  townships, 
and  to  report  the  same  to  the  general  land-office,  repre- 
senting and  describing  what  land  was  swamp  and  over- 
flowed under  the  grant,  according  to  the  best  evidence 
he  can  obtain.  If  the  authorities  of  said  state  shall 
claim  as  swamp  and  overflowed  any  land  not  repre- 
sented as  such  upon  the  map  or  in  the  returns  of  the 
surveyors,  the  character  of  such  land  at  the  date  of  the 
grant,  September  28,  1850,  and  the  right  to  the  same, 
shall  be  determined  by  testimony,  to  be  taken  before  the 
surveyor-general,  who  shall  decide  the  same,  subject  to 
the  approval  of  the  commissioner  of  the  general  land- 
office." 

The  record  shows  that  the  plaintiff  offered  in  evidence 
the  approved  official  township  plat  of  township  13  north, 
range  3  east.  Mount  Diablo  meridian,  filed  in  the  United 
States  land-office  at  Marysville,  in  this  state,  on  August 
2,  1869,  and  also  the  approved  diagram  of  amendments 
to  said  plat  from  the  office  of  the  surveyor-general  of  the 
United  States  for  the  state  of  California,  dated  the  6th 
of  September,  1869,  filed  in  the  United  States  land-office 
above  mentioned,  of  the  land  district  in  which  the  land 
in  controversy  is  situated,  on  September  9,  1869,  show- 
ing the  public  lands  and  claims  with  specific  boundaries 
within  the  rejected  limits  of  the  New  Helvetia  rancho. 
The  above  plat  and  dia^am  include  the  land  involved 
herein,  which  is  designated  thereon  as  lands  claimed  by 
purchasers  of  Merican  grantees,  or  their  assignees,  and 
which  have  been  excluded  from  the  final  survey  of  the 

Sutter  grant. 
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It  will  be  observed  that  the  land  involved  in  this  suit 
was  not  represented  on  the  approved  plat,  or  the  approved 
diagram  of  amendments  to  it,  as  swamp  and  overflowed, 
and  it  therefore  did  not  become  the  duty  of  the  commis- 
sioner of  the  general  land-office,  under  the  fourth  section 
of  the  act  of  1866,  above  quoted,  to  certify  such  land  over 
to  the  state.  Nor  does  it  appear  in  the  record  that  any 
township  plat  has  been  constructed  which  represents  such 
land  to  be  swamp  and  overflowed. 

Under  the  provisions  of  the  fourth  section  it  will  be 
seen  that  the  governor  of  the  state  was  vested  with  au- 
thority to  have  the  swamp  and  overflowed  lands  segre- 
gated by  survey  on  application  to  the  surveyor-general, 
and  it  was  further  provided,  in  the  same  section,  that  if 
the  authorities  of  the  state  shall  claim  as  swamp  and  over- 
flowed any  land  not  represented  as  such  upon  the  map, 
or  in  the  returns  of  the  surveyors,  the  character  of  such 
land  at  the  date  of  the  grant  (September  28,  1850),  and 
the  right  to  the  same,  shall  be  determined  by  testimony, 
to  be  taken  before  the  surveyor-general,  who  shall  decide 
the  same,  subject  to  the  approval  of  the  commissioner  of 
the  general  land-office. 

In  this  case  no  steps  have  been  taken  by  the  governor 
or  the  state  authorities  to  have  the  character  of  this  land 
determined, — to  have  it  decided  whether  it  was  swamp 
and  overflowed  at  the  date  of  the  grant.  Nor  does  it  ap- 
pear that  the  defendants  have  even  taken  steps  to  have 
the  governor  or  state  authorities  move  in  the  matter. 
The  patent  under  which  the  plaintiff  makes  title  was 
issued  on  the  16th  of  December,  1882,  on  a  claim  com- 
mencing as  far  back  as  1850.  Defendants  claim  that 
fheir  claim  rested  on  a  certificate  of  purchase  issued  on 
the  21st  of  July,  1856.  The  delay  in  this  matter  to  have 
the  character  of  the  land  determined,  as  could  have  been 
rlone  under  the  section  of  the  act  of  1866,  above  quoted, 
though   not  conclusive,   is  strongly  persuasive  that   the 
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land  was  never  of  the  character  described  by  the  swamp- 
land act  of  1850  as  swamp  and  overflowed. 

The  court  did  not  err  in  refusing  to  allow  defendants 
to  prove  that  the  lands  in  suit  belonged  to  the  category 
of  swamp  and  overflowed  lands. 

We  find  no  error  in  the  record^  and  the  judgment  and 
order  are  affirmed. 

MoFabland,  J.J  WoBKSy  S.,  and  Sha&pstein,  J.,  con- 
curred* 

Pateesow,  J.,  concurring. — ^I  concur  in  the  judgment 
The  swamp-land  grant  of  1850  is  one  m  prwsenti,  and 
passed  the  title  to  the  lands  as  of  its  date^  but  it  could 
not  attach  to  any  specific  tract  until  it  was  determined 
by  the  proper  officer  that  the  land  was  swamp  in  char- 
acter. Under  the  act  of  1850  it  was  the  duty  of  the  Sec- 
retary of  the  Interior  to  make  out  accurate  lists  and  plats, 
and  transmit  the  same  to  the  governor  of  the  state^  and 
at  the  request  of  the  latter,  cause  patents  to  issue  there- 
fur.  No  provision  was  made  for  a  review  of  his  action 
in  ascertaining  and  designating  the  character  of  the 
lands.  Under  the  act  of  July  23,  1866,  which  was  passed 
to  quiet  land  titles  in  California,  the  duty  of  identifying 
swamp-lands  by  survey  and  segregation  was  put  upon 
the  surveyor-general,  subject  to  the  approval  of  the  land 
commissioner.  It  was  provided  that  a  hearing  mi^t  be 
had  by  the  state  before  the  surveyor-general,  for  the  pur- 
pose of  showing  that  the  township  plats  were  incorrect. 
Provision  was  also  made  for  the  adjustment  of  the  claims 
of  bona  fde  purchasers  from  Mexican  grantees,  where 
the  land  purchased  had  been  excluded  from  the  survey  of 
the  grant  on  its  final  confirmation.  These  contests  were 
heard  before  the  raster  and  receiver  of  the  local  land- 
office,  under  certain  rules  formulated  by  the  commis- 
sion. 

On  August  2,  1869,  the  land  in  controversy  was  re- 
turned and  designated  upon  the  official  plat  as  public 
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land  claimed  hj  purchasers  of  Mexican  grantees,  or  their 
assigns.  It  was  not  returned  as  swamp-land,  and  was 
not  designated  on  the  official  plat  with  the  usual  govern- 
ment sections  and  subdivisions^  but  in  accordance  with 
existing  lines  of  subdivisions,  so  as  to  include  ^'perma- 
nent improvements,"  as  provided  by  section  7  of  the  act 
of  July  23, 1866.  This  plat,  which,  in  effect,  showed  that 
the  land  was  not  r^arded  by  the  surveyor-general  as 
swamp  and  overflowed  land,  remained  on  file  in  the  lo- 
cal land-office  from  August,  1869,  to  June,  1888,  without 
challenge  by  any  one — ^the  state  or  its  grantees — ^as  to 
the  character  of  the  land.  Hodges  and  Upham  filed  in 
the  local  land-office,  in  September,  1869,  a  preemption 
claim  for  the  land  under  section  7  of  the  act  of  1866, 
claiming  to  have  purchased  it  for  a  valuable  considera- 
tion from  the  Mexican  grantees,  and  placed  valuable 
improvements  thereon  in  part  only.  On  this  statement 
citations  were  issued  by  the  officers  of  the  land-office  to 
the  defendant,  who  had  filed  on  a  portion  of  the  tract 
described  in  the  Hodges  claim,  and  to  the  state,  to  show 
cause  against  the  application  of  Hodges  and  Upham  to 
purchase.  The  state  did  not  appear,  but  the  defendant 
herein  appeared  and  contested  the  application.  An  ap- 
peal was  taken  to  the  commissioner  of  the  general  land- 
office,  and  from  his  decision  to  the  Secretary  of  the  In- 
terior, who  finally  determined  that  the  applicants  were 
entitled  to  a  patent 

I  think  the  proceedings  had  on  application  of  plain- 
tiff's grantors,  who  purchased  the  land  under  the  pro- 
visions of  the  seventh  section  of  the  act  of  July  23,  1866, 
and  the  decision  rendered  by  the  department,  are  a  com- 
plete bar  to  any  claim  of  the  state,  and  to  the  claim  of 
the  defendants.  It  is  true,  the  proceedings  against  Mc- 
Namara  involved  other  lands  than  those  in  controversy 
here,  but  they  also  involved  the  right  of  said  grantors  to 
purchase  the  lands  in  controversy  as  against  all  parties  to 
that  action.     At  the  time  those  proceedings  were  pending 
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McNamara  held  a  certificate  of  purchase  under  which  he 
now  claims  title  to  the  lands  in  suit.  Although  that  cer- 
tificate was  issued  in  1860^  and  the  hearing  before  the 
land-office  was  not  had  until  March^  1871,  yet  I  think 
McNamara's  right  was  concluded  therein.  The  applica- 
tion of  Hodges  and  Upham  was  based  upon  the  allega- 
tion that  they  were  bona  fide  purchasers  for  a  valuable 
consideration  from  Mexican  grantees  of  land  which  had 
been  excluded  from  the  final  survey  of  the  grant;  that 
they  had  made  improvements  and  occupied  the  land  ac- 
cording to  the  lines  of  their  original  purchase,  and  that 
there  was  no  valid  adverse  right  except  that  of  the  United 
States.  In  accordance  with  the  rules  of  the  department 
the  said  McNamara  and  all  other  persons  interested  were 
duly  cited  to  appear  and  contest  their  right  to  purchase 
the  land  under  the  act  of  July  23,  1866.  The  defendant 
did  appear  and  contest  the  claimant's  right  to  a  portion 
of  the  land,  but  made  no  contest  as  to  that  portion  whicli 
is  in  controversy  here,  and  for  which  he  at  that  time 
held  a  certificate  of  purchase.  The  state  had  parted  witl) 
her  title  to  the  defendant,  and  was  interested  in  the  con- 
test. It  was  the  duty  of  McNamara,  as  grantee  of  the 
state,  to  defend  whatever  claim  he  had  under  his  certifi- 
cat&  It  seems  to  me  that,  in  the  absence  of  fraud,  the 
decision  of  the  land  department  was  binding  on  all  th(- 
parties  and  all  the  world.  (Wright  v.  Roseberry,  121  U. 
S.  488 ;  French  v.  Fyan,  93  IT.  S.  169.) 

The  defendants  did  not  offer  to  show  that  the  land  was 
swamp  and  overflowed  at  the  time  the  grant  took  effect, 
to  wit,  September  28,  1860.  The  evidence  offered  was  all 
addressed  to  the  question  as  to  its  character  at  the  time 
of  the  trial  The  court  did  not  err,  therefore,  in  exclud- 
ing the  evidence. 
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[No.  13936.    In  Bank. — ^January  4,  1891.] 
D.  M.  VANCE,  Petitioner,  v.  SUPERIOR  COURT 
OF  SACRAMENTO  COUNTY,  and  J.  W.  ARM- 
STRONG, Judge,  Respondent. 

EIxcEPTioNS — ^Petition  to  Supbemk  Ck)UBT — Constbuction  or  Code. 
— Section  652  of  the  Code  of  Civil  Procedure,  providing  for  a 
petition  to  the  supreme  court  to  prove  an  exception  which 
the  judge  has  refused  to  allow  in  accordance  with  the  facts, 
has  no  application,  except  where  the  Judge  has  refused  to 
allow  an  exception  which  he  had  the  power  to  allow. 

Id. — Settusment  of  Facts. — If  an  exception  has  been  disallowed 
contrary  to  the  facts,  the  party  may  prove  to  the  supreme 
court  that  the  exception  was  taken,  and  in  connection  there- 
with may  prove  sufficient  surrounding  facts  to  show  the 
point  of  the  exception;  but  if  no  exception  has  been  dis- 
allowed, a  petition  will  not  He  to  the  supreme  court  merely 
to  determine  whether  the  judge  has  inserted  or  refused  to 
insert  a  correct  statement  of  the  proceedings  and  evidence 
in  the  action. 

Petition  to  the  Supreme  Court  to  strike  out  amend- 
ments to  a  bill  of  exceptions  and  to  settle  the  same.  The 
facts  are  stated  in  the  opinion  of  the  court. 

Amos  H.  Carpenter,  for  Petitioner. 

A.  L.  Rhodes,  and  Wilson  dk  Wilson,  for  Respondent 

MoFabland,  J. — This  proceeding  is  in  the  form  of  an 
original  petition  to  this  court,  in  which  it  is  stated,  sub- 
stantially, that  the  petitioner,  Vance,  was  a  defendant  in 
4  certain  action  in  the  court  of  respondent;  that  judg- 
ment having  been  rendered  against  him  in  said  action, 
he  presented  to  the  respondent,  judge  of  said  court,  a 
draught  of  a  bill  of  exceptions  which,  it  is  averred,  con- 
tained a  true  statement  of  the  proceedings  and  evidence 
in  said  action ;  that  the  said  judge  changed  said  draught 
by  striking  out  certain  things  from  its  statement  of  said 
proceedings  and  evidence,  and  inserting  certain  other 
things  therein,  and  settled  said  bill  as  so  amended  by 
him;  and  that  the  amendments  made  by  said  judge 
were  incorrect  and  untrua     The  prayer  of  the  petition 
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is,  lliat  this  court  '^will  allow  and  settle  said  bill  of  ex- 
ceptions as  set  forth  in  the  printed  pages  of  this  peti- 
tion.'' The  printed  pages  of  the  petition  contain  the 
entire  draught  of  the  bill  of  exceptions,  which  purports 
to  state  all  the  proceedings  and  evidence  in  the  action  re- 
ferred to,  and  the  written  part  shows  the  amendments 
made  by  the  judge  before  the  settlement  The  amend- 
ments do  not  appear  to  us  to  be  material,  and  yet  they  may 
have  some  importance  which  does  not  appear  here. 

If  this  proceeding  can  be  maintained  at  all  it  must  be 
by  virtue  of  section  652  of  the  Code  of  Civil  Procedure. 
The  language  of  that  section  is  as  follows:  '^If  the  judge 
in  any  case  refuse  io  aUow  an  exception  in  accordance  with 
the  facts,  the  party  desiring  the  bill  settled  may  apply 
by  petition  to  the  supreme  court  to  prove  the  same.'' 
Now,  it  seems  quite  apparent,  upon  the  face  of  this  lan- 
guage, that  the  petition  must  be  based  upon  the  refusal 
of  the  judge  to  allow  an  exception  which  is  "an  ob- 
jection upon  a  matter  of  law  to  a  decision  made  .... 
by  a  court,  tribunal,  judge,  or  other  judicial  officer"  (Code 
Civil  Proc.,  sec  646) ;  but  in  the  petition  now  before 
us  there  is  no  averment  or  showing  or  pretense  that  the 
respondent  refused  to  allow  any  exception  whatever,  or 
that  the  proceedings  or  evidence  about  which  the  dis- 
pute occurs  had  any  reference  whatever  to  any  exception 
which  he  refused  to  allow.  The  petitioner  therefore 
clearly  fails  to  bring  himself  within  the  language  of  the 
section.  It  is  argued,  however,  by  petitioner,  as  it  has 
been  argued  by  counsel  in  other  recent  cases,  that  there 
should  be  no  "narrow"  construction  given  to  section 
662,  but  that  this  court  should  construe  it  to  extend  to 
eveiy  imaginable  case  where,  in  a  statement  on  motion 
for  a  new  trial,  or  (which  is  practically  tl..  same  thing) 
in  a  long  bill  of  exceptions  covering  the  whole  trial, 
there  is  a  dispute  between  the  attorney  and  the  presid- 
ing judge  as  to  what  evidence  had  been  introduced,  or 
what  in  other  respects  had  occurred  at  tlio  trial.     This 


Digitized  by 


Google 


392        Vance  v.  Superiob  Coubt.     [87  Cal. 

is  an  attempt^  without  warrant  in  the  canons  of  construc- 
tion^ to  assume  that  the  legislature  meant  more  than  it 
said.  No  interpretation  can  be  justly  called  "narrow" 
which  follows  statutory  language,  which  is  itself  ex  in- 
diLstria  narrow.  When  section  652  was  enacted  the  stat- 
utory general  law — ^in  accordance  with  the  inherent 
distinction  between  trial  and  appellate  courts — was,  that 
the  judge  of  the  trial  court  alone  should  make  that  rec- 
ord, which  otherwise  would  not  be  record,  by  settling 
statements  and  bills  of  exceptions,  and  that  the  appel- 
late court  should  act  upon  records  as  they  came  to  it. 

If  the  legislature  had  intended  to  entirely  overturn 
that  ancient  rule,  and  to  send  the  appellate  down  into 
the  trial  court  to  construct  for  the  latter  an  entire  his- 
tory of  a  trial  there,  it  certainly  would  not  have  confined 
itself  to  the  "narrow"  language  which  it  employs.  But 
it  evidently  approached  the  subject  with  the  greatest 
caution.  It  said  nothing  about  statements  on  motion 
for  new  trial,  or  about  what  evidence,  or  what  history  of 
proceedings  generally,  should  go  into  statements  or  gen- 
eral bills  of  exceptions,  nor  did  it  undertake  to  give  this 
court  general  power  to  reconstruct  such  statements  or 
bills,  or  determine  what  evidence  should  go  into  or  be 
stricken  out  of  them.  It  refers  solely  to  a  case  where 
the  judge  is  charged  with  having  refused  to  allow  an  ex- 
ception ;  that  is,  where  a  party  claims  that  he  made  "an 
objection  upon  a  matter  of  law  to  a  decision  made"  by 
tlie  court,  and  took  an  exception  to  the  decision,  and  the 
oourt  refuses  to  certify,  in  a  bill  or  statement,  that  such 
an  exception  was  taken,  or  that  such  an  occurrence  took 
place.  In  such  a  case,  the  party  may  prove,  if  he  is  able, 
in  this  court,  that  he  did  take  such  exception,  and  mav 
prove,  no  doubt,  in  that  connection,  sufficient  surrounding 
facts  to  show  what  the  point  of  the  exception  it.  If  ho 
succeed  in  making  his  proof,  his  exception  will  be  her^^ 
put  into  a  bill,  certified  by  this  court  through  its  chit  f 
justice,  and  filed  with  the  clerk  below,  where  it  will  tal;o 
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its  place  among  the  other  things  which  constitute  the 
record*  But  when  the  code  speaks  of  an  exception  which 
the  judge  has  refused  to  allow^  it  necessarily  refers  to  an 
exception  which  the  judge  had  the  power  to  allow^  and  sec- 
tion 652  has  no  application,  except  where  a  judge  has 
refused  to  allow  such  an  exception.  If  it  be  an  evil  that 
a  statement  of  what  evidence  was  introduced,  made  bj 
a  judge  who  presided  over  the  trial,  and  who  acts  in  his 
judicial  chf  racter  and  under  his  judicial  oath,  cannot  be 
overcome  by  the  contradictory  statement  of  somebody  else, 
why,  it  must  be  put  into  the  large  class  of  evils  (real 
or  imaginary)  which  this  court  has  no  jurisdiction  to 
remedy.  These  views  are  in  accordance  with  Landers  v. 
Landers,  82  CaL  480.  They  are  also  expressly  held  in 
the  recent  case  of  Hyde  v.  Boyle,  86  Cal.  352,  although 
in  the  latter  case  it  does  not  appear  that  the  opinion  was 
concurred  in  by  a  majority  of  the  court  And  for  the 
reasons  above  stated,  the  application  in  the  case  at  bar 
must  be  dismissed. 

It  may  be  noticed  that  counsel  for  respondent  raises 
here,  for  the  first  time,  the  point  that  section  652  is  un- 
constitutionpl,  for  the  reason  that  by  it  the  legislature 
undertook  to  confer  upon  this  court  powers,  and  to  impose 
upon  it  duties,  not  embraced  in  any  of  the  categories  of 
jurisdiction  enumerated  in  that  part  of  the  constitution 
by  which  this  court  is  created.  But  as  the  case  is  already 
disposed  of,  we  do  not  care  to  consider  the  constitutional 
question  at  this  time. 

The  prayer  of  the  petition  is  denied,  and  the  proceed- 
ing dismissed. 

WoBKs,  J.,  and  Shabpstetn,  J.,  concurred. 

Faterson,  J.,  concurred  in  the  order. 
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[No.  18894.    In  Bank.— January  4,  1891.] 
W.  A.  KrRKWCX)D,  Respondent,  v.  A.  J.  SOTO,  Ap- 
pellant. 

Constitutional  Law — Offickbs — Incbbasb  of  Salary — Inci- 
dental Expenses. — Section  9  of  article  11  of  the  constUu- 
lion,  forbidding  the  compensation  of  any  county,  city,  town, 
or  municlDal  officer  from  being  increased  after  his  election 
or  during  his  term  of  office,  only  applies  to  the  compensation 
for  services  to  be  rendered,  and  does  not  forbid  an  allowance 
for  the  Incidental  expenses  of  the  office,  to  be  determined  by 
the  necessity  which  the  business  of  the  office  may  develop. 

Id. — County  Govebnmbnt  Act — Amendment  of  Political  Code — 
Travblinq  Expenses  of  County  Superintendent  of  Schools, 
— ^The  County  Government  Act  fixing  a  salary  for  county  su- 
perlntenaents  of  schools  "as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  office."  does 
not  prevent  the  application  of  the  amendment  of  section 
1552  of  the  Political  Code,  made  in  March,  1889,  allowing 
each  county  superintendent  his  traveling  expenses,  and  other 
incidental  expenses  connected  with  the  office,  to  a  county  su- 
perintendent holding  office  at  the  time  of  the  amendment 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County. 

The  facts  are  stated  in  the  opinion. 

IF.  8,  Tvrming,  for  Appellant 

Chase,  Chase  &  Miller,  for  Eespondent 

Belcheb^  C.  C. — The  respondent  was  elected  superin- 
tendent of  schools  for  Contra  Costa  County  at  the  gen- 
eral election  held  in  1886.  His  term  was  four  years, 
commencing  on  the  first  Monday  of  January  following. 
In  due  time  he  qualified  and  entered  upon  the  discharge 
of  his  duties,  and  has  ever  since  continued  to  hold  the 
office. 

At  the  time  of  his  election,  Contra  Costa  was  a  county 
of  the  seventeenth  class,  and  the  County  Government 
Act  contained  the  following  provision  in  regard  to  his 
salary: — 

"Sec.  179.  In  counties  of  the  seventeenth  class,  the 
county   officers   shall    receive   as   compensation    for   the 
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lervices  required  of  them  by  law,  or  hj  virtue  of  their 
oflSoe,  the  following  salaries^  to  wit:  ....  11.  The  su- 
perintendent of  schooly  ei^teen  hundred  dollars  per  an- 
num."    (Stats.  1886,  p.  176.) 

In  March,  1889,  section  1553  of  the  Political  Code  was 
amended  so  as  to  read  as  follows: — 

"Sec.  1552.  Each  county  superintendent  shall  receive 
his  actual  and  necessary  traveling  expenses,  said  expenses 
to  be  allowed  by  the  board  of  supervisors,  and  to  be  paid 
out  of  the  county  general  fund ;  provided,  that  this  amount 
shall  not  exceed  ten  dollars  per  district  per  annum.  He 
shall  also  be  allowed  postage  and  expressage,  payable  out 
of  the  county  school  fund,  two  dollars  for  each  school  dis- 
trict; provided,  that  in  incorporated  cities  each  school 
containing  three  hundred  pupils  shall  be  considered  equal 
to  one  school  district" 

After  this  amended  section  took  effect  the  respondent 
incurred,  in  the  performance  of  his  official  duties  as  school 
superintendent  in  visiting  schools  in  his  county,  actual 
and  necessary  traveling  expenses  to  the  amount  of  $76.75. 
For  this  amount  he  presented  a  claim  to  the  board  of 
supervisors,  properly  itemized  and  verified,  for  allow- 
ance. The  claim  was  examined  and  allowed  by  the  board, 
and  a  warrant  was  ordered  drawn  on  the  county  treasurer 
therefor.  The  appellant  was  county  auditor  at  the  time, 
and,  as  such,  refused  to  draw  the  warrant  ordered,  and 
thereupon  this  proceeding  was  commenced  to  compel  him 
to  do  so. 

After  a  hearing,  the  court  below  granted  the  prayer  of 
the  petition,  and  ordered  a  peremptory  writ  of  mandate 
to  issue,  commanding  the  appellant  to  forthwith  draw 
his  warrant  in  favor  of  the  petitioner  upon  the  county 
treasurer  for  the  amount  allowed  and  ordered  paid  by 
the  board  of  supervisors.  From  that  order  or  judgment 
this  appeal  is  prosecuted. 

The  only  contention  of  appellant  is,  that  section  1552 
of  the  Political  Code  is  inapplicable  and  unconstitutional, 
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so  far  as  the  respondent  is  concerned^  it  having  been 
passed  after  he  was  elected  to  office^  because^  in  author- 
izing the  payment  of  his  necessary  traveling  expenses, 
it  in  effect  increases  the  compensation  or  salary  allowed 
him  at  the  time  of  his  election. 

The  clause  of  the  constitution  relied  upon  reads  as  fol- 
lows: "The  compensation  of  any  county,  city,  town,  or 
municipal  officer  shall  not  be  increased  after  his  election 
or  during  his  term  of  office."     (Art.  11,  sec  9.) 

The  words  "compensation"  and  "salary"  were  evi- 
dently used  synonymously  in  the  constitution,  and  in  the 
County  Government  Act.  Thus  in  article  5,  section  19, 
of  the  constitution,  it  is  provided:  "The  governor,  lieu- 
tenant-governor, secretary  of  state,  controller,  treasurer, 
attorney-general,  and  surveyor-general  shall,  at  stated 
times  during  their  continuance  in  office,  receive  for  their 
services  a  compensation  which  shall  not  be  increased  or 
diminished  during  the  term  for  which  they  shall  have 
been  elected,"  etc. 

In  article  9,  section  2,  it  is  provided:  "A  superintend- 
ent of  public  instruction  shall,  at  each  gubernatorial 
election  after  the  adoption  of  this  constitution,  be  elected 
by  the  qualified  electors  of  the  state.  He  shall  receive 
a  salary  equal  to  that  of  the  secretary  of  state,"  etc. 
And  in  article  6,  section  17,  this  language  is  used :  "The 
justices  of  the  supreme  court  and  judges  of  the  superior 
court  shall  severally,  at  stated  times  during  their  con- 
tinuance in  office,  receive  for  their  services  a  compensa- 
tion which  shall  not  be  increased  or  diminished  after 
their  election,  nor  during  the  term  for  which  they  shall 
have  been  elected.  The  salaries  of  the  justices  of  the 
supreme  court  shall  be  paid  by  the  state.  One  half  of 
the  salary  of  each  superior  court  judge  shall  be  paid  by 
the  state;  the  other  half  thereof  shall  be  paid  by  the 
county  for  which  he  is  elected.  During  the  term  of  the 
first  judges  elected  under  this  constitution,  the  annual 
salaries  of  the  justices  of  the  supreme  court  shall  be  six 
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thousand  dollars  each.'*  In  the  County  Government  Act 
the  same  language  is  used  at  the  commencement  of  each 
section  which  fixes  the  compensation  of  county  officers. 
It  is:  ^'The  coimty  officers  shall  receive  as  compensation 
for  the  services  req  lired  of  them  by  law,  or  by  virtue  of 
their  office,  the  following  salaries." 

Since  the  adoption  of  the  present  constitution  many 
acts  have  been  passed  by  the  legislature,  after  the  com- 
mencement of  terms  of  office,  providing  for  the  payment 
of  necessary  expenses  incident  to  the  offices.  Among 
them  the  following  may  be  noted : — 

The  justices  of  the  supreme  court  and  the  judges  of 
the  superior  court  who  were  first  elected  under  the  con- 
stitution entered  upon  the  discharge  of  their  duties  as 
such  on  the  first  Monday  of  January,  1880.  In  April 
following,  an  act  was  passed  to  amend  part  1  of  the  Code 
of  Civil  Procedure,  and  substituting  a  new  part  1,  to  take 
the  place  thereof.  (See  Amendments  to  Code,  1880,  p. 
21.)  By  section  47  of  this  act  it  was  provided  that  the 
supreme  court  shall  hold  regular  sessions  at  the  capital 
of  the  state,  at  the  city  and  county  of  San  Francisco, 
and  at  the  city  of  Los  Angeles;  and  that  "the  justices 
and  officers  of  the  supreme  court  shall  be  allowed  their 
actual  traveling  expenses  in  going  to  and  from  their  re- 
spective places  of  residence  upon  the  business  of  the 
court,  or  to  attend  its  session."  By  section  71  it  is  pro- 
vided that  a  judge  of  any  superior  court  may  hold  the 
superior  court  in  any  county  at  the  request  of  the  judge 
of  that  county,  "and  upon  the  request  of  the  governor, 
it  shall  be  his  duty  to  do  so."  And  by  section  160  it  is 
provided  that  "a  judge  so  holding  a  court  at  the  request 
of  the  governor  shall  be  allowed  his  actual  expenses  in 
going  to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  such  court  is  held,  and  paid  out 
of  the  general  fund  thereof." 

Hie  constitutionality   of  these   provisions   has   nevei 


Digitized  by 


Googfe 


398  EiKKwooD  V.  Soto.  [87  Cal 

been  questioBed,  so  far  as  we  are  adyised,  in  any  conrt, 
or  elsewhere,  and  yet^  if  the  theory  of  the  appellant  be 
true,  they  would  seem  to  have  been  subject  to  the  same 
objections  raised  here,  during  the  terms  of  the  justices 
and  judges  who  were  in  office  at  the  time  the  act  was 
passed. 

The  question  now  presented  for  decision  does  not  ap- 
pear to  have  been  ever  passed  upon  by  the  supreme  court 
of  this  state,  but  a  similar  question  was  before  the  su- 
preme court  of  Illinois  in  Briscoe  v.  Clark  County,  95 
111.  309. 

The  constitution  of  that  state  provided  that  the  coun^ 
board  should  fix  the  compensation  of  all  county  officers, 
with  the  amount  of  their  necessary  expenses,  ^^provided 
that  the  compensation  of  no  officer  shall  be  increased  or 
diminished  during  his  term  of  office."  The  supreme  court 
held  that  it  was  the  salary  of  the  county  officer — ^the 
compensation  for  the  personal  discharge  of  official  duty 
— ^which  the  board  was  forbidden  to  change.  The  com- 
pensation or  salary  was  to  be  fixed  in  advance,  but  the 
expenses  were  to  be  determined  by  the  necessity  which 
the  business  of  the  office  should  develop,  and  being  bo, 
the  allowance  for  expenses  could  be  increased. 

In  our  opinion,  it  was  the  compensation  for  services 
to  be  rendered,  and  not  the  incidental  expenses  of  the 
office,  that  the  legislature  was  forbidden  by  section  9  of 
article  11  of  the  constitution  to  raise. 

We  therefore  advise  that  the  judgment  appealed  from 
l)e  affirmed. 

FooTB,  C,  and  Gibson,  C,  concurred. 

The  CouKT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  affirmed. 
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[Na  18868.    In  Bank.— Jannary  A,  1891.] 

E.  O.  STJKEFORTH,  Rbbpondeitt,  v.  GEORGE  TX)RD, 
Appellant. 

PLCADINO-^FbAUD — OENSBAX.  AlXaOATlOW— 'WAlVMJi     APPMAIfOn- 

JBonon  FOB  Fdut  TUis.— Where  an  answer  alleges  fraud 
in  genera]  terms*  and  the  plaintiff  goes  to  trial  upon  the  issue 
without  objection  to  the  pleading,  or  to  the  evidence  of 
fraud*  all  objection  is  waived,  and  It  cannot  be  urged  upon 
appeal  for  the  first  time  that  there  was  no  Issue  of  fraud 
by  reason  of  the  failure  of  the  answer  to  allege  the  particular 
f^cts  constituting  the  fraud. 
Id. — JusTina4Ti0N  of  Attaghmkitt — Fbauduubrt  TaAwaiEa  Da- 
MUBBBi— Waives.— The  answer  of  a  sheriff  in  an  action  for 
damages  for  seizing  goods  claimed  by  the  plaintiff,  under  a 
writ  of  attachment  against  his  vendor,  which  denies  the 
plaintiff's  title,  and  pleads  in  general  terms  that  the  sale  to 
him  was  pretended,  false,  and  fraudulent,  and  made  with 
the  purpose  and  intent  to  hinder,  delay,  and  defraud  his 
creditors,  is  demurrable  on  account  of  the  general  allegation 
of  fraud;  but  a  failure  to  demur  to  the  answer,  or  object  to 
the  evidence  of  the  fraud,  is  a  waiver  of  the  objection. 

Id. — FaILUBB    to    ObJB(}T    to    EvIDENOD — ^NEW-TBIAL    SrATBMBlfT. — 

Where  the  party  pleading  fraud  generally  moves  for  a  new 
trial,  and  the  statement  fully  sets  out  the  evidence  of  fraud, 
and  specifies  sufliciently  that  the  verdict  is  against  that  evi- 
dence, the  fact  that  no  objection  to  the  evidence  of  fraud 
appears  in  the  statement  is  sufficient  proof  that  none  was 
made  at  the  trial. 

Id.— Benkfit  or  Waiveb— Appeal  bt  Pabtt  Flbadinq  Fbattd  Obn- 
EBALLT. — ^The  fact  that  the  verdict  was  against  the  party 
alleging  the  fraud  in  general  terms  is  not  ground  for  deny- 
ing him,  on  appeal,  the  benefit  of  the  waiver  by  the  pre- 
vailing party  of  the  insufficiency  of  the  allegations  of  fraud. 

Exception  to  Instbuotions  —  JSktby  op  BtCEPTioK. — ^Where  the 
record  shows  that  counsel  for  the  defendant,  as  the  jurors 
were  retiriug,  asked  to  have  an  exception  entered  to  all  the 
Instructions  given  at  the  request  of  the  plaintiff  and  on  the 
court's  own  motion,  and  to  all  instructions  refused  upon  the 
request  of  the  defendant,  to  which  request  the  court  as- 
sented, a  sufficient  exception  is  shown  as  to  the  written  re- 
quests to  charge  given  and  refused,  though  not  to  oral 
charge  of  the  court;  and  the  fact  that  no  exception  was  in 
fact  entered  in  the  minutes  of  the  court,  nor  In  the  report- 
er's notes  of  the  trial,  is  immaterial. 

PRAonuLENT  TBAKSFERr— iNSTBUcnoNS. — ^Whoro  facts  are  estab- 
lished from  which  the  jury  would  be  justified  in  inferring 
fraud  in  the  transfer  of  goods  to  the  plaintiff,  though  the 
Inference  may  not  be  absolutely  necessary,  the  defendant  is 
entitled  to  have  the  issue  of  fraud  submitted  to  the  jury 
upon  instructions  fully  and  fairly  stating  the  law  applicable 
to  a  fraudulent  transfer. 
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Id. — Value  op  Goods — ^Admission  op  Pleadtnos — ESbbonsous  In- 
struction.— Where  the  pleadings  admit  the  value  of  the 
goods  seized  by  the  defendant,  an  instruction  authorizing 
the  Jury  to  find  a  less  value  is  erroneous,  though  perhaps 
not  sufficient  ground  for  a  reversal. 

Id. — Preference  of  Creditor— Good  Faith. — Instructions  to  the 
effect  that  a  transfer  of  property  by  a  debtor  to  one  creditor 
in  preference  to  others  is  not  necesarily  fraudulent,  although 
not  positively  erroneous,  should  be  qualified  by  the  state- 
ment that  the  transfer  must  be  made  in  good  faith. 

Id. — Fraud  in  Law — Consciousness  op  Wrong. — It  is  error  to  re- 
fuse an  instruction  that  a  man  is  gu!lty  of  fraud  in  doing 
what  the  law  deems  fraudulent,  although  he  may  not  be 
conscious  that  he  is  committing  any  wrong. 

Id. — Fraudulent  Intent — ^Transfer  to  Creditor  in  Ezobss  of  De- 
mand.— The  acceptance  by  a  creditor  from  an  insolvent 
debtor  of  an  amount  of  property  largely  in  excess  of  his 
demand  Is  a  circumstance  tending  to  prove  a  fraudulent  in- 
tent, and  a  refusal  to  so  instruct  the  Jury  is  erroneous. 

Id. — Agreement  to  Refund  Surplus. — An  agreement  between  an 
insolvent  debtor  and  a  creditor,  to  whom  he  transferred  all 
his  property,  that  the  creditor  would  refund  the  surplus  pro- 
ceeds, is  a  circumstance  tending  to  show  that  the  transfer 
was  made  with  intent  to  delay  and  defraud  creditors,  and 
it  is  error  to  refuse  an  Instruction  to  that  effect. 

Id. — Evidence  op  Agreement. — The  fact  that  the  value  of  the 
property  so  transferred  is  grossly  In  excess  of  the  creditor's 
claim  is  a  circumstance  tending  to  show  that  such  an  under- 
standing exists,  and  the  Jury  should  be  so  instructed. 

Id. — Circumstantial  Evidence. — Where  the  evidence  of  the  al- 
leged fraud  is  circumstantial  and  presumptive,  it  is  error  to 
refuse  a  correct  Instruction  as  to  the  necessity  in  most  cases 
of  relying  upon  such  evidence  to  prove  fraud,  and  as  to  the 
amount  of  proof  required  to  establish  it  satisfactorily. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oeorge  A.  Bcmkin,  and  T.  C.  Coogan,  for  Appellant 

P.  F.  Simonds,  and  Cross  <&  Denson,  for  Respondent 

Beatty,  C.  J. — This  is  an  action  to  recover  damage,** 
on  account  of  the  seizure  by  defendant,  under  a  writ  of 
attachment,  of  certain  goods  claimed  by  the  plaintiff. 
The  case  arose  under  the  following  circumstances:  On 
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the  ISth  of  Augast,  1888,  L.  M.  Sukeforth,  who  for 
a  number  of  years  theretofore  had  carried  on  a  certain 
carpet  business  at  Nevada  City,  being  largely  indebted 
and  insolventi  sold,  transferred,  and  delivered  to  the 
plaintiff,  who  is  his  brother,  for  a  nominal  considera* 
tion  of  fifteen  hundred  dollars,  his  entire  stock  in  trade, 
all  his  outstanding  bills  and  accounts,  and  all  other  prop- 
erty exempt  from  execution  v.hich  he  then  possessed. 
Among  his  creditors  at  the  time  of  this  transfer  were 
Sloan  &  Co.,  wholesale  carpet  dealers,  who  caused  a  suit 
to  be  instituted  upon  their  claim,  and  in  said  suit 
caused  an  attachment  to  be  issued,  which  was  levied  by 
the  defendant,  as  sheriff  of  Nevada  County,  on  the  stock 
of  carpets,  etc,  then  in  the  possession  of  the  plaintiff, 
and  claimea  by  him  as  vendee  of  his  brother.  There- 
upon this  action  was  commenced  against  the  sheriff,  who 
defends  upon  the  ground  that  the  sale  from  L.  M.  Suke- 
forth  to  the  plaintiff  was  fraudulent  and  void  as  to  cred- 
itors. 

The  case  was  tried  by  a  jury,  who  found  for  the  plain- 
tiff, and  the  defendant  appeals  from  the  judgment,  and 
from  an  order  denying  his  motion  for  a  new  trial. 

At  the  trial  in  the  superior  court,  all  questions  of  fact 
were  eliminated  from  the  case  by  the  mutual  admissions 
of  counsel,  except  the  single  one  of  fraud  in  the  sale,  and 
all  the  assignments  of  error  which  we  are  asked  to  con- 
sider relate  exclusively  to  that  matter. 

A  preliminary  objection  is  made  by  the  respondent  to 
any  consideration  of  the  errors  assigned,  upon  the  ground 
that  the  answer  of  the  defendant  was  insufficient  to  raise 
the  issue  of  fraud. 

The  allegations  of  the  answer  upon  this  point  are  as 

follows:  "That  the  defendant  is  informed  and  believes,  and 

upon  such  information  and  belief  so  avers  the  fact  to  be, 

that  on  or  about  the  said  fifteenth  day  of  August,  1888, 

while  said  L.  M.  Sukeforth  was  so  as  aforesaid  engaged  in 

business,  and  while  he  was  so  as  aforesaid  indebted,  be, 
LXXXVII.  Cal.— 26 
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laid  L  M.  Sukef orth,  and  the  plaintiff,  who  is  his  brother, 
sonspired  together  for  the  purpose  and  with  the  intent 
o  hinder,  delay,  and  defraud  the  creditors  of  said  L.  M. 
Sukeforth  out  of  their  just  debts  and  demands  against 
lim,  said  L.  M.  Sukeforth;  and  with  such  purpose  and 
ntent  the  said  L.  M.  Sukeforth  made  a  pretended,  false, 
ind  fraudulent  sale  of  the  property  mentioned  in  plain- 
iff's  complaint,  and  of  all  other  property,  save  such  as 
fl  by  law  exempt  from  execution,  owned  by  said  L  if. 
Sukeforth,  to  the  plaintiff,  and  with  such  purpose  and 
ntent  the  said  plaintiff  received  said  pretended  false  and 
:raudulent  conveyance,  and  thereupon  said  plaintiff  took 
)ossession  of  said  property  and  so  held  the  same,  and  not 
otherwise.*' 

If  there  had  been  a  demurrer  to  the  answer,  it  would 
probably  be  lield,  on  the  authority  of  Pehrson  v.  Hewitt, 
r9  Cal.  598,  and  other  cases  cited  by  respondent,  that 
hese  allegations  were  insufficient  as  a  plea  of  fraud.  Or 
f  evidence  tending  to  prove  the  supposed  fraud  had  been 
>bjected  to  at  the  trial  upon  the  ground  of  immateriality, 
he  objection  would  probably  have  been  sustained  unless 
he  answer  had  been  amended. 

But  there  was  no  demurrer  to  the  answer,  and  at  the 
rial  evidence  was  offered  and  admitted,  without  any  ob- 
iection  whatever,  which  tended  in  the  strongest  manner 
o  establish  every  fact  necessary  to  invalidate  the  sale  on 
he  ground  of  fraud. 

The  question,  therefore,  is,  whether  a  party  who  has 
reated  an  answer  containing  a  general  allegation  of  fraud 
IS  sufficient  to  raise  the  issue,  by  going  into  a  trial  of 
ill  tie  questions  involved,  without  any  objection,  can 
nake  the  point  here  for  the  first  time  that  there  is  no 
>uch  issue  in  the  case. 

We  think  there  can  be  no  manner  of  doubt  that  if  the 
verdict  and  judgment  in  this  case  had  been  in  favor  of 
h%  defendant,  and  the  plaintiff  had  been  appealing,  he 
cvould  not  have  been  heard  to  allege  the  defect  in  the 
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answer^  which  he  relies  on  here  to  prevent  a  consider- 
ation of  the  errors  assigned  by  the  defendant 

In  King  v.  Davis,  84  Cal.  106,  the  plaintiffs  were  ap- 
pealing,  and  in  this  court  objected  to  the  answer,  on 
precisely  the  ground  taken  by  the  respondent  here.  But 
the  court  said:  ^^The  point  made  by  the  appellant,  that 
the  answer  does  not  make  an  issue  of  fraud,  cannot  bo 
considered  by  us  further  than  to  say  that  it  comes  too 
late.  The  answer  contains  a  general  allegation  of  fraud, 
and  the  appellant  went  to  trial  upon  the  issue  thus 
joined  without  making  any  exception  to  the  answer  on 
the  score  of  insufficiency.  Kor  was  any  objection  made 
by  the  appellant  to  the  testimony  introduced  by  the  re- 
spondent in  support  of  the  issue  of  fraud.  On  the  con- 
trary, that  issue  was  assumed  to  have  been  properly 
made,  and  was  tried  upon  its  merits.  Under  these  cir- 
cumstances, an  objection  to  the  answer  that  it  does  not 
contain  a  statemoit  of  the  particular  facts  and  circum- 
stances constituting  the  alleged  fraud  cannot  be  enter- 
tained by  us.'' 

The  proposition,  that  the  failure  to  allege  the  partic- 
ular facts  constituting  fraud,  or  estoppel,  or  other  special 
defenses  pleaded  in  general  terms,  may  be  waived  by 
failure  to  demur  or  to  object  to  the  evidence  offered  at 
the  trial  has  been  affirmed  over  and  over  again  in  a  long 
series  of  cases  running  through  our  reports,  from  the 
first  volume  down  to  the  case  of  Hughes  v.  Wheeler,  76 
CaL  280. 

We  refer  to  the  following^  among  many  others :  Lee  v. 
Figg,  87  CaL  835 ;  Hutchings  r.  Castle,  48  CaL  155 ;  Bull 
V.  Ford,  66  CaL  176. 

Against  this  long  list  of  cases  is  cited  the  recent  deci- 
sion of  Department  One  of  this  court,  in  Albertoli  v. 
Branham,  80  CaL  633,  which  is  supposed  to  establish  a 
different  doctrine. 

If  that  case  could  not  be  distinguished  from  this,  it 
would  be  sufficient  to  say  that  it  is  not  law.     A  decision 
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if  one  Department  of  this  court  cannot  be  held  to  have 
overruled  a  long  line  of  cases  decided  by  the  whole  court, 
specially  when  they  are  not  even  named  or  otherwise  re- 
erred  to  in  the  Department  decision,  and  were  evidently 
lot  considered. 

But  the  truth  is,  that  case  diflFered  from  this,  and  from 
he  cases  above  cited,  in  the  important  particular  that  the 
evidence  of  fraud  was  objected  to  at  the  trial  (though 
he  report  does  not  show  it).  By  reason  of  this  fact, 
probably,  counsel  for  defendant  did  not  make  the  point 
hat  there  had  been  any  waiver  of  defects  in  his  plea  of 
raud,  and  did  not  cite  any  of  the  cases  holding  the  doc- 
rine  above  quoted  from  King  v.  Davis,  34  Cal.  106.  His 
(rhole  contention  was,  that  his  plea  was  sufficient,  and 
hat  was  the  only  question  which  the  Department  decided. 
Therefore  the  rule  of  King  v.  Davis,  34  Cal.  106,  is  still 
inquestionably  the  law  of  this  state,  as  it  unquestionably 
ught  to  be. 

But  the  respondent  contends  that  it  does  not  apply  to 
his  case,  because, — 1.  The  answer  was  in  such  form  that 
le  could  not  have  demurred  to  it  on  any  ground  allowed 
y  the  statute,  and  therefore  he  waived  nothing  by  fail- 
ire  to  demur ;  2.  The  record  does  not  show  that  he  failed 
0  object  to  evidence  of  fraud ;  3.  The  defect  in  the  plea 
/as  not  cured  by  verdict,  as  in  King  v.  Davis,  34  Cal.  106, 
nd  other  cases  in  which  the  verdict  was  in  favor  of  and 
lot  against  the  plea,  as  it  is  in  this  case. 

With  respect  to  the  first  point,  respondent  says  the 
►lea  of  fraud  was  not  separately  stated,  but  was  coupled 
7ith  a  denial  of  plaintifl^s  ownership,  which  made  the 
nswer  good  against  the  general  demurrer  to  the  whole 
nswer,  and  a  demurrer  to  the  plea  of  fraud  impracticable. 
7e  think,  however,  that  the  plea  of  fraud  is  separately 
tated  in  the  answer,  and  might  have  been  separately  de- 
murred to.  But  if  it  was  not  separately  stated,  it  must 
e  regarded  as  qualifying  the  denial  in  general  terms  of 
laintiffs  ownership,  and  showing  that  such  denial  meant 
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nothing  more  than  that  the  plaintiff  was  not  the  owner  of 
the  goods,  because  the  transfer  from  L.  M.  Sukeforth  was 
void  as  to  creditors,  by  reason  of  fraud.  In  which  case 
— assuming  that  the  fraud  was  insufficiently  pleaded — 
the  whole  answer  was  demurrable,  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defense,  or  that 
it  was  ambiguous,  uncertain,  and  unintelligible.  (Code 
Civ.  Proc,  sec  444.) 

As  to  the  second  point  It  is  true,  as  contended  by 
respondent,  that  there  is  no  express  statement  in  tlic 
record  to  the  effect  that  he  failed  to  object  to  the  evi- 
dence of  fraud;  but  we  do  not  deem  such  an  express 
statement  necessary,  if  the  fact  can  be  clearly  inferred 
from  the  statement,  as  we  think  it  can.  The  defendant, 
in  moving  for  a  new  trial,  specified  in  his  statement  the 
particular  grounds  upon  which  he  relied,  and  every 
specification  of  fact  or  law  showed  that  he  relied  upon 
having  proved  every  fact  necessary  to  establish  a  fraudu- 
lent sale.  He  also  set  out  the  evidence  to  sustain  his 
specifications,  all  appearing  to  have  been  received  with- 
out any  objection  upon  the  ground  that  fraud  had  not 
been  pleaded.  If  any  such  objection  had  been  made,  it 
was  the  right  of  the  respondent  to  amend  the  proposed 
statement  so  as  to  show  it,  and  undoubtedly  he  would 
have  done  so.  The  fact,  therefore,  that  no  objection  ap- 
pears to  have  been  made  is  proof  that  there  was  none. 
To  hold  otherwise,  would  destroy  all  the  advantage  of 
the  doctrine  of  waiver;  for  in  all  cases  where  the  party 
had  not  been  warned  of  the  defects  of  his  plea  by  de- 
murrer or  objection  to  evidence,  he  would  be  wholly  un- 
aware of  the  necessity  of  making  it  appear  by  his  state- 
ment or  bill  of  exceptions  that  he  had  not  been  warned, 
and  the  court  would  merely  have  saved  him  from  one 
snare  in  order  to  involve  him  in  another. 

As  to  the  third  ground  for  denying  the  defendant  the 
benefit  of  the  doctrine  of  waiver,  we  think  that  the  fact 
that  he  is  appealing  is  rather  in  his  favor  than  otherwise. 
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In  King  ▼•  Davis,  84  CaL  106,  as  in  all  the  cases  in 
which  the  plaintiff  was  appealing,  the  only  consequence 
of  a  reversal  of  the  judgment  on  account  of  the  insuffi- 
ciency of  the  plea  would  have  heen  a  retrial  of  the  cause 
upon  amended  pleadings;  but  to  affirm  the  judgment  on 
that  ground  when  the  defendant  is  appealing  would  leave 
him  without  remedy  or  hope  of  redress.  Therefore,  when 
he  is  appealing  in  a  meritorious  case  in  which  he  might 
prevail  on  a  new  trial  under  correct  rulings,  it  would  be 
even  more  unjust  to  allow  plaintiff  to  object  to  his  plea 
in  this  court  for  the  first  time  than  it  would  have  been 
to  allow  the  objection  in  the  cases  cited. 

For  these  reasons,  we  conclude  that  the  defendant  is 
entitled  to  have  his  appeal  considered  on  its  merits. 

His  first  proposition  is,  that  the  evidence  showed 
without  substantial  conflict  that  the  transfer  of  the 
property  in  controversy  by  L,  M.  Sukeforth  to  plaintiff 
was  fraudulent  and  void  as  to  creditors,  and  that  the  su- 
perior court  erred  in  not  granting  a  new  trial  on  that 
ground. 

It  is  certain  that  many  facts  were  established,  without 
any  conflict  in  the  evidence,  from  which  the  jury  would 
have  been  justified  in  inferring  a  fraudulent  intent  upon 
the  part  of  plaintiff  and  his  brother  in  making  and  ac- 
cepting the  transfer;  but  we  are  not  willing  to  say  that 
such  inference  was  absolutely  necessary.  It  is,  however, 
certain  that  the  case  was  such  as  entitled  the  defendant 
to  have  the  issue  of  fraud  submitted  to  the  jury  upon  in- 
structions fully  and  fairly  stating  the  law  applicable 
thereto. 

This,  we  think,  was  not  done^  the  court  having  given 
instructions  that  should  have  been  refused  or  qualified, 
and  refused  instructions  that  should  have  been  given. 
But  here^  again,  we  are  met  with  the  technical  objection 
that  the  errors  of  the  court  in  giving  and  refusing  in- 
structions cannot  be  reviewed,  because  they  were  not  ex- 
cepted to  in  time,  or  at  alL 


Digitized  by 


Google 


JaiL  1891.]  SUKSFO&TH   t;.    LOBB.  407 

The  objection  is  based  upon  the  following  statement 
in  the  record: — 

'^After  the  officer  had  been  sworn  to  take  charge  of 
the  jury,  and  as  the  jurors  were  retiring^  but  before  thej 
were  out  of  the  court-room^  counsel  for  the  defendant 
stepped  up  to  the  side  of  the  bench,  and  said  to  the  court : 
'I  would  like  an  exception  entered  to  all  the  instruc- 
tions given  by  the  court  at  the  request  of  the  plaintiff, 
to  all  the  instructions  asked  by  the  defendant  and  refused 
by  the  courts  and  to  all  instructions  given  by  the  court 
on  its  own  motion.' 

'^The  court  said:  ^ave  any  exceptions  entered  you 
desire.' 

^'Counsel  said :  'Shall  I  have  the  clerk  enter  them  f 

"The  court  replied:  *If  you  choose  to  do  so/ 

''Neither  the  minutes  of  the  court  kept  by  the  clerk, 
nor  the  reporter's  notes  of  the  trial,  show  that  any  ex- 
ception to  instructions  was  reserved  or  entered," 

This  shows  very  clearly  that  a  sufficient  exception  was 
taken  to  the  written  requests  to  charge  given  and  re- 
fused (McCreery  v.  Everding,  44  Cal.  249 ;  Shea  v.  P.  £ 
B,  V.  B.  R.  Co.,  44  CaL  429),  though  it  was  probably  in- 
sufficient as  an  exception  to  the  oral  charge  of  the  court. 
(Rider  v.  Edgar,  64  Cal.  130,  and  cases  there  cited.)  We 
will  therefore  consider  only  the  exceptions  to  the  written 
charges. 

It  was  error  to  give  plaintiff's  instruction  No.  15, 
which  was  as  follows:  "If  you  find  a  verdict  for  the 
plaintiff  in  this  case,  your  verdict  will  be  for  the  value 
of  the  property  converted  by  the  defendant  at  the  time 
of  the  conversion,  not  exceeding  the  sum  of  four  thou- 
sand dollars^  together  with  interest  thereon  from  August 
25,  1888,  to  this  date,  at  the  rate  of  seven  per  cent  per 
annum." 

The  property  taken  by  defendant  was  alleged  in  the 
complaint  and  admitted  by  the  answer  to  be  worth  four 
thousand  dollarsi  and  a  verdict  for  the  plaintiff  could  not 
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properly  have  been  rendered  for  less  than  four  thonsand 
dollars  and  interest  Under  this  instruction,  the  jury 
were  allowed  to  find,  and  they  did  find,  a  verdict  for  less 
than  four  thousand  dollars. 

This  does  not  look  like  an  injury  to  the  defendant, 
but  he  complains  that  he  was  injured  by  the  instruction, 
in  this  way:  If  the  jury  had  been  compelled  to  find  for 
the  plaintiff  for  four  thousand  dollars  or  not  at  all,  they 
would  have  found  for  defendant;  but  being  allowed  to 
find  a  smaller  verdict  for  plaintiff,  they  eased  their  con- 
sciences by  a  sort  of  compromise  between  what  they 
wished  and  what  the  law  demanded.  We  scarcely  think 
that  this  would  have  been  a  ground  for  reversal,  but  as 
the  case  is  to  be  remanded  for  a  new  trial  on  othet 
grounds,  and  as  the  defendant  deems  himself  injured  by 
this  instruction,  we  feel  constrained  to  pronounce  it  er^ 
roneous. 

It  cannot,  perhaps,  be  said  that  the  first,  eleventh,  and 
thirteenth  instructions,  asked  by  plaintiff,  are  positively 
erroneous.  They  are  all  to  the  effect  that  a  transfer  of 
property  by  a  debtor  to  one  creditor,  in  preference  to 
others,  is  not  necessarily  fraudulent.  It  would  have  been 
better,  however,  in  view  of  the  facts  of  this  case,  to  have 
added  the  qualification  that  such  transfer  must  be  made 
in  good  faitL 

The  instructions  asked  by  defendant,  and  numbered  4, 
6,  11,  and  16,  were  all  correct  and  pertinent,  and  the  re- 
fusal to  give  them  was  error,  and  error  clearly  prejudicial 
to  the  defendant 

By  the  first  (No.  4),  the  defendant  sought  to  impress 
upon  the  jury  the  view  that  a  man  is  guilty  of  fraud  in 
doing  what  the  law  deems  fraudulent,  although  he  may 
not  be  conscious  that  he  is  committing  any  wrong. 
By  the  second  (No.  6),  the  court  was  asked  to  instruct 
the  jury  that  the  acceptance  by  a  creditor  from  an  in- 
solvent debtor  of  an  amount  of  property  largely  in  ex- 
cess of  his  demand  is  a  circumstance  tending  to  prove 


Digitized  by 


Google 


Jan.  1891.]  Suk£fobth  v.  Lobd.  409 

a  fraudulent  intent  By  the  third  (No.  11),  the  court 
was  asked  to  charge  as  follows:  '^If  a  debtor  who  is  in- 
solvent transfers  to  one  of  his  creditors  all  his  property 
except  such  as  is  exempt  from  execution,  with  an  under- 
standing or  agreement  between  himself  and  his  creditor 
that  the  latter  will  dispose  of  the  property  so  trans- 
ferred, and  after  paying  himself,  refund  whatever  re- 
mains to  the  debtor,  such  an  understanding  or  agree- 
ment would  be  a  circumstance  tending  to  show  that  the 
transfer  was  made  with  the  intent  to  delay  and  defrauil 
creditors;  and  where  the  value  of  the  property  so  trans- 
ferred is  grossly  in  excess  of  the  creditor's  claim,  that  is 
a  circumstance  tending  to  show  that  such  an  understand- 
ing exists. '^ 

The  fourth  (No.  16)  contains  a  correct  statement  as 
to  the  necessity  in  most  cases  of  relying  upon  circum 
stantial  or  presumptive  evidence  to  prove  fraud,  and  of 
the  amount  of  proof  required  to  establish  it  satisfactorily. 

From  the  character  of  the  evidence  in  this  case,  it 
was  important  that  the  jury  should  be  correctly  informed 
on  all  these  points,  and  for  the  error  in  refusing  thesf 
instructions,  the  judgment  and  order  appealed  from  must 
1)6  reversed. 

We  see  no  error  in  the  other  rulings  complained  of. 

Judgment  and  order  reversed,  and  cause  remanded. 

McFabland,  J.,  Patkrsow,  J.»  and  Shakpstbin,  J., 
concurred. 
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[No.  12510.    In  Bank.— January  4,  1891.] 

DON  F.  MILLER,  Appellant,  v.  ELIZABETH  WADE 
BT  AL.,  Respondents. 

NoNsun^— Bux  or  Exceptions — Spbciticatiors  op  Bbbor — ^Appeal. 
—On  an  appeal  from  a  Judgment  of  nonsuit,  the  rdllng  of 
the  court  in  granting  the  nonsuit  cannot  be  reviewed  unless 
the  hill  of  exceptions  assigns  or  specifies  the  ruling  of  the 
court  as  error. 

fD. — Reydew  op  EMdencb— Time  fob  Appeal — Ck)N8TBVcnoN  of 
Code. — ^The  ruling  on  a  motion  for  a  nonsuit  is  a  "decision," 
within  the  meaning  of  section  939  of  the  Code  of  Civil  Pro- 
cedure, and  as  the  whole  question  depends  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  decision  of  the  trial 
court  upon  the  motion,  the  appeal  must  he  taken  within 
sixty  days,  to  be  available  for  a  review  of  the  ruling. 

Id. — ^Review  of  Jxhioment  of  NoNstJir  —  Gbounds  of  Motion — 
Waives, — ^Where  a  nonsuit  is  granted,  the  decision  of  the 
trial  court  will'  be  upheld,  if  the  ruling  can  be  Justified  on 
any  ground,  whether  made  a  ground  of  the  motion  or  not, 
and  the  fact  that  the  record  does  not  show  the  grounds  upon 
which  the  motion  was  made,  or  that  any  grounds  were  as- 
signed, will  not  Justify  a  reversal  of  the  Judgment  of  nonsuit. 

Id. — ^Waives  op  Obounds  op  Motion. — ^An  appellant  whose  motion 
for  nonsuit  is  denied  must  show  that  he  pointed  out  to  the 
court  below  the  grounds  of  his  motion,  and  any  ground  not 
there  urged  is  waived;  but  this  rule  can  have  no  application 
where  the  decision  is  in  favor  of  the  moving  party. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  granting  a  motion  for  a  nonsuit 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Alien,  and  D.  L.  Smoot,  for  Appellant. 

Oeorge  F.  Hoeffer,  and  Moore  <&  Reed,  for  Respondents. 

WoEK,  J. — ^This  is  an  appeal  by  the  plaintiff  from 
a  judgment  of  nonsuit  There  is  a  bill  of  exceptions, 
which  contains  the  evidence,  and  from  which  it  appears 
that  a  nonsuit  was  granted;  but  the  ruling  of  the  court 
is  not  assigned  or  specified  as  error.  Such  an  assign- 
ment has  been  held  to  be  necessary  to  present  the  ques- 
tion to  this  court  (Schroeder  v.  Schmidt,  74  Cal.  459 ; 
see  also  Polach  v,  Oumee,  66  CaL  267 ;  Malone  v.  County 
of  Del  NoHe,  77  Cal.  217.) 
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Hie  aflfiigmnent  of  enor  is  the  pleading  -which  points 
out  the  particular  question  raised  and  passed  upon  in  the 
court  below,  and  presented  to  this  court  for  review.  The 
bill  of  exceptions  is  intended  to  present  the  facts  and  the 
exception  which  sustains  the  point  made,  and  thus  re- 
served for  our  determination.  {Pico  v.  Cohn,  78  Cal. 
385.)  If  this  were  not  so,  this  court  would  be  compelled, 
instead  of  looking  to  the  assignment  of  errors  for  the 
questions  presented,  to  search  the  whole  transcript  to 
find  them;  opposing  counsel  would  have  no  means  of 
knowing  what  points  would  be  relied  upon,  until  the 
briefs  were  filed  in  this  court,  and  questions  could  be 
urged  here  that  had  never  been  called  to  the  attention  of 
the  court  below  on  a  motion  for  a  new  trial.  A  different 
rule  was  declared  in  one  case,  in  Department,  in  which 
a  distinction  is  made  between  a  statement  and  a  bill  of 
exceptions  in  this  respect  (Shadlmm  v.  Daly,  76  Oal. 
356.)  It  is  true,  as  said  in  that  case,  that  the  statute 
applies,  in  terms,  to  statements  only,  but  this  court  has 
held,  in  a  number  of  cases,  that  a  statement  and  a  bill  of 
exceptions  are  the  same;  and  where  a  bill  of  exceptions 
is  used  on  a  motion  for  a  new  trial,  and  is  thereby  made 
to  take  the  place  of  the  statement,  it  must  contain  every- 
thing necessary  to  present  the  question  by  a  statement. 
Undoubtedly  a  bill  of  exceptions  might  be  used  where  a 
statement  might  not  be  proper,  and  in  many  cases  no 
specification  of  error  would  be  necessary.  But  where  a 
bill  of  exceptions  is  used  as  the  basis  of  a  motion  for  a 
new  trial,  it  is  a  statement  The  court  below  has  a  right 
under  the  code  to  have  specifically  pointed  out  all  errors 
relied  upon  in  making  the  motion,  and  this  court  can  only 
be  called  upon  to  pass  upon  such  questions  as  have  thus 
been  specified  and  relied  upon  in  the  trial  court 

That  such  was  the  intention  of  the  code  we  have  no 
doubt,  and  it  is  absolutely  necessary  that  it  should  be  so, 
in  order  that  cases  may  be  fairly  presented  and  properly 
decided.     The  same  rule  must  prevail  in  any  case  where 
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the  error  to  be  reviewed  depends  upon  the  evidence  given 
at  the  trial,  whether  it  is  necessary  to  present  the  error 
complained  of  by  a  motion  for  a  new  trial  or  not  The 
policy  of  the  law  is,  that  a  question  should  be  presented 
to  the  court  below,  and  an  opportunity  be  given  to  that 
court  to  correct  the  error,  if  one  has  been  committed,  be- 
fore appealing  to  this  court 

It  is  further  contended  by  the  respondent,  that  as  the 
determination  of  the  question  whether  or  not  the  non- 
suit was  properly  granted  depends  entirely  upon  the  suffi- 
ciency of  the  evidence  to  make  out  the  plaintifPs  case, 
the  appeal  must  have  been  taken  within  sixty  days,  and 
as  this  appeal  was  not  taken  within  that  time,  it  was  too 
late. 

Section  939  of  the  Code  of  Civil  Procedure  provides: 
''But  an  exception  to  the  decision  or  verdict,  on  the  ground 
that  it  is  not  supported  by  the  evidence,  cannot  be  reviewed 
on  an  appeal  from  the  judgment,  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the  judgment *' 

We  think  the  ruling  on  the  motion  for  a  nonsuit  was  a 
decision  within  the  meaning  of  this  section,  and  althou^ 
the  ruling,  if  erroneous,  has  been  held  to  be  an  error  of 
law,  the  whole  question  depends,  in  this  court,  upon  the 
sufficiency  of  the  evidence  to  sustain  the  decision  of  the 
trial  court  The  appeal  must  be  taken  within  sixty  days 
to  be  available. 

The  appellant  contends  that  the  judgment  of  nonsuit 
cannot  be  upheld  in  this  case,  because  the  record  does 
not  show  the  grounds  upon  which  the  motion  was  made, 
or  that  any  grounds  were  assigned.  This  would  be  so 
if  the  nonsuit  had  been  denied,  and  the  defendant  had 
appealed.  But  it  is  not  so  where  the  nonsuit  was  granted. 
The  decision  of  the  trial  court  will  be  upheld  where  the 
nonsuit  is  granted,  if  the  ruling  can  be  justified  on  an; 
ground,  whether  made  a  ground  of  the  motion  or  not 
The  reason  for  this  is,  that  the  moving  party  must  show 
error  on  appeal,  and  in  order  to  sustain  an  appeal  in  thui 
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class  of  cases^  he  nrnst  show  that  he  pointed  ont  to  the 
court  below  the  grounds  of  his  motion. 

If  he  did  not,  the  objection  is  waived.  But  this  rule 
cannot  apply  where  the  motion  is  granted,  as  the  doctrine 
of  waiver  can  have  no  application  where  the  decision  ib 
in  favor  of  the  moving  party. 

But  notwithstanding  our  conclusion  that  the  question 
is  not  properly  presented,  we  have  examined  the  evi- 
dence carefully,  and  are  satisfied  that  the  evidence  of 
the  plaintiff  was  entirely  insufficient  to  make  out  his 
case,  or  to  put  the  defendant  upon  her  proof. 

Judgment  affirmed. 

Shabpstein,  J.,  and  Fox,  J.,  concurred. 

Patebson,  J.,  and  McFabulnd,  J. — ^We  concur  in  the 
judgment  on  the  ground  last  stated.  The  decision  of 
the  Department  in  Shadbum  v.  Daly,  76  Cal.  355,  is  cor- 
rect, in  our  opinion,  and  should  be  adhered  to. 

Ds  Hayev,  J.,  and  Thobnton,  J.,  dissented. 


[No.  13678.    In  Banlc—Jannary  4,  1891.] 

JANE  ANN  CLAVEY,  Admiwistkateix,  etc.,  et  al., 
AppELiAjffTS,  V.  JOSEPH  LORD,  Respondent. 

Appeai/— Revtcw  of  E^riDENCB — CREDiBiLrrr  OF  WrrNESSES — Pind- 
iiro  RcNDKRBD  IMMATERIAL. — ^The  flnd^ngs  of  the  court  below 
will  not  be  disturbed  upon  appeal,  when  there  Is  evidence 
to  support  them,  and  nothing  appears  In  the  record  to  show 
that  the  court  did  not  justly  estimate  the  credibility  of  the 
witnesses;  nor  will  a  particular  finding  be  disturbed,  If  other 
findings,  justified  by  the  evidence,  render  the  Issue  Imma- 
terial. 

Vebdiot  in  Bqutty  Case — ^Poweb  of  Court. — The  verdict  In  an 
equity  case  Is  only  advisory  to  the  court  until  adopted,  and 
the  court  may  of  Its  own  motion  disregard  It  and  set  It  aside. 

Dblat  in  Settino  Aside  Verdict  —  Waiver  of  Ortection. — The 
fact  that  no  action  was  taken  by  the  court  In  respect  to 
the  verdict  for  three  months  after  It  was  rendered,  and 
after  each  party  had  moved  for  judgment  upon  lt»  Is  no 


Digitized  by 


Google 


414  Ci^vEY  V.  LoBD.  [87  Cal. 

objection  to  the  action  of  the  court  In  then  disregarding  It, 
and  hearing  additional  evidence,  it  not  appearing  what  was 
the  cause  of  the  delay,  or  that  any  objection  thereto  was 
urged  by  the  appellants. 

Id. — Opening  Case  hor  Fubtheb  Eyidbncb  —  Discretion. — It  Is 
within  the  discretion  of  the  court  to  permit  further  evi- 
dence, when  It  sets  aside  the  verdict  In  an  equity  case;  and 
If  both  parties  are  permitted  to  Introduce  additional  evi- 
dence without  any  apparent  restriction,  and  there  Is  no  show- 
ing of  surprise,  or  of  want  of  opportunity  to  produce  any  ad- 
ditional available  evidence,  no  abuse  of  discretion  appears. 

Limits  or  Disobbtionaby  Poweb — ^Abuse  or  Discbetion. — ^Discre- 
tionary judicial  power  may  be  exercised  either  way,  and  the 
only  limitation  upon  its  exercise  Is,  that  it  must  not  be 
abused;  and  while  It  may  be  difficult  to  define  what  is 
meant  by  abuse  of  judicial  discretion,  one  of  its  essential 
attributes  is,  that  It  must  plainly  appear  to  effect  injustice. 

EMdencb — ^Impeachment  of  "W^raNESs — Contbadictort  Statement 
ATTEB  Testimony  Given  —  Insufficient  Objection.  —  The 
question  of  the  admissibility  of  evidence  offered  for  the  Im- 
peachment of  a  witness,  by  showing  that  after  h's  testimony 
was  given  he  had  made  contradictory  statements,  Is  not 
raised  by  an  objection  that  no  proper  foundation  had  been 
laid  for  impeachment,  if  the  objection  was  expressly  limited 
to  evidence  of  prior  contradictory  statements. 

I:). — Immatebial  EjVidence  —  Habmless  Ebbob — Appeal. — ^Where 
svldence,  admitted  against  objection,  relates  only  to  an  issue 
which  is  rendered  immaterial  by  the  evidence  and  findings 
upon  other  Issues,  which  are  decisive  of  the  case,  any  error 
in  its  admission  is  harmless,  and  is  not  ground  for  reversal 
of  the  judgment 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion* 

James  H.  Bvdd,  and  F.  D.  &  0.  W.  Nicol,  for  Appel- 
lant 

F.  W.  Street,  E.  A.  Rodgers,  and  J.  G.  Campbell,  for 
Respondent 

Vawclief,  C. — The  first  count  of  the  complaint  in 
this  action  alleges  that  the  decedent,  in  his  lifetime,  ver- 
bally contracted  with  the  defendant  to  deliver  to  the 
latter  a  large  number  of  stock  cattle,  which  the  defendant 
was  to  herd,  pasture,  feed,  and  care  for,  in  consideration 
of  which  the  defendant  was  to  have  one  half  of  the  in- 
crease of  said  cattle,  but  was  to  return  or  account  to  the 
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decedent  for  all  the  cattle  originally  delivered,  and  one 
half  the  increase,  at  the  expiration  of  the  contract  The 
contract  did  not  fix  or  state  the  time  during  which  the 
defendant  was  to  keep  the  cattle,  hut  it  is  alleged  that 
he  kept  them  until  William  Clavey  died, — June  25,  1885. 
Nor  is  the  date  of  the  contract  alleged,  but  it  appears 
that  it  was  made  in  1875. 

It  is  further  alleged,  on  information  and  belief,  that 
the  deceased  delivered  to  the  defendant,  under  the  con- 
tract)  ^'about  140  head  of  stock  cattle,"  which  defendant 
kept)  according  to  the  contract,  and  ^^that  the  increase 
of  said  cattle,  while  in  possession  of  the  defendant  under 
said  contract,  amounted  to  many  hundreds." 

It  is  further  alleged,  on  information  and  belief,  that 
during  the  lifetime  of  William  Clavey,  there  was  no  ac- 
counting between  him  and  defendant  in  regard  to  the 
cattle,  and  that  no  accounting  or  settlement  has  been 
made  between  plaintiffs  and  defendant  in  regard  to  the 
cattle  since  the  death  of  William  Clavey. 

In  the  second  count  it  is  alleged,  on  information  and 
belief,  that  during  the  lifetime  of  the  deceased,  he  and 
defendant  entered  into  a  verbal  contract,  '^by  the  terms 
of  which  they  were  to  purchase  large  tracts  of  land  in 
Tuolumne  County,  the  same  to  be  held  by  them  in  com- 
mon"; that  under  said  contract,  "Clavey  furnished  to 
defendant  large  sums  of  money  with  which  to  purchase 
and  pay  for  his  (Clavey's)  interest  in  the  aforesaid  land," 
and  that  defendant^  "with  said  money,  and  money  of 
his  own,  and  under  said  agreement,  did  purchase  large 
tracts  of  land,  the  deeds  and  conveyances  of  which  were 
taken  in  the  name  of  defendant,  and  in  trust,  however, 
for  the  joint  benefit  of  himself  and  said  Clavey,  each  of 
whom  owned  an  undivided  half  thereof";  that  the  de- 
fendant still  holds  the  title  to  said  lands,  and  "refuses  to 
account  to  plaintiffs  therefor,  or  for  the  rents  and  profits 
of  the  land,  or  for  the  money  invested  therein  by  Clavey, 
and  refuses  to  make  any  statement  of  his  trust  under 
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said  contract^  all  of  which  has  been  demanded  by  plain- 
tiffa.^' 

The  prayer  of  the  complaint  is:  1.  That  defendant 
account  for  the  cattle  under  the  contract  first  alleged; 
and  2.  That  he  account  for  all  money  received  by  him 
for  the  purchase  of  land  imder  the  contract,  alleged  in 
ihe  second  county  and  for  all  lands  purchased  therewith, 
and  for  the  rents  and  profits  thereof. 

The  answer  of  the  defendant  admits  a  contract  in  regard 
to  the  cattle,  but  with  the  additional  terms  that  the  de- 
fendant was  authorized  to  deal  with,  sell,  and  dispose  of 
rhe  cattle  and  the  increase,  as  his  own,  during  the  time 
he  should  keep  them,  and  account  to  Clavey  for  the  pro- 
ceeds of  such  sales,  and  that  defendant  was  not  to  be  lia- 
ble for  loss  of  cattle  by  death  or  otherwise ;  and  also  that 
defendant  was  to  hold  said  cattle  as  security  for  all  debts 
due  the  defendant  from  Clavey;  and  denies  that  Clavey 
delivered  to  defendant  more  than  seventy-seven  head  of 
cattle  under  the  contract;  denies  that  there  had  been  no 
accounting  and  settlement  with  Clavey  and  the  defendant; 
but  alleges  that  at  divers  times  he  had  accounted  to  and 
settled  with  Clavey,  during  his  lifetime,  for  all  matters 
pertaining  to  the  cattle  contract,  and  that  in  March,  1887, 
he  had  accounted  and  settled  with  the  plaintiffs  for  all  the 
cattle  and  increase  thereof  that  remained  in  his  possession 
after  the  death  of  Clavey. 

The  answer  also  denies  all  the  material  allegations  of 
the  second  count. 

Twenty-five  special  issues,  framed  by  counsel  for  the 
respective  parties,  were  submitted  by  the  court  to  a  jury, 
and  on  April  7,  1888,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiffs  upon  all  the  issues  except  one,  as  to 
which  the  jury  failed  to  agree. 

Thereupon  each  party  asked  for  judgment  on  the  special 
verdict ;  but  no  further  action  appears  to  have  been  taken 
by  court  or  counsel  until  July  14,  1888,  when  defendant's 
counsel  asked  permission  to  introduce  further  evidence. 
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which  was  allowed  by  the  court  against  the  objection  of 
plaintiffs'  counseL 

After  hearing  the  additional  evidence,  the  court  set 
aside  the  special  verdict,  and  upon  all  the  evidence  made 
written  findings  in  favor  of  the  defendant,  and  rendered 
judgment  accordingly. 

The  plaintiffs  appeal  from  the  judgment,  and  from  an 
>rder  denying  their  motion  for  a  new  triaL 

The  court  found  the  cattle  contract  to  have  been  as 
dtated  in  defendant's  answer,  and  that  defendant  received 
only  seventy-seven  head  of  cattle  under  the  contract,  and 
further  found,  in  regard  to  the  cattle  transaction,  as  fol- 
lows : — 

^'6.  That  during  the  lifetime  of  said  Clavey,  defend- 
ant and  said  Clavey  had  frequent  settlements  and  account- 
ings in  r^ard  to  the  cattle  so  received,  and  the  increase 
thereof,  and  that  at  each  of  said  settlements  defendant 
fully  settled  with  said  Clavey  for  all  of  the  cattle  sold, 
and  the  increase  of  said  cattle; 

"7.  That  on  or  about  the  10th  day  of  March,  1887, 
defendant  delivered  to  plaintiffs  herein,  the  administra- 
trix and  administrator  of  the  estate  of  the  said  William 
Clavey,  deceased,  all  of  the  cattle  that  remained  in  de- 
fendant's possession,  whether  the  same  were  original  stock 
cattle  or  the  increase  of  said  stock  cattle,  and  the  plaintiffs 
herein  received  the  same; 

"8.  That  at  the  time  of  the  commencement  of  this 
action,  defendant  did  not  have  in  his  possession  any  of 
the  original  stock  cattle  received  from  William  Clavey, 
nor  any  of  the  increase  of  the  original  stock  cattle  so 
received,  nor  any  of  the  proceeds  of  the  sale  of  said  cattle 
or  the  increase  thereof,  but  had  fully  accounted  to  said 
Clavey  during  his  lifetime  for  the  increase  of  said  cattle, 
and  the  proceeds  from  the  sale  of  the  same,  and  had 
turned  over  to  said  plaintiffs  all  of  the  cattle  that  they 
were  entitled  to  receive  under  the  terms  of  said  contract" 
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Upon  all  the  issues  in  the  second  county  the  court  found 
in  favor  of  defendant 

1.  Many  of  the  findings  are  attacked  on  the  ground 
that  they  are  not  justified  by  the  evidence.  But  I  think 
all  the  findings,  except  that  as  to  the  number  of  cattle 
delivered  to  defendant  under  the  contract^  are  sustained 
by  a  preponderance  of  evidence;  and  the  findings  as  to 
the  number  of  cattle  delivered  is  supported  by  the  posi- 
tive testimony  of  the  defendant  and  of  the  witness  Rich- 
ards, opposed  to  the  positive  testimony  of  John  Loney  and 
the  rather  indefinite  testimony  of  McFarland  for  the 
plaintiflfs.  There  was  an  attempt  by  each  party  to  dis- 
credit the  witnesses  of  the  other  as  to  the  number  of  cat- 
tle; but  there  is  nothing  in  the  record  from  which  it  can 
1)0  seen  or  determined  here  that  the  court  did  not  justly 
estimate  the  credibility  of  the  witnesses.  Besides,  if  the 
sixth,  seventh,  and  eighth  findings,  as  to  settlements  with 
the  deceased  and  plaintifiFs,  are  justified  by  the  evidence, 
as  I  think  they  are,  they  are  controlling,  and  render  the 
issue  as  to  the  number  of  cattle  immaterial 

2.  It  is  insisted  by  appellants  that  the  court  erred  in 
liearing  additional  evidence  three  months  after  the  ver- 
dict of  the  jury  was  rendered,  and  in  disregarding  the 
verdict  of  the  jury. 

When  the  verdict  was  rendered,  each  party  moved  for 
judgment  upon  it,  and  it  does  not  appear  why  the  court 
did  not  further  act  in  the  case  until  three  months  there- 
after; yet  it  does  not  appear  that  the  delay  was  objected 
to  by  the  appellants. 

If  the  court  disagreed  with  the  verdict  of  the  jury, 
there  should  be  no  question  that  it  had  the  power  to  dis- 
regard and  set  it  aside  of  its  own  motion,  since,  until 
adopted  by  the  court,  it  was  only  advisory.  (Johnson  ▼. 
Powers,  65  Cal.  179 ;  Sweetser  v.  Dobbins,  66  Cal.  629 ; 
and  other  cases.) 

The  only  remaining  question  under  this  head  is,  whether 
the  court  erred  in  permitting  the  defendant  to  introduce 
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further  evidence  without  showing  cause  therefor  by  affi- 
davit. 

It  was  undoubtedly  within  the  discretionary  power  of 
the  court  to  permit  further  evidence,  under  the  circum- 
stances disclosed  by  the  record.  (Foote  v.  Richmond,  42 
CaL  441 ;  Barry  v.  Bennett,  45  CaL  80 ;  Keys  v.  Warner, 
46  CaL  60;  Abbey  Homestead  Asa'n  v.  WiOwrd,  48  Cal. 
615 ;  Cousins  v.  Partridge,  79  Cal.  224;  First  Nat.  Bank 
V.  Wolff,  79  Cal.  70.)  And  no  abuse  of  that  power  appears. 
Both  parties  were  permitted  to  introduce  additional  evi- 
dence without  any  apparent  restriction,  and  both  parties 
did  introduce  additional  evidence.  There  is  no  complaint 
that  the  plaintiffs  were  surprised,  or  were  not  allowed 
ample  opportunity  to  procure  and  introduce  evidence 
in  rebuttal  or  in  chief,  nor  does  it  appear  that  plaintiffs 
failed  to  procure  any  additional  evidence  desired  which 
would  have  been  available  under  other  circumstances. 

Conceding  that  the  court  might  have  denied  the  motion 
to  admit  further  evidence  without  any  apparent  abuse  of 
discretion,  as  in  the  case  of  KohJer  v.  Wells,  Fargo  &  Co., 
26  Cal.  613,  cited  by  respondent,  it  does  not  necessarily 
follow  that  it  was  an  abuse  of  discretion  to  grant  the 
motion;  for  in  cases  where  the  decision  is  governed  en- 
tirely by  the  discretion  of  the  court,  it  may  often  happen 
that  a  decision  in  favor  of  either  party  would  not  appear 
to  be  an  abuse  of  discretion.  To  say  that  the  law  allows 
no  latitude  for  the  exercise  of  discretionary  power,  is  to 
deny  that  the  power  is  discretionary.  The  only  limitation 
that  the  law  has  placed  upon  the  exercise  of  discretion- 
ary judicial  power  is,  that  it  must  not  be  abused.  While 
it  may  be  difficult  to  define  exactly  what  is  meant  by 
abuse  of  judicial  discretion,  and  whatever  it  may  imply 
as  to  the  disposition  and  motives  of  the  judge,  it  is  fairly 
deducible  from  the  cases  that  one  of  its  essential  attri- 
butes is,  that  it  must  plainly  appear  to  effect  injustice. 

8.  On  the  trial  before  the  jury,  McFarland  testified 
for  the  plaintiff  as  to  the  number  of  cattle  delivered  to 
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the  defendant  On  the  trial  before  the  court  three  months 
later^  the  defendant  offered  to  prove  hj  his  witness 
Preston  that  after  McFarland  had  testified,  he  made  a 
statement^  in  regard  to  the  number  of  cattle,  inconr 
sistent  with  his  testimony  before  the  jury.  Thereupon 
the  following  objection  by  counsel,  and  ruling  by  the 
court,  were  made: — 

Mr.  Nicol. — ^^'I  object,  upon  the  ground  that  no  proper 
foundation  has  been  laid  to  impeach  his  testimony/' 

Mr.  Budd. — ^'If  it  was  not  after  he  had  testified,  he 
cannot  be  impeached  in  that  way." 

Mr.  Campbell. — "It  was  after." 

The  Covrt. — "Answer  the  question." 

Mr.  Budd. — "Plaintiff  excepts." 

The  witness  then  testified  to  a  statement  by  McParland, 
made  after  he  had  testified  before  the  jury,  inconsistent 
with  his  testimony  before  the  jury. 

Counsel  for  appellants  contend  that  the  admission  of 
Preston's  testimony  was  error. 

I  think,  however,  that  the  objection  as  modified  by 
Mr.  Budd,  who  appears  to  have  been  the  leading  counsel 
for  plaintiffs,  was  no  objection  to  proving  what  McFar- 
land said  after  he  testified  before  the  jury;  and  the  ob- 
jection must  have  been  so  understood  by  the  court  and 
counsel  for  defendant 

4.  The  deposition  of  J.  W.  Tullock,  assessor  of  Stan- 
islaus County,  was  offered  in  evidence  by  defendant,  to 
show  how  many  cattle  were  assessed  to  Clavey  in  1874. 
The  plaintiffs  objected  to  questions  numbered  7,  8,  9,  10, 
and  11.  Their  objection  was  sustained  as  to  9  and  10, 
but  was  overruled  as  to  7,  8,  and  11.  Those  questions 
were  as  follows: — 

'T!To.  7.  State  whether  or  not  the  assessment-list  of  that 
year  contains  certain  cattle  belonging  to  the  said  Clavey. 

'T!To.  8.  State  just  what  the  assessment-book  shows 
with  reference  to  these  cattle,  with  regard  to  number, 
value,  and  quality." 
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^^Ka  11.  State  whether  or  not  the  124  head  of  cattle 
above  referred  to  include  all  the  cattle  which  were  as- 
sessed to  William  Clavey  in  1874." 

The  answers  to  these  questions  appear  to  have  been 
read  by  the  witness  from  page  22  of  the  assessment  roll 
of  1874,  showing  that  124  head  of  cattle,  and  no  more, 
had  been  assessed  to  Clavey  that  year,  and  that  ^^124  head 
of  stock  cattle  had  been  removed  to  Tuolunme  County." 

The  grounds  of  the  objections  were,  that  No.  7  was 
incompetent,  irrelevant,  and  not  the  best  evidence;  the 
same  as  to  No.  8,  and  also  that  it  does  not  appear  who 
made  the  assessment,  or  that  Clavey  signed  or  had  any- 
thing to  do  with  it,  and  that  "No.  11  did  not  ask  for  the 
best  evidence. 

It  is  claimed  by  appellants'  counsel,  that  the  court  erred 
in  overruling  their  objections  to  the  questions  numbered 
7,  8,  and  11. 

K  there  was  error  in  any  of  these  rulings,  it  was  harm- 
less. The  evidence  objected  to  tended  to  prove  only  that 
Clavey  owned  no  more  than  124  head  of  cattle  at  the 
time  of  the  assessment  in  1874,  and  therefore  could  not 
have  been  applied  to  any  other  issue  than  that  as  to  the 
number  of  cattle  delivered  to  defendant  It  had  no  bear- 
ing whatever  upon  the  issues  as  to  settlements,  and  could 
not  have  influenced  or  contributed  to  the  findings  upon 
these  issues.  These  findings  are  controlling,  and  dis- 
pose of  the  case  in  favor  of  the  respondent,  without  regard 
to  the  number  of  cattle  delivered. 

5.  Several  other  exceptions  to  rulings  of  the  court 
were  taken,  but  they  appear  to  be  either  grounded  upon 
misapprehension  of  the  facts,  or  unimportant  in  view  of 
the  settlements  found. 

I  think  the  judgment  and  order  should  be  affirmed. 

FooTE,  C,  and  Hayne,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  fouling 
opinion,  the  judgment  and  order  are  affirmed. 
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[No.13816.     In  Bank.^-JanuaiT  4,  1891.] 

EL  S.  CHESTEE,  Appellant,  v.  EDWARD  FIELD 
ET  AL.,  Respondents. 

Ejectment — Quiettno  Tttlb — Judqmbnt  oir  Plbadtitos. — ^Whea  a 
complaint  contains  the  usual  allegations  in  ejectment,  and 
all  that  are  necessary  to  quiet  tHle,  and  prays  that  defend- 
ants be  required  to  set  forth  their  claims,  and  that  they  be 
adjudged  invalid,  that  plaintiff  be  restored  to  possession, 
and  defendants  be  debarred  from  asserting  any  claim  to  the 
land,  and  for  other  and  further  relief,  and  the  answer  denies 
plaintiff's  alleged  right  of  possession,  a  motion  for  Judgment 
on  the  pleadings  is  not  proper,  though  the  denial  may  be 
subject  to  a  special  demurrer;  and  the  court  could  not.  In 
view  of  the  allegations  and  prayer  of  the  complaint,  glTe 
Judgment  without  evidence,  even  if  no  answer  had  been  filed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
C^alaveras  County. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

A.  Everett  Ball,  for  Appellant 

Henry  C.  Dibble,  for  Respondents. 

PatebsoN)  J. — The  complaint  contains  the  usual  al- 
legations in  ejectment,  and  all  that  are  necessary  to  quiet 
title.  At  the  trial,  and  before  any  evidence  was  intro- 
duced, the  plaintiff  moved  for  judgment  on  the  plead* 
ings,  claiming  that  the  answer  raised  no  material  issue. 
There  was  no  demurrer  to  the  answer. 

The  motion  was  properly  denied.  If  the  action  be 
considered  as  an  action  of  ejectment,  there  is  a  specific 
denial  of  plaintiff's  alleged  right  of  possession.  It  may 
be  that  the  denial  is  too  general,  and  that  it  would  not 
stand  the  test  on  demurrer  for  uncertainty,  but  it  is  suffi- 
cient to  raise  an  issue  as  to  some  portion  of  the  property 
and  to  defeat  a  motion  for  judgment  on  the  pleadings, 
assuming  that  such  a  motion  would  be  good  under  any 
circumstances  in  an  action  of  ejectment 

The  prayer  of  the  complaint  is,  that  the  defendants  be 
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required  to  set  forth  their  claims ;  that  said  claims  be  ad- 
judged to  be  invalidy  and  plainti£Ps  title  declared  to  be 
good ;  that  plaintiff  be  restored  to  possession,  and  defend- 
ants be  debarred  forever  from  asserting  any  claim  to  the 
land,  and  ^^for  such  other  and  further  relief  as  shall  be 
meet  in  the  premises,  and  costs  of  suit'' 

Upon  the  allegations  of  the  complaint  and  this  prayer 
the  court  would  not  have  given  judgment  without  evi- 
dence, if  there  had  been  on  answer  filed. 

The  judgment  is  affirmed. 

McFabulih),  J.,  Works,  J.,  and  ThosntoF|  J.,  con- 
Qurred* 


[No.  20705.    In  Bank. — January  4,  1891.] 
Ez  Parte  AH  SING,  on  Habeas  Corpus. 

Habbab  Cobfus — JuBiBDicnoiv  or  Pouci  Coubt — Convictionb  of 
MisDEMBANOB  —  Complaint — Time  or  OrncNsi. — The  police 
court  bas  Jurisdiction  to  try  and  convict  a  defendant  charged 
with  misdemeanor,  although  tfie  time  of  the  commission  of 
the  offense  is  not  set  forth  In  the  complaint. 

Application  to  the  Supreme  Court  for  discharge  on 
writ  of  habeas  corpus.  The  facts  are  stated  in  the  opin- 
ion of  the  court 

Joseph  F.  Coffey,  for  Petitioner. 

The  Court. — ^Application  to  be  discharged  on  habeas 
corpus. 

The  petitioner,  as  appears  by  the  return^  is  in  custod  v 
of  the  sheriff  of  the  city  and  county  of  San  Francisco, 
by  virtae  of  a  commitment  upon  a  conviction  by  the 
police  court  of  the  city  and  county  aforesaid  of  a  misde- 
meanor, vi2.y  visiting  a  gambling-place. 

It  is  urged  that  the  court  below  was  without  jurisdic- 
tion,  because  the  time  was  not  set  forth  in  the  complaint 
upon  which  the  conviction  was  had. 
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This  point  might  have  been  considered  and  passed  on 
by  the  court  which  rendered  the  judgment^  and  mi^t 
also  have  been  considered  and  passed  on  by  the  superior 
court,  to  which  the  case  was  carried  by  appeal  of  the  de- 
fendanty  and  the  judgment  there  affirmed. 

We  cannot  see  that  the  court  below  was  without  juris- 
diction for  the  defect  claimed  which  is  brought  to  our 
attention. 


[No.  13687.     Department  One. — January  6,  1891.] 

T.  F.  JOYCE,  Respondent,  v.  WING  YET  LUNG, 
Appellant. 

Order — Verbal  Acceptance — EvrosNCE. — A  written  order  glyen  by 
a  dbtor  to  his  creditor  for  the  amount  of  his  Indebtedness, 
addressed  to  a  person  indebted  to  the  drawer  in  a  like  sum, 
and  verbally  accepted  and  partly  paid  by  the  drawee,  is  ad- 
missible in  evidence,  together  with  proof  of  the  verbal  ac- 
ceptance, in  an  action  by  the  payee  to  recover  the  remainder 
of  the  indebtedness  from  the  drawee. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  ordeo:  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  oourb 

L.  F.  Fisher,  and  C.  G.  Stephens,  for  Appellant. 

R.  Dunnigan,  for  Respondent 

De  Haven,  J. — ^The  findings  show  that  Wing  Yet 
Lung  was  on  March  27,  1888,  indebted  to  the  firm  of 
Joyce  &  Duncan  in  the  sum  of  $643.30,  and  that  firm 
being  also  indebted  to  the  respondent  in  the  same 
amount,  they  upon  that  day  gave  an  order  requesting 
the  appellant  to  pay  respondent  the  sum  of  $643.30. 
Said  order  was  accepted  by  appellant,  and  he  paid  thereon 
the  sum  of  $300.  Judgment  was  rendered  against  appel- 
lant for  the  balance  of  $343.30,  and  his  motion  for  a  new 
trial  denied. 
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Appellant's  acceptance  of  the  order  drawn  against  him 
by  the  firm  of  Joyce  &  Duncan  was  only  verbal,  and  upon 
the  trial  he  objected  to  the  admission  of  the  evidence 
showing  such  verbal  acceptance,  and  also  to  the  introduc- 
tion of  the  order  itself,  upon  the  ground  that  such  accept- 
ance, not  being  in  writing,  was  not  binding,  and  that 
the  order  itself  was  incompetent  evidence  without  a  writ- 
ten acceptance,  and  these  objections,  being  overmled,  are 
assigned  as  error. 

The  court  did  not  err  in  overruling  appellant's  objec- 
tion to  this  evidence.     (Wheatley  v.  Strobe,  12  Cal.  92.) 

The  evidence  is  sufficient  to  support  the  findings,  and 
we  find  no  error  in  the  record. 

Judgment  and  order  affirmed. 

Gaboutte,  J.,  and  Patebson,  J.,  concurred. 


[Na  14026.    Department  Two. — ^January  5,  1891.1 

ATTGTTSTE    SCHRAMM    et    al.,    Respondents,    v. 
SOUTHERN  PACIFIC  COMPANY,  Appellant. 

Obdkb  Granting  New  Trial — Review  on  Appeal — Discretion. — 
An  order  granting  a  new  trial  wiU  be  reversed  as  readily 
as  an  order  refusing  it,  when  it  Is  granted  solely  through  a 
misapprehension  of  law;  hut  if  the  grounds  of  the  motion 
are  numerous,  and  Include  insufficiency  of  the  evidence,  and 
other  grounds  upon  which  the  discretion  of  the  court  might 
be  exercised,  and  the  order  is  in  general  terms,  and  no  clear 
abuse  of  discretion  appears,  the  order  will  be  affirmed. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

John  D.  BichneU,  for  Appellant 

Pepper  d  Lindenfield,  and  E.  0.  Bower,  for  Bespond- 
enta. 
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McFakland,  J. — ^This  is  an  action  brought  by  the 
widow  and  children  of  John  Schramm,  deceased,  to  re- 
cover damages  for  his  death,  which  is  alleged  to  have 
occurred  on  the  railroad  track  of  defendant^  and  to 
have  been  caused  by  the  negligence  of  defendant  and  its 
employees.  The  jury  returned  a  verdict  for  defendant, 
and  the  court  below  granted  a  new  trial.  From  the  or^ 
der  granting  plaintiffs'  motion  for  a  new  trial,  defendant 
appeals. 

Orders  of  trial  courts  granting  new  trials  are  not  often 
disturbed,  and  yet  when  it  appears  that  such  an  order 
was  granted  through  misapprehension  of  the  law,  it 
should  be  reversed  as  readily  as  an  order  refusing  a  new 
trial.  But  in  the  case  at  bar  it  is  impossible  to  know 
the  reasons  upon  which  the  order  was  based.  The 
grounds  of  the  motion  were  numerous,  including  alleged 
errors  in  ruling  upon  the  admissibility  of  evidence  and 
upon  instructions  to  the  jury,  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  and  that  it  is  against  law, 
and  misconduct  and  irregularity  in  the  proceedngs  of 
the  court  and  jury.  The  order  of  the  court  merely 
grants  the  motion  in  general  terms.  If  it  could  be  said 
that  the  motion  rested  entirely  on  supposed  errors  in 
giving  or  refusing  instructions  to  the  jury,  it  might  be 
well  urged  that  the  order  should  be  reversed,  for  there 
were  certainly  no  errors  committed  in  that  regard 
against  the  plaintiffs.  They  were  as  favorable  (if  not 
more  so)  to  plaintiffs  as  they  could  have  been  reasonably 
expected  under  the  law  as  established  in  this  state  upon 
the  subjects  embraced  in  the  instructions;  and  if  there 
was  any  error  committed  on  this  point  there  was  none 
of  which  plaintiffs  should  complain,  and  we  see  no  other 
errors  of  law  sufficient  to  warrant  a  new  trial.  But  if 
the  court  granted  the  motion  on  the  ground  of  insuf- 
ficiency of  evidence  to  justify  the  verdict  (as  it  may 
have  done),  we  are  not  prepared  to  say  that  in  so  doing 
it  grossly  abused  its  discretion.     Moreover,  the  point  ai 
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to  the  irregularity  of  the  proceedings  may  have  had 
weight  with  the  court  A  number  of  writtun  instruc- 
tions which  had  been  asked  and  refused^  and  had  been 
indorsed  by  the  judge  "Not  given,*'  went  to  the  jury  with 
those  that  were  given.  This,  of  course,  was  irr^ular 
and  wrong;  but  such  an  irrenlarity  would  not  always 
warrant  a  court  in  setting  aside  a  verdict,  for  it  might 
appear  that  it  probably  did  no  harm.  In  the  case  at 
bar,  however,  the  court  might  have  thought  that  harm 
was  done.  For  instance,  there  was  a  contested  issue  of 
fact  whether  or  not  there  was  a  "crossing"  at  the  place 
where  the  accident  occurred;  and  on  an  instruction  re- 
ferring to  that  matter  the  judge  had  indorsed,  "Not 
given;  not  shown  to  be  a  crossing."  And  the  judge 
may  have  thought  that  this,  and  also  the  refusal  of 
other  instructions,  might  have  been  taken  by  the  jury 
as  the  expression  of  his  opinion  on  questions  of  fact.  He 
is  presumed  to  have  been  better  acquainted  with  the  whole 
case  than  this  court,  and  to  have  known  better  what 
might  have  influenced  the  jury.  While,  therefore,  upon 
the  case  as  we  see  it,  we  may  not  be  very  strongly  im- 
pressed with  the  conviction  that  it  was  the  duty  of  the 
court  below  to  set  aside  the  verdict,  still  we  do  not  feel 
it  to  be  our  duty  to  set  aside  the  order  of  the  court. 
That  course  is  rarely  taken  here,  except  when  the  ques- 
tions raised  involve  issues  of  law  alone. 
Order  appealed  from  affirmed. 

Thoenton,  J.,  and  Shabpsteik,  J.,  concurred. 
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[Na  18891.    department  Two. — January  5,  1891.] 

W.  E.  CAMPBELL,  Respondent,  v.  CHARLES 
THOMAS,  Appellant, 

Heal  Estate  Agent — Contbaot  fob  Compensation  — Resebtoib 
Site  —  Fossbssobt  Right  —  Ajteb-acquibed  Title  —  Sale  bt 
Pbingipal. — ^A  written  contract  to  pay  to  an  agent  for  the 
sale  of  a  reservoir  dam  site  a  certain  share  of  the  purchase 
price,  whether  the  sale  should  he  effected  hy  the  agent  or  hy 
the  principal,  is  not  defeated  or  affected  by  the  fact  that  the 
principal  had  only  a  possessory  title  to  the  site  at  the  date 
of  the  contract,  and  thereafter  procured  the  legal  title  there- 
to, and  sold  it  as  land. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Waters  &  Gird,  for  Appellant 

WUlk,  Cole  &  Craig,  E.  E.  RoweU,  and  Paris  A  Fox, 
for  Respondent 

MoFabland,  J. — This  is  an  action  to  recover  two 
fifths  of  the  amount  for  which  certain  property  was  sold 
by  defendant  The  court  gave  judgment  for  plaintiff  for 
$1,850.80,  and  defendant  appeals. 

The  defendant  and  other  persons  entered  into  a  written 
contract  with  plaintiff  by  which  plaintiff  was  appointad 
their  agent  to  negotiate  a  sale  of  a  certain  reservoir 
dam  site  situated  on  the  San  Jacinto  River,  in  San 
Diego  County,  and  in  which  they  agreed  that  if  plaintiff 
effected  a  sale  to  be  approved  by  them,  they  would  give 
him  two  fifths  of  the  purchase  price,  and  that  if  they 
themselves  made  a  sale  without  consulting  plantiff,  he 
was  to  have  the  same  percentage  as  though  he  had 
effected  the  sale.  While  this  contract  was  still  in  force, 
and  plaintiff  was  still  their  agent,  they  effected  a  sale 
without  consulting  him,  and  on  that  sale  defendant  re* 
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ceived  property  of  the  value  of  $4,627|  for  two  fifths  of 
which  the  judgment  was  rendered. 

At  the  trial,  a  great  many  exceptions  were  taken  which 
are  not  referred  to  in  appellant's  briefs  and  which  do 
not  seem  to  present  any  material  error.  The  real  point 
insisted  on  by  appellant  is,  that  the  property  sold  was 
not  the  property  mentioned  in  the  contract  The  facts 
on  which  this  point  rests  are  these:  At  the  time  of  the 
contract,  defendant  did  not  have  the  legal  title  to  the 
reservoir  dam  site,  but  only  a  possessory  title.  He  had 
posted  notices  claiming  the  site,  and  also  certain  water 
rights,  and  claimed  to  be  in  possession.  This  site  was 
on  section  7,  and  was  consequently  railroad  land.  He 
told  plaintiff  that  he  had  made  arrangements  with  the 
railroad  land  agent,  and  that  as  soon  as  the  land  was 
graded  and  in  the  market,  he  would  get  title  from  the 
railroad  company.  Afterwards  such  title  was  procured, 
and  although  in  the  sale  the  properly  was  described  as 
so  much  land,  it  was  the  same  land  that  constituted  the 
reservoir  dam  site  described  in  the  contract,  and  was 
bought  by  the  purchasers,  Judson,  Potts,  and  Mayberry, 
for  the  express  purpose  of  a  reservoir  dam  site, — for 
which  purpose  it  was  mainly  valuable.  The  facts,  there- 
fore, that  a  better  title  was  procured  after  the  making  of 
he  contract,  and  that  the  property  was  described  in  the 
sale  as  land,  do  not  defeat  the  contract  It  is  clear  that 
the  property  mentioned  in  the  contract,  and  the  property 
sold,  was  the  same. 

Judgment  and  order  denying  a  new  trial  affirmed. 

Shaspstein,  J.y  and  Thobntoit,  J.,  concurred. 
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[No.  14017.     Department  Two. — January  6,  1891.] 

GEORGE  MILLER,  Respondent,  v.  THE  HIGH- 
LAND DITCH  COMPANY  ex  al.,  Appellants. 

Several  Torts — Common  Injurt — Damages — ^Joint  Action. — Sev- 
eral tort-feasors,  not  acting  in  concert  or  by  unity  of  design, 
are  not  liable  to  a  joint  action  for  damages,  although  the 
consequences  of  the  several  torts  have  united  to  produce  an 
injury  to  the  plaintiff. 

Id. — Injunction. — An  injunction  will  be  sustained  in  such  case 
against  all  the  tort-feasors. 

Ii>. — Ditches — Debris — iNJUNcrioN—JoLtT  Judgment  for  Dam- 
ages.— Where  (Ubria  is  deposited  upon  the  lands  of  the  plain- 
tiff by  means  of  difterent  ditches  constructed  and  operated 
by  several  defendants,  between  whom  there  was  no  concert 
of  action,  a  joint  action  may  be  maintained  to  enjoin  them 
all  from  continuing  the  wrong,  but  a  joint  judgment  for 
damages  in  such  action  is  erroneous,  and  will  be  reversed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
IJernapdino  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Waters  &  Gird,  Curtis  &  Otis,  and  George  E.  Otis,  for 
Appellants. 

WiUis,  Cole  &  Craig,  and  Harris  &  Gregg,  for  Re 
spondent 

MgFarland,  J. — ^Plaintiff  was  the  owner  of  a  tract 
of  land  situated  about  one  mile  southerly  from  the 
San  Bernardino  range  of  mountains.  Fart  of  the  tract 
was  in  a  high  state  of  cultivation.  Coming  out  of  said 
mountains,  and  trending  towards  plaintiff's  land,  but  not 
reaching  it,  is  a  canon  called  Baldridge  Canon.  The 
natural  waters  of  said  canon  would  not  flow  upon 
plaintiff's  land,  but,  as  found  by  the  court,  "would 
spread  out  on  the  lower  lands  without  cutting  any  par- 
ticular channel,  the  tendency  of  the  flow  being  to  spread 
out  over  the  said  lower  lands  north  of  plaintiff's  prem- 
ises and  become  absorbed  in  the  soiL     But  the  defend- 
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ants^  by  means  of  three  different  ditches^  turned  foreign 
water  into  said  canon,  and  the  commingling  water  from 
said  ditches  passed  through  said  canon,  and  by  cutting 
new  channels,  etc,  flowed  out  and  over  plaintiff's  land, 
covering  part  of  it  with  sand  and  debris,  and  thus  doing 
him  damage.  All  of  the  ditches,  however,  were  not 
owned  jointly  by  all  of  the  defendants.  Each  ditch  was 
owned  and  operated  by  part  only  of  the  defendants,  who 
had  no  interest  in  the  other  ditches,  and  there  was  no 
concert  of  action — that  is,  no  common  design — ^be- 
tween the  owners  of  one  ditch  and  the  owners  of  the 
other  ditches.  The  action  was  brought  to  enjoin  all  the 
defendants  from  continuing  the  wrong,  and  also  to  re- 
cover damages  jointly  against  all  the  defendants  for  the 
injury  already  done.  The  court  gave  judgment  decree- 
ing an  injunction,  and  also  adjudging  damages  against 
all  the  defendants  jointly  for  $972.33.  Defendants  ap- 
peal from  the  judgment,  and  from  an  order  denying  a 
new  trial ;  and  the  only  point  they  make  is,  that  the  joint 
judgment  for  damages  is  erroneous  because  there  was  no 
concurrent  or  joint  act  or  negligence  on  the  part  of  de- 
fendants which  caused  the  damage. 

It  is  clear  that  the  rule  as  established  by  the  general 
authorities  is,  that  an  action  at  law  for  damages  cannot 
be  maintained  against  several  defendants  jointly,  when 
each  acted  independently  of  the  others,  and  there  was 
no  concert  or  unity  of  design  between  them.  It  is  held 
that  in  such  a  case  the  tort  of  each  defendant  was  several 
when  committed,  and  that  it  does  not  become  joint  be- 
cause afterwards  its  consequences  united  with  the  conse- 
quences of  several  other  torts  committed  by  other  persons. 
If  it  were  otherwise,  say  the  authorities,  one  defendant, 
however  little  he  might  have  contributed  to  the  injury, 
would  be  liable  for  all  the  damage  caused  by  the  wrong- 
ful acts  of  all  the  other  defendants,  and  he  would  have  no 
remedy  against  the  latter,  because  no  contribution  can 
be  enforced  between  tort-feasors.     (Ohipman  v.  Palmer, 
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77  N.  Y.  61;  Little  Schuylkill  Nov.  Co.  v,  Bicliards,  67 
Pa.  St.  182;  Sellick  v.  i/a/J,  47  Conn.  260;  Gould  on  Wa- 
ters, sec  222;  Pomeroy  on  Eemedies,  sees.  307,  308.) 
The  case  of  Blaisdell  v.  Stephens,  14  Nev.  17,  is  very  sim- 
ilar to  the  case  at  bar,  and  involved  the  very  point  under 
discussion.  In  that  case  several  defendants  were  sued 
"for  wrongfully  flowing  waste  water  from  their  lands,  to 
the  injury  of  plaintiffs  ditch,  and  for  an  injunction  to 
restrain  such  wrongful  flowing  of  waste  water. ^'  It  ap- 
peared, however,  that  the  defendants  "own,  occupy,  and 
irrigate  separate  and  distinct  tracts  or  parcels  of  land, 
each  in  his  own  right";  and  they  moved  for  a  nonsuit 
upon  the  ground  that  it  did  not  appear  that  the  injury 
complained  of  "was  the  result  of  the  joint  or  concurrent 
act  of  defendants."  The  trial  court  overruled  the  mo- 
tion, and,  on  appeal,  the  supreme  court  of  Nevada  held 
that  the  nonsuit  should  have  been  granted,  and  said  in  its 
opinion :  "The  general  principle  is  well  settled  that  where 
two  or  more  parties  act,  each  for  himself,  in  producing  a 
result  injurious  to  plaintiff,  they  cannot  be  held  jointly 
liable  for  the  acts  of  each  other."  On  rehearing,  how- 
ever, it  was  held  that  the  injunction  against  defendants 
was  proper ;  but  the  judgment,  so  far  as  it  awarded  dam- 
ages, was  reversed. 

The  principle  has  not  been  changed  in  this  state,  either 
by  statute  or  judicial  decision.  The  latest  authority  on 
the  point  here  is  People  v.  Oold  Run  D.  &  M.  Co.,  66  Cal. 
138.  That  was  a  case  where  it  was  sought,  by  the  equi- 
table remedy  of  injunction,  to  restrain  the  commission 
of  acts  similar  to  those  complained  of  in  the  case  at  bar, 
and  the  appellant  sought  to  invoke,  as  against  the  injunc- 
tion, the  principle  above  stated  as  applicable  to  actions 
at  law  for  damages.  This  court  held,  however,  that  the 
rule  did  not  apply  to  the  equitable  remedy;  but  it  ex- 
pressly stated  that  it  would  apply  to  an  action  for  dam- 
ages. Counsel  for  appellant,  in  support  of  their  position, 
had  cited  a  number  of  cases;  and  in  alluding  to  them, 
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this  court  said  as  follows:  ^'Each  of  those  cases  was  de- 
cided upon  the  principle  that  where  several  persons  act- 
ing independently  of  each  other  engage  in  the  commis- 
sion of  wrongful  acts^  the  torts  are  distinct^  and  not  joint, 
and  each  is  only  severally  liable  for  the  injury  caused  by 
his  own  acts,  and  not  for  the  torts  of  others  vnth  whom 
he  was  not  acting  in  concert.  There  can  be  no  doubt  of 
the  correctness  of  that  principle,  and  of  its  applicability 
to  an  action  at  law  for  the  recovery  of  damages  for  the  vio- 
lation of  a  private  right"  It  may  be  contended  that  the 
earlier  case  of  HUltnan  v.  Neunngton,  57  Cal.  56,  estab- 
lished a  different  doctrine;  but  it  must  be  remembered 
that  the  main  purpose  of  that  action  was  to  procure  and 
maintain  an  injunction.  The  judgment  awarded  only 
r.o*ninal  damages, — one  dollar.  Before  that  time  there 
liad  been  some  doubt  whether  several  wrong-doers  acting 
independently  could  be  joined  in  an  equitable  proceeding 
to  procure  an  injunction  against  all;  and  indeed  it  had 
been  once  held  in  this  state  {Keys  v.  Little  York  etc,  Co., 
53  Cal.  724)  that  it  could  not  be  done.  The  language 
of  the  court  in  Hillman  v.  Newington,  must  therefore  be 
considered  as  referring  especially  to  the  right  of  equitable 
remedy.  There  was  practically  no  question  of  damages 
before  the  court,  and  no  question  was  raised  as  to  the 
distinction  between  the  equitable  and  the  legal  remedy. 
The  case  is  referred  to  in  the  opinion  of  the  court  in  the 
latter  case  of  People  v.  Oold  Run  D.  &  M.  Co.,  66  Cal. 
138,  above  mentioned,  where  HUlman  v.  Newington  is 
evidently  considered  as  settling  only  the  equitable  rem- 
edy. (And  of  course  the  distinction  is  very  plain  be- 
tween holding  one  defendant  liable  for  the  past  wrongs  of 
all  the  others,  and  simply  enjoining  all  from  committing 
wrong  in  the  future.)  We  think,  therefore,  that,  under 
the  law  as  clearly  settled,  the  joint  judgment  against  the 
defendant  for  damages  is  erroneous. 

We  have  considered  this  case  somewhat  at  length,  be- 

oausi*  it  is  contended  that  the  rule  as  above  stated  will 
LXXXYII.  Cal.— 28 
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in  some  instances  work  a  hardship  to  owners  of  property 
injured  by  the  joint  consequences  of  acts  of  several  per- 
sons not  acting  in  concert.  No  doubt  there  may  be 
cases  where  it  would  be  difficult  to  make  sufficient  proof 
against  one  of  such  persons  if  sued  separately.  But  it 
cannot  be  made  clear  that  the  oppositte  rule  would  work 
less  wrong.  At  all  eventSi  we  must  declare  the  law  as 
we  find  it  If  the  law  were  changed  so  that  in  a  case 
like  the  one  at  bar  a  several  judgment  could  be  given 
against  each  defendant  for  the  proportionate  part  of  the 
joint  damage  which  his  individual  acts  had  caused,  it 
may  be  that  such  change  would  be  in  furtherance  of  jus- 
tice. But  the  suggestion  of  such  change  could  be  prop- 
erly made  only  to  the  law-making  power. 

The  judgment  appealed  from,  so  far  as  it  awards  dam* 
ages  against  defendant,  is  reversed,  and  in  all  other  re- 
spects the  judgment  is  affirmed.  Let  appellants  recover 
the  costs  of  this  appeal. 

Order  overruling  motion  for  new  trial  affirmed. 

Thoenton.  J.,  and  Shabpstein,  J.,  concurred. 


[No.  13765.    Department  Two. — ^January  5,  1891.] 

EZRA  CARPENTER,  Respondent,  v.  A.  R.  HATH- 
AWAY, Appellant. 

CoNTBACTS — Oral  Agrekmbnt  —  Subseqxjent  Memorandum  —  Mtai- 
OER. — ^Where  an  oral  agreement  has  been  made  and  partially 
performed,  a  writing  subsequently  given  as  a  mere  acknowl- 
edgment or  memorandum  thereof,  and  containing  nothing 
inconsistent  therewith,  does  not  operate  to  merge  or  super- 
sede an  express  provision  of  the  oral  agreement  not  in- 
cluded in  terms  in  the  memorandum. 

[d. — Partnership  in  Lands — ^Time  foe  Division  of  Profits. — An 
oral  agreement  for  a  partnership  in  the  purchase  and  sale 
of  lands  to  be  acquired  and  sold  in  the  name  of  one  partner, 
with  an  express  provision  that  the  net  proceeds  of  each  sale 
were  to  be  equally  divided  immediately  after  the  sale,  is 
not  merged  or  superseded  as  to  such  provison  by  a  subse- 
quent memorandum,  made  after  certain  lands  were  acquired 
under  it,  which  consisted  of  a  mere  written  acknowledgment 
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by  the  partner  who  had  acquired  the  title  to  the  land,  that 
he  had  acquired  It.  and  that  It  was  understood  and  agreed 
that  the  other  partner  was  to  ehare  equally  In  the  net 
profits  of  the  land,  without  stating  the  Vm^  of  division. 

Id. — ^Refusal  to  Account — Action  fob  Dissolution  and  Acoount- 
XNO — ^BfATUBiTT  OF  Causk  OF  ACTION. — ^Upou  the  refussl  of 
the  partner  holding  the  legal  title  to  account  after  a  sale 
h7  him  of  part  of  the  partnership  lands,  an  action  will  He 
In  favor  of  the  other  copartner  for  a  dissolution  of  the  part- 
nership and  an  accounting  of  the  profits  of  the  land  sold, 
and  to  establish  hfs  Interest  In  all  the  unsold  lands  acquired 
under  the  verbal  agreement 

Pabtnbbbhip  —  Accounting — ^Puschasb  of  Land— Interest. — In- 
terest, If  not  stipulated  for  In  the  partnership  agreement, 
cannot  be  allowed  on  the  purchase-money  of  the  lands  bought 
for  the  partnership. 

Id. — ^Tazes  and  Expenses — Appeai/— Ortections  for  First  Time. 
— ^It  cannot  be  objected  upon  appeal  that  no  allowance  was 
made  to  the  defendant  for  taxes  and  necessary  expenses  In- 
curred in  reference  to  the  lands,  the  net  profits  of  which 
were  to  be  divided.  If  no  evidence  of  taxes  or  expenses  was 
offered  nor  claim  made  therefor  at  the  trial. 

Id. — Dbcrbs  EfiTABUSHiNO  Interest  in  Lands — Future  Taxes — 
Taxation. — ^No  provfsion  for  future  taxes  need  be  made  in  a 
decree  establishing  the  plaintiff's  Interest  in  the  partnership 
lands,  the  legal  title  of  which  was  In  the  defendant,  as  the 
plaintiff's  interest  Is  taxable  to  himself  alone,  and  not  to 
the  defendant,  after  the  date  of  the  decree. 

Appsai.  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  denying  a  nevf 
trial 

The  facts  are  stated  in  the  opinion. 

WiUum^  Shipsey,  for  Appellant 

W.  B.  DUUurd,  for  Respondent 

GiBSOir,  C. — ^Plaintiff  brou^t  this  action  to  dissolve  a 
partnerahipi  for  an  accountings  and  to  establish  his  in 
terest  in  certain  lands  acquired  as  partners,  and  obtained 
a  judgment  in  his  favor.  Defendant  appeals  from  the 
judgment^  also  from  an  order  denying  him  a  new  trial. 

The  main  facts,  as  shown  by  the  findings,  may  be  briefly 
stated  as  follows: — 

About  November  15,  1885,  the  plaintiff,  who  was  then 
county  surveyor  of  San  Luis  Obispo  County,  had  special 
knowledge  of  the  location  and  quality  of  certain  larg( 
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tracts  of  vacant  government  land  on  the  Carisa  plaina 
in  that  county,  then  offered  at  private  sale  for  $1.25  per 
acre,  but  he  was  without  means  to  purchase  any  of  the 
land 

On  or  about  that  date  he  and  the  defendant,  who  was 
possessed  of  both  means  and  credit,  entered  into  a  ver- 
bal agreement  whereby  the  plaintiff,  upon  his  part, 
agreed  to  assist  in  pointing  out,  locating,  and  entering 
in  the  name  of  the  defendant  such  portions  of  the  lands 
as  the  latter  might  deem  it  advisable  to  purchase  for 
their  joint  benefit;  and  the  defendant,  upon  his  part, 
agreed,  in  consideration  thereof,  to  furnish  a  team  and 
wagon  for  the  inspection  of  the  lands,  to  purchase  the 
lands  of  the  government,  and  furnish  the  necessary 
money  therefor,  and  when  so  purchased,  to  take  charge 
of  and  sell  the  same  for  cash,  at  a  reasonable  profit,  as 
opportunities  might  occur;  and  after  each  sale  to  deduct 
from  the  proceeds  of  each  sale  the  price  paid  to  the 
government  for  the  land  sold,  and  pay  over  promptly  to 
the  plaintiff  one  half  of  the  remainder. 

Between  the  date  of  the  agreement  and  the  fifth  day 
of  June,  1886,  the  plaintiff  and  the  defendant  had,  pur- 
suant to  the  agreement,  acquired  3,169  acres  of  land,  the 
title  to  which  stood  in  the  name  of  the  defendant  Upon 
the  latter  date  defendant  gave  plaintiff  a  written  acknowl- 
edgment to  the  effect  that  the  defendant  had  acquired 
title  from  the  United  States  government  to  3,169  acres 
of  land,  and  that  it  was  understood  and  agreed  that  the 
plaintiff  was  to  share  equally  with  the  defendant  in  the 
net  profits  of  the  land. 

Thereafter,  about  August  15,  1886,  and  pursuant  to 
the  same  agreement,  the  defendant  acquired  title  to  640 
acres  of  land. 

On  April  11,  1887,  while  all  the  lands  were  still  held 
under  the  agreement,  the  defendant  sold  and  conveyed 
to  one  A.  R.  Taylor,  a  near  relative  of  the  defendant, 
1,937  acres  of  land  for  the  sum  of  two  dollars  per  acra 
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Of  this  price  he  received  but  one  dollar  per  acre,  and 
voluntarily,  but  without  the  plaintiffs  consent^  and  con- 
trary to  their  agreement^  gave  credit  to  the  grantee  for 
the  remainder  of  the  purchase  price,  which  still  remains 
unpaid,  the  defendant  not  having  taken  steps  to  col- 
lect it 

Had  this  latter  amount  been  collected,  the  net  proceeds 
of  the  sale^  after  deducting  the  sum  of  $1.25  per  acre 
paid  to  the  government,  would  have  been  the  sum  of 
$1,445,  one  half  of  which  the  plaintiff  would  have  been 
entitled  to.  Defendant,  however,  paid  him  but  $125  on 
account,  which  the  plaintiff  admitted  in  his  complaint 

On  June  1,  1889,  and  at  various  times  subsequently, 
the  plaintiff  demanded  of  the  defendant  an  account  of 
of  lands  sold,  and  the  money  received  therefor,  and 
also  the  payment  to  him  of  his  share  of  the  net  proceeds 
of  the  sale ;  but  the  defendant  failed  and  refused  to  ren- 
der him  any  account,  or  to  pay  him  any  portion  of  the 
net  profits  of  the  sale,  except  the  sum  of  $125,  admitted 
as  before  stated. 

Prior  to  the  first  demand  for  an  account  of  the  lands 
sold  having  been  made,  that  is,  on  November  1,  1888, 
the  defendant  received  an  offer  of  three  dollars  per  acre 
for  all  the  lands  acquired  under  the  agreement,  and  was 
uiged  by  the  plaintiff  to  accept  it ;  but  having  sold  a  por- 
tion to  Taylor,  he  could  not  do  so,  and  has  ever  since 
been  unable  to  sell  the  remainder  of  the  lands. 

The  land  sold  to  Taylor  was  the  only  portion  of  the 
lands  that  the  defendant  sold,  and  the  only  amount  of 
money  in  which  the  plaintiff  had  any  interest  that  the 
defendant  misappropriated  was  the  amount  he  gave  his 
relative,  Taylor,  credit  for  indefinitely. 

On  these  facts  the  court  awarded  the  plaintiff  $597.50. 
with  legal  interest  thereon  from  the  date  of  the  sale  of 
the  portion  of  the  land  to  Taylor,  and  an  undivided  one- 
half  interest  in  the  lands  remaining  unsold,  subject, 
however,  to  a  lien  in  favor  of  the  defendant  for  the  sum 
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of  $1.25  per  acre^  to  cover  the  purchase  price  he  paid 
therefor  to  the  govemmeBt. 

The  defendant  contends  that  the  written  superseded 
the  oral  agreement,  and  that,  according  to  the  latter,  the 
profits  were  not  to  be  divided  until  all  the  lands  were 
sold. 

The  verbal  agreement,  alleged  in  the  complaint  as  the 
foundation  of  the  action,  was  entered  into  in  November, 
1885,  and  all  the  lands  in  question,  except  the  640-acro 
tract,  was  acquired  pursuant  to  it,  nearly  seven  months 
before  the  writing  was  made,  which  defendant  claims  su- 
perseded the  verbal  agreement. 

The  writing  itself  does  not  contain  anything  incon- 
sistent with  the  verbal  agrement;  it  merely  states  the 
substance  of  it.  The  only  witnesses  examined  in  the 
cause  were  the  parties  to  it,  and  nowhere  in  their  testi- 
mony does  it  appear  that  the  writing  was  given  or  re- 
ceived as  a  contract  which  was  intended  to  supersede  all 
their  previous  negotiations  and  stipulations  concerning 
the  same  subject-matter.  The  defendant  testified  that 
"there  was  no  written  agreement  from  January  till  Jime, 
and  the  reason  I  made  that  little  writing  was,  I  was 
afraid  that  Carpenter  was  afraid  of  my  verbal  agreement, 
and  I  told  him,  at  the  time^  my  word  was  as  good  as  my 
bond.*' 

The  plaintiff  testified:  ''My  contract  with  defendant 
became  complete  when  the  writing  of  June  6,  1886,  was 
executed.  That  writing  contains  the  substance  of  the 
agreement.'* 

The  foregoing  is  all  the  testimony  that  was  given 
concerning  the  writinsr,  and  we  think  the  court  was  jus- 
tified in  finding  therefrom,  in  view  of  the  contents  of  the 
writing  itself,  that  it  was  given  and  received  as  a  mere 
acknowledement  or  memorandum  of  the  verbal  agree- 
ment. The  stfltement  of  the  plaintiff  that  the  contract 
became  complete,  etc.,  must,  when  read  in  connection 
with    the    defendant's   statement   of   the   distrust   virith 
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which  he  thought  plaintiff  regarded  him,  mean  that  he 
(the  plaintiff)  felt  safe  in  having  a  tangible  and  oomplete 
acknowledgment  of  the  existence  of  their  verbal  agree- 
ment and  of  his  interest  in  the  land,  the  title  to  which 
stood  wholly  in  the  name  of  the  defendant  The  agree- 
ment itself  was  not  completely  performed  at  the  time 
the  written  acknowledgment  of  it  was  given  to  the  plain- 
tiff; it  was  still  executory,  and  remained  so  until  the 
judgment  herein  was  entered. 

Now,  as  the  verbal  agreement  was,  that  the  lands  were 
to  be  sold  for  cash,  at  a  reasonable  profit,  as  opportuni- 
ties to  make  sales  should  occur,  and  the  profits  were  to 
be  divided  promptly  after  each  sale,  it  is  clear  that  the 
plaintiff  was  not  compelled  to  wait  until  all  the  lands 
were  sold  for  his  share  of  the  profits. 

Defendant  further  contends  that  as  he  borrowed 
money  with  which  to  purchase  the  lands,  and  paid  in- 
terest thereon,  the  profits  should  have  been  ascertained, 
in  the  court  below,  by  deducting  from  the  price  for  which 
he  sold  a  portion  of  the  lands  to  Taylor,  not  only  the 
$1.25  per  acre  paid  to  the  government  therefor,  but  the 
interest  he  had  paid  thereon,  and  the  taxes  and  other  ex- 
penses necessarily  incurred  in  acquiring,  keeping,  and 
disposing  of  the  property. 

As  to  the  interest,  it  is  sufficient  to  say  that  it  was 
not  stipulated  for  in  the  agreement;  and  as  to  taxes  and 
other  necessary  expenses,  even  if  they  were  properly 
chargeable,  there  was  no  evidence  of  them  offered  nor 
claim  made  therefor  at  the  trial. 

It  is  further  urged  that  no  provision  was  made  for  the 
payment  of  future  taxes  upon  the  unsold  portion  of  the 
lands  in  which  plaintiff  was  awarded  an  interest. 

It  was  not  necessary  to  make  any  further  provision 
therefor,  because,  as  that  portion  of  the  lands  was  di- 
vided equally  between  them,  and  the  plaintiff's  interest 
made  subject  to  a  lien  for  $1.25  per  acre  in  favor  of  the 
defendant  to  secure  the  purchase  price,  the  plaintiff's 
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interest  is  taxable  to  himself  alone^  and  not  to  the  de- 
fendant 

As  to  the  640  acres  purchased  under  the  agreement 
after  the  written  acknowledgment  of  June  5,  1. 86,  was 
given,  the  court,  in  awarding  the  plaintiff  his  half-inter- 
est therein  in  addition  to  the  lien  imposed  thereon  in 
favor  of  the  defendant  for  the  price  per  acre  paid  by 
him  to  the  government,  extended  such  lien  to  cover 
interest  at  the  legal  rate  from  the  date  of  the  purchase 
of  the  tract. 

The  finding  upon  which  this  allowance  of  interest  is 
based  is  claimed  to  be  unsupported  by  the  evidence.  We 
are  inclined  to  think  so,  too ;  but  as  it  is  in  favor  of  the 
defendant,  he  is  not  injured  by  it. 

It  is  also  claimed  by  the  defendant  that  the  640-acre 
tract  was  erroneously  brought  within  the  agreement. 
The  evidence  that  it  was  acquired  under  the  agreement 
is  quite  strong;  both  parties  testified  that  it  was  so  ac- 
quired; but  the  defendant,  in  order  to  defeat  the  plain- 
tiff's claim  respecting  it^  testified  as  follows:  "The 
written  declaration  I  gave  Carpenter  embraces  all  the 
land  described  in  the  complaint,  except  the  640  acres  in 
sections  5  and  6,  township  31  south,  19  east;  that  I  ac- 
quired in  August  afterwards.  If  he  kept  his  agreement, 
thai  was  to  be  included  in  it/*  To  which  we  may  add, 
the  court  found  that  the  plaintiff  fully  performed  the 
agreement  upon  his  part,  and  this  finding  is  supported 
by  the  evidence. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Belcheb,  C.  C,  and  Vanclief,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
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[Na  13743,    Department  Two.— January  6,  1891.] 

JAMES  LYNCH,  Appellant,  v.  C.  W.  WELBY  et  al., 
Respondents. 

Appeal — Review  of  Conflicting  Evidence. — ^Wliere  there  is  a 
plain  conflict  of  evidence  upon  an  issue  material  to  the 
plaintiff's  recovery,  and  the  questions  of  law  are  properly 
submitted  to  the  Jury  by  correct  instructions,  a  verdict  and 
Judgment  in  favor  of  the  defendants  will  not  be  disturbed 
upon  appeal. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County,  and  from  an  order  refusing  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Graves,  Turner  <6  Graves,  for  Appellant 

Haggin  £  Van  Ness,  and  J.  Jf .  WUcoxson,  for  Respond- 
ents. 

SiiAEPSTEiN,  J. — This  action  is  for  the  recovery  of 
$3,G23  damages,  alleged  to  be  sustained  by  reason  of  an 
alleged  breach  of  a  contract  of  the  parties  by  the  defend- 
ants. The  contract  was,  in  effect,  that  defendants  would 
purchase  of  the  plaintiff  all  the  steers  belonging  to  him 
on  the  eleventh  day  of  May,  1888,  that  were  three  years 
old  and  upwards,  and  that  were  then  or  that  would  be 
merchantable  beef  by  the  first  day  of  July,  1888,  the 
number  of  which  was  estimated  by  the  parties  to  be  about 
three  hundred  head. 

And  the  parties  further  agreed  that  if  there  should 
arise  any  question  between  them  as  to  what  steers  would 
make  merchantable  beef,  the  question  should  be  decided 
by  arbitration,  each  party  to  select  one  arbitrator,  and 
if  the  two  could  no^  agree,  they  should  select  a  third  to 
settle  the  question. 

Pursuant  to  this  agreement,  plaintiff  gathered  his  said 
band  of  cattle,  and  the  defendants  selected  therefrom 
ninety  head  of  the  largest  and  most  choice  steers  of  said 
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band,  and  paid  the  plaintiff  therefor  at  the  rate  of  forty 
dollars  per  head,  and  requested  plaintiff  to  have  another 
and  complete  gathering  of  the  cattle  on  the  first  day  of 
July,  1888,  at  which  time  defendants  would  take  the  re- 
mainder of  the  steers,  as  per  agreement,  and  plaintiff 
gathered  and  had  ready  for  delivery  the  residue  of  his 
band,  consisting  of  176  head  of  steers,  which  he  insisted 
then,  and  still  insists,  were  good,  merchantable  steers. 
Defendants  refused  to  accept  all  of  said  steers,  but  of- 
fered to  select  from  said  band  only  bo  many  as  in  their 
opinion  were  then  merchantable  beef, — ^forty-eight,  or 
possibly  fifty,  head  in  all.  Thereupon  plaintiff  insisted 
upon  choosing  arbitrators,  as  stipulated  in  said  agree- 
ment, to  decide  how  many  of  said  steers  were  merchant- 
able beef.  Plaintiff  chose  one  William  Epperson,  and 
the  defendant  one  A.  J.  Harris,  with  the  understanding 
if  they  could  not  agree  they  should  select  a  third  person 
to  act  with  them. 

It  does  not  appear  that  the  arbitrators  so  selected  ever 
decided  that  any  of  said  steers  were  merchantable  beef, 
or  that  they  ever  differed  or  failed  to  agree  upon  how 
many  were  or  were  not  merchantable  beef,  or  that  they 
ever  selected  a  third  person  to  act  with  them.  The  only 
reason  appearing  in  the  record  for  not  proceeding  with 
the  arbitration  is,  that  the  defendant  Judge  announced 
that  he  could  not  abide  by  the  decision  of  the  arbitra- 
tors. He  said,  according  to  the  testimony  of  one  of 
the  witnesses,  that  Lynch  was  rot  willing  to  do  anything 
toward  settling  the  matter,  and  as  far  as  he,  Judge,  was 
concerned,  he  would  not  have  another  thing  to  do  with 
the  cattle,  and  turned  and  rode  out  of  the  field.  That 
was  evidently  treated  by  all  of  the  parties  as  a  revocation 
by  defendants  of  their  agreement  to  arbitrate.  About  twi 
weeks  after  the  failure  to  arbitrate,  plaintiff  sold  176  hep«1 
of  cattle  to  Lux  &  Miller  for  $29.68  per  head,  and  thi.-* 
action  18  prosecuted  to  recover  the  difference  between 
the  price  which  defendants  agreed  to  pay  for  cattle  nf 
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the  kind  and  quality  specified  in  their  agreement  with 
plaintiff,  and  the  price  paid  for  the  176  head  sold  to  Lux 
&  Miller. 

Whether  the  cattle  which  defendants  refused  to  ac- 
cept were  of  the  kind  and  quality  that  they  agreed  to 
take  is  a  question  upon  which  there  is  a  plain  conflict 
of  evidence,  and  we  cannot  disturb  the  verdict  of  the  jury 
npon  that  question. 

We  think  the  instructions  of  the  court  placed  the  mat- 
ters in  issue  fairly  before  the  jury. 

Judgment  and  order  affirmed. 

Thobnton,  J.,  and  MoFabland,  J.,  concurred. 


[No.  18768.    Department  Two.— January  6,  1891.] 

A.  M.  DREW,  Respondent,  v.  A.  J.  PEDLAR  et  al., 
Appetj.ants. 

VimXIB  ATfD  PUBCHASKB — COITTBACT  OF  SaLB — FoiUfBlTUBl — RbSCIS- 

Bioif — Hbootebt  of  Porchasb-monet. — ^Where  a  contract  for 
the  sale  of  land  provided  for  a  forfeiture  of  all  rlfeht  to  a 
oonveyance,  and  that  the  purchase-money  paid  should  he  as 
liquidated  damages,  in  case  of  non-fulflllment  of  the  terms 
of  future  pasonent  hy  the  purchaser,  and  it  appears  that 
full  payment  of  the  residue  of  the  purchase-money  was  ten- 
dered and  a  deed  demanded  ten  months  after  maturity,  and 
that  the  vendors  refused  to  accept  the  tender,  or  to  return 
the  purchase-money  paid,  and  elected  to  rescind  the  agree- 
ment, the  purchaser  may  maintain  an  action  to  recover  from 
the  vendors  the  installment  of  purchase-money  paid. 

10. — ACTION     TO     RbOOVBB     PUBCHASB-MONBT — PLEADING — ^ELECTION 

OF  Vendor  to  Rbscind— Recoupment  of  Damages — ^Judgment 
ON  pleadings. — If  in  such  action  the  vendors  do  not  deny 
the  allegation  of  the  complaint  that  they  elected  to  rescind 
the  contract  upon  the  breach  thereof  by  the  plaintiff,  and 
do  not  seek  to  recoup  any  actual  damages  for  the  breach 
from  the  amount  of  the  purchase-money  received,  or  deny 
any  material  averments  of  the  complaint,  the  plaintifT  is 
entitled  to  Judgment  on  the  pleadings  for  the  recovery  of 
the  sum  paid  to  the  vendors. 
Id. — ^Liquuiatbd  Damages — ^Void  Stipulation— Constbuction  of 
Code. — ^The  stipulation  in  the  contract  that  the  purchase- 
money  pHld  should  be  taken  as  liquidated  damages  for  the 
breach  of  the  contract  by  the  purchaser  is  void  under  sec- 
tions 1670  and  1671  of  the  Civil  Code,  it  not  being  imprac- 
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tlcable  or  at  all  difDcult  to  fix  the  actual  damage  to  the 
vendors,  the  measure  of  which  is  defln'tely  fixed  by  section 
3307  of  the  Civil  Code  as  the  excess  of  the  agreed  price,  if 
any,  over  the  value  of  the  property  to  the  vendors. 

In. — Judgment  on  Pleadings — Cbobs-oomplaint — Cancellation  of 
Contract. — A  cross-complaint  by  the  vendors,  seeking  the 
cancellation  of  an  unacknowledged  and  unrecorded  contract 
of  sale  as  a  cloud  upon  their  title,  and  not  offering  to  refund 
the  purchase-money  received,  does  not  entitle  them  to  any 
afilrmative  relief,  other  than  that  given  by  a  judgment  on 
the  pleadings  in  favor  of  the  plaintiff  for  a  recovery  of  the 
purchase-money  paid.  It  being  conclusively  established  by 
the  admissions  of  the  pleadings  and  by  the  judgment  that 
the  agreement  had  been  rescinded  and  annulled  by  the 
parties. 

Id. — Pleading — Denial  of  Indebtedness— Conclusion  of  Law. — 
The  denial  of  indebtedness  of  the  defendants  to  the  plaintiff 
is  a  denial  of  a  conclusion  of  law,  and  when  inconsistent 
with  admitted  facts,  cannot  avail  to  prevent  a  judgment  for 
the  plaintiff  on  the  pleadings. 

Id. — Demand. — No  demand  before  suit  is  necessary  to  be  made 
or  alleged  in  the  complaint  In  an  action  to  recover  purchase- 
money  paid  under  a  contract  of  sale  which  the  defendants 
have  elected  to  rescind. 

Id. — Setting  Aside  Judgment  on  Pleadings  —  Discbetion  — 
Amended  Answer — Default  of  Plaintiff — Rescission. — It  is 
not  an  error  or  abuse  of  discretion  to  refuse  to  set  aside  a 
judgment  on  the  pleadings  for  the  recovery  of  the  purchase- 
money  upon  the  proffer  of  an  amended  answer  which  does 
not  deny  the  rescission  of  the  contract  of  sale,  but  only 
shows  that  the  plaintiff  was  first  in  default,  by  refusing  to 
accept  the  tender  of  a  deed  or  to  pay  the  purchase-money. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  motion  to 
set  aside  the  judgment 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  B.  Terry,  and  (7.  IF.  Thomas,  for  Appellant. 

/.  R.  Webb,  and  F.  H.  Short,  for  Respondent 

Vanolief,  C. — On  the  twentieth  day  of  April,  1888, 
the  parties  to  this  action  entered  into  a  written  agree- 
ment whereby  the  defendants  agreed  to  sell  and  the 
plaintiff  to  purchase  three  lots  of  land  in  the  town  of 
Fresno  at  the  price  of  twelve  thousand  five  hundred  dol- 
lars, to  be  paid  as  follows:  One  thousand  dollars  upon 
the  execution  of  the  agreement,  seven  hundred  five  hun- 
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dred  dollars  within  sixty  days  from  the  date  of  the  agree- 
ment, and  to  assume  and  pay  a  mortgage  of  four  thou- 
sand dollars  to  Kobert  B.  Thompson,  and  also  to  pay  the 
interest  on  the  mortgage  and  all  taxes  thereafter  to  be- 
come due  on  the  land.  The  agreement  also  contains  the 
following  provision : — 

"In  the  event  of  the  failure  to  comply  with  the  terms 
hereof  by  the  said  party  of  the  second  part,  the  parties 
of  the  first  part  shall  be  released  from  all  obligation  in 
law  or  equity  to  convey  said  property,  and  said  party  of 
the  second  part  shall  forfeit  all  right  thereto,  and  all 
money  paid  thereon  shall  be  as  liquidated  damages  for 
the  non-fulfillment  hereof  by  the  party  of  the  second 
part  And  the  said  parties  of  the  first  part,  on  receiving 
such  payments  at  the  time  and  in  the  manner  above 
mentioned,  agree  to  execute  and  deliver  to  the  said  party 
of  the  second  part,  or  to  his  assigns,  a  good  and  suffi- 
cient deed  conveying  the  said  land  free  and  clear  of  all 
encumbrances  made,  done,  or  suffered  by  the  said  parties 
of  the  first  part,  except  as  above  specified. 

"And  it  is  understood  that  the  stipulations  aforesaid 
are  to  apply  to  and  to  bind  the  heirs,  executors,  and  ad- 
ministrators and  assigns  of  the  respective  parties,  and  that 
time  is  of  the  essence  of  this  contract.'^ 

The  plaintiff  paid  one  thousand  dollars  upon  the  exe- 
cution of  the  agreement,  but  failed  to  pay  the  seven 
thousand  five  hundred  dollars  when  the  same  became 
due,  and  never  offered  to  pay  the  same  or  any  part 
thereof  until  the  twenty-fourth  day  of  April,  1889 
(about  ten  months  after  maturity),  when  he  tendered 
full  payment,  and  demanded  a  deed  for  the  land.  The 
defendants  then  refused  to  accept  payment  or  to  execute 
a  deed,  and  also  refused  to  refund  to  plaintiff  the  one 
thousand  dollars  paid  by  him  upon  the  execution  of  the 
agreement,  and  elected  to  rescind  the  agreement  There- 
upon the  plaintiff  commenced  this  action  to  recover  the 
one  thousand  dollars  paid  by  him  upon  the  execution  of 
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the  agreement^  formally  alleging  in  his  complaint  the 
facts  above  stated. 

The  defendants  filed  an  amended  answer^  in  which 
they  expressly  admit  the  execution  of  the  contract  and 
the  payment  of  one  thousand  dollars  as  alleged  in  the 
complaint,  but  allege  that  they  have  performed  their 
part  of  the  contract,  and  that  plaintiff  failed  and  refused 
to  pay  the  seven  thousand  five  hundred  dollars,  or  any 
part  thereof,  when  the  same  became  due,  and  that  he 
abandoned  the  contract.  They  admit,  however,  that 
plaintiff  made  the  tender  of  payment  and  demand  for  a 
deed  on  April  24,  1889,  as  alleged  in  the  complaint 
They  further  "allege  that  on  the  failure  of  plaintiff  to 
perform  his  said  covenants,  they  treated  the  one  thou- 
sand dollars  heretofore  paid  as  forfeited,  and  said  con- 
tract as  abandoned  by  the  plaintiff,  and  annulled,  and 
that  they  converted  the  said  one  thousand  dollars  to  their 
own  use." 

They  further  allege  that  "the  said  property  had  greatly 
increased  in  value  between  June  20,  1888,  and  April 
24,  1889;  that  said  increase  was  of  the  value  of  two 
thousand  dollars." 

They  "deny  that  they  are  indebted  to  plaintiff  in  any 
sum,  or  that  plaintiff  has  sustained  any  damages  by  rea- 
son of  any  act  of  defendants,  or  either  of  them." 

To  this  answer  the  defendants  added  a  cross-com- 
plaint, in  which  they  set  out  the  agreement;  allege  the 
payment  of  the  one  thousand  dollars,  the  performance 
thereof  on  their  part,  the  failure  and  refusal  of  the  plain- 
tiff to  perform  on  his  part,  except  as  to  the  payment  of 
the  one  thousand  dollars ;  "that  defendants  are  the  owners 
and  in  possession  of  the  land  described  in  said  contract; 
that  said  contract  is  a  cloud  upon  defendants'  title  to  said 
land" ;  and  praying  that  the  contract  be  declared  void  and 
of  no  effect,  and  that  it  be  canceled,  and  for  such  further 
relief  as  thej  may  be  entitled  to. 

Upon  due  notice,  plaintifPa  counsel  moved  for  jud^ 
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ment  on  the  pleadings.  At  the  time  appointed,  counsel 
for  the  respective  parties  appeared,  and  plaintiff's  coun- 
sel argued  the  motion^  and  it  was  submitted  on  briefs  to 
be  thereafter  filed,  but  defendants'  counsel  failed  to  file 
any  brief. 

Some  time  after  the  expiration  of  the  time  agreed  upon 
and  allowed  for  filing  briefs,  to  wit,  on  October  12,  1889, 
the  court  rendered  judgment  for  the  plaintiff  for  one 
thousand  dollars,  and  interest  thereon  from  April  24, 
1889,  and  costs. 

Thereafter,  upon  due  notice,  defendants'  counsel  moved 
the  court  to  set  aside  the  judgment,  on  the  grounds, — 
1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  2.  That  no  written  findings 
of  facts  were  filed  or  made ;  3.  That  material  allegations 
of  the  complaint  were  denied ;  4.  That  no  answer  was  made 
to  the  cross-complaint;  6.  That  the  answer  stated  new 
matter  constituting  a  defense  to  the  action. 

At  the  same  time,  defendants'  counsel  made  another 
motion  to  vacate  the  judgment,  on  the  ground  ^'that  said 
judgment  was  made  and  entered  against  defendants 
through  their  mistake,  misadvertence,  and  excusable  neg- 
lect" 

This  motion  was  made  on  affidavits,  in  connection  witli 
^hich  they  proffered  a  draught  of  a  second  amended  an- 
swer which  they  proposed  to  file  in  case  the  judgment 
should  be  set  asida 

The  following  are  the  affidavits  upon  which  the  motion 
was  made: — 

**Il.  B.  Terry,  being  first  duly  sworn,  deposes  and  says 
that  he  is  now,  and  at  all  times  since  the  defendants  have 
appeared  in  this  action,  their  attorney  in  said  matter; 
that  when  the  motion  heretofore  made  by  plaintiff  for 
judgment  upon  the  pleadings  herein  was  ordered  sub- 
mitted by  the  court  upon  briefs  thereafter  to  be  filed  by 
counsel  for  plaintiff,  and  briefs  of  .defendants  in  reply 
thereto,  affiant,  upon  receiving  the  briefs  of  counsel  for 
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plaintiff,  was  unable  to  find  in  the  city  of  Fresno  the  au- 
thorities upon  which  his  answer  to  said  brief  would  be 
made,  and  that  upon  an  examination  of  said  authorities 
at  hand,  affiant  determined  that  in  order  that  the  case 
should  be  fully  determined  upon  its  merits,  that  he  would 
ask  leave  of  the  court  to  file  a  second  amended  answer; 
that  80  riL-.ending,  he  did  not  answer  such  brief. 

"R  B.  Terry." 

"A.  J.  Pedlar,  being  first  duly  sworn,  deposes  and  says 
that  he  is  one  of  the  defendants  in  the  above-entitled 
action;  that  the  judgment  herein  entered  on  the  twelfth 
day  of  October,  1889,  was  entered  through  mistake,  inad- 
vertence, surprise,  and  excusable  neglect,  and  was  shown 
in  the  affidavit  of  R.  B.  Terry,  filed  herewith. 

"Affiant  further  says  that  he  has  fully  and  fairly 
stated  the  case  in  this  action  to  his  said  counsel,  R.  B. 
Terry,  who  resides  in  the  county  of  Fresno,  state  of  Cali- 
fornia, and  after  such  statement,  is  advised  by  said  R.  B. 
Terry  that  he  has  a  good  and  substantial  defense  on  the 
merits  of  the  action,  and  thoroughly  believes  the  same  to 
be  true.  A.  J.  Pedlar." 

The  proffered  amended  answer  contained  two  aver- 
ments in  addition  to  the  first  amended  answer,  to  the 
effect, — 1.  That  defendants  had  tendered  to  plaintiff  a 
sufficient  deed  for  the  lots  on  the  twentieth  day  of  June, 
1888,  and  at  the  same  time  demanded  payment  of  the 
sum  of  $7,500,  which,  by  the  terms  of  the  agreement, 
the  plaintiff  was  to  pay  "on  or  before  sixty  days  from  the 
date"  of  the  agreement;  but  that  plaintiff  then  refused  to 
pay  said  sum,  or  any  part  thereof,  and  thereby  released 
the  defendants  from  all  obligations  under  said  agree- 
ment, and  thereby  also  released  all  claim  to  the  $1,000 
theretofore  paid  by  him;  and  2.  That  between  April 
20,  1888,  and  April  24,  1889,  certain  taxes  and  assess- 
ments amounting  to  $114.65  were  levied  upon  said  lots, 
and  became  due  and  payable,  and  that  plaintiff  never 
paid  nor  tendered  tliem,  or  any  part  thereof,  and  that 
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defendants  were  compelled  to  pay  a  street  assessment  of 
forty-five  dollars. 

The  proffered  answer  also  contained  the  following^ 
which  was  not  in  the  first  amended  answer:  ^^Defendants 
deny  that  they,  or  either  of  them,  elected  to  rescind  said 
contract  of  sale  in  complaint  mentioned,  or  that  they  did 
rescind  the  same^  but,  on  the  contrary,  allege  that  plain- 
tiff rescinded  said  contract  and  every  portion  thereof  long 
prior  to  the  twenty-fourth  day  of  April,  1889." 

The  court  denied  the  motion  to  set  aside  the  judgment ; 
and  the  defendants  appeal  from  the  judgment,  and  also 
from  the  order  denying  their  motion,  upon  the  judgment 
roll  containing  their  bill  of  exceptions. 

1.  I  think  there  was  no  error  in  rendering  judgment 
on  the  pleadings.  It  clearly  appears  that  the  contract 
was  rescinded  long  before  the  commencement  of  the 
action,  and  that  it  was  so  considered  by  both  parties. 
Time  was  of  the  essence  of  the  contract  Plaintiff  failed 
to  pay  the  seven  thousand  five  hundred  dollars  on  or 
before  June  20,  1888,  according  to  the  agreement,  and 
did  not  tender  payment  thereof  until  April  24,  1889, 
when  the  defendants  refused  to  accept  it  and  execute  a 
deed,  on  the  ground  that  plaintiff  had  abandoned  and 
annulled  the  contract  by  failing  to  tender  payment  within 
the  stipulated  time, — sixty  days.  They  say  in  their  an- 
swer that,  upon  the  failure  of  plaintiff  to  pay  according 
to  the  terms  of  the  contract,  they  treated  the  contract  as 
abandoned  and  annulled  by  plaintiff,  and  the  one  thou- 
sand dollars  paid  as  forfeited,  and  they  do  not  deny  the 
averment  in  the  complaint  that  they  ^'elected  to  rescind 
said  contract  of  sale." 

From  the  time  defendants  refused  to  accept  payment 
and  execute  a  deed  (April  24, 1889),  the  plaintiff  has  con 
sidered  the  contract  rescinded,  and  bases  this  action  partly 
upon  that  ground,  his  complaint  stating  facts  from  which 
a  rescission  is  a  necessary  inference.  Under  these  cir- 
cumstances, the  plaintiff  was  entitled  to  recover  the  one 
UXXXVn.  Cal.— 29 
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thousand  dollars  paid  by  him,  less  such  actual  damages 
as  may  have  been  sustained  by  the  defendants  by  plain- 
tiflPs  breach  of  the  contract  (Orey  v.  Tubbs,  43  Cal.  364; 
Gleary  v.  Folger,  84  Cal.  316) ;  but  such  damages  cannot 
be  recouped  in  this  action,  for  the  reason  that  none  such 
has  been  pleaded.  {Orey  v.  Tubbs,  43  Cal.  364;  Clecury 
V.  Folger,  84  Cal.  316.) 

Counsel  for  appellants  contend,  however,  that  his  clients 
are  entitled,  under  the  express  stipulation  of  the  con- 
tract, to  retain  the  one  thousand  dollars  paid  as  liquidated 
damages;  whereas  respondent's  counsel  claim  that  the 
stipulation  as  to  liquidated  damages  is  void.  This  is  the 
principal  issue  presented  for  decision.  I  think  the  stip* 
ulation  is  void,  under  the  following  sections  of  the  Civil 
Code: — 

"Sec  1670.  Every  contract  by  which  the  amount  of 
damage  to  be  paid,  or  other  compensation  to  be  made, 
for  a  breach  of  an  obligation,  is  determined  in  anticipa- 
tion thereof,  is  to  that  extent  void,  except  as  expressly 
provided  in  the  next  section. 

"Sea  1671.  The  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be  presumed  to  be 
the  amount  of  damage  sustained  by  a  breach  thereof,  when, 
from  the  nature  of  the  case,  it  would  be  impracticable  or 
extremely  difficult  to  fix  the  actual  damage.'' 

It  appears,  from  the  nature  of  the  contract  under  con- 
sideration, that  it  would  not  be  impracticable  or  at  all 
difficult  to  fix  the  actual  damage  in  this  case,  since  sec- 
tion 3307  of  the  Civil  Code  provides  a  rule  by  which  the 
damage,  in  all  cases  of  this  kind,  may  be  measured  and 
definitely  fixed,  as  follows :  "The  detriment  caused  by  the 
breach  of  an  agreement  to  purchase  an  estate  in  real  prop- 
erty is  deemed  to  be  the  excess,  if  any,  of  the  amount 
which  would  have  been  due  to  the  seller,  under  the  con- 
tract, over  the  value  of  the  property  to  him."  That  is, 
the  excess  of  the  a  creed  price  over  ihe  value  of  the  prop- 
erty to  the  party  who  agreed  to  sell. 
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Id  Field  on  Damages,  aeo.  508,  tlie  rule  is  stated  as 
follows:  ''The  general  rule  of  damages  on  failure  of  the 
vendee  to  take  the  propertrfr  purchased,  and  pay  for  the 
same,  would  be  the  actual  loss  sustained  by  the  vendor 
thereby;  which  would  ordinarily  be  the  difference  be- 
tween the  actual  contract  price  and  the  actual  value  of 
the  land  at  the  time  of  the  breach,  if  the  property  shall 
have  declined  in  value.''  (See  also  Eva  v.  MeMahan,  77 
CaL  4670 

The  defendants  not  only  failed  to  plead  any  damages 
to  them,  but  alleged  in  their  answer  an  increase  of  two 
thousand  dollars  in  the  value  of  the  property  between 
the  default  of  the  plaintiff  and  their  refusal  to  accept 
payment  and  execute  a  deed;  and  as  it  does  not  appear 
that  plaintiff  ever  had  possession  of  the  property,  but  does 
appear  that  defendants  were  in  possession  at  the  time 
they  answered,  they  can  claim  nothing  for  use  and  occu- 
pation. 

No  material  averment  of  the  complaint  was  denied. 
The  denial  of  indebtedness  was  but  a  conclusion  of  law 
inconsistent  with  the  admitted  facts. 

The  defendants  were  not  entitled  to  any  affirmative 
relief  upon  their  cross-complaint  which  they  have  not 
obtained  by  the  judgment  on  the  pleadings.  Both  the 
complaint  and  answer  admitted  that  the  agreement  had 
been  rescinded  and  annulled  by  the  parties;  and  as  the 
judgmoit  on  the  pleadings  partly  rests  upon  that  fact,  it 
is  conclusive  evidence  of  the  fact 

The  agreement  was  not  recorded,  and  not  being  ac- 
knowledged, was  not  entitled  to  record.  Besides,  the 
cross-complaint  does  not  offer  to  refund  the  money,  or 
any  part  thereof,  admitted  to  have  been  received  by  the 
defendants  under  the  contract  {Bohall  v.  Diller,  41  Cal. 
683.) 

It  is  urged  that  the  complaint  fails  to  state  a  cause  of 
action,  in  that  no  demand  is  alleged.  The  action  is  to 
recover  money  had  and  received  by  defendants  to  the 
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use  of  the  plaintiff,  and  it  is  alleged  the  defendants  '^re- 
fused and  still  refuse  to  pay  tx)  plaintiff  said  sum  of  one 
thousand  dollars,  or  any  part  thereof."  The  answer  ad- 
mits the  receipt  of  the  money,  and  alleges  that  defend- 
ants  ^'converted  the  said  one  thousand  dollars  to  their 
own  use." 

From  the  time  the  defendants  elected  to  rescind  the 
contract,  or  to  consider  and  treat  it  as  rescinded,  it  was 
their  duty  to  refund  the  money  they  had  received  under 
.be  contract,  and  no  demand  before  suit  was  necessaiy. 
(Quimby  v.  Lyon,  63  CaL  394.) 

2.  It  does  not  appear  that  there  was  any  error  or 
abuse  of  the  discretion  of  the  court  in  overruling  the  de- 
fendants' motion  to  set  aside  the  judgment,  and  counsel 
for  appellants  has  not  urged  this  point  here.  The  aver- 
ment in  the  proffered  answer  that  defendants  tendered 
to  plaintiff  a  deed  on  the  twentieth  day  of  June,  1888, 
and  demanded  payment,  etc.,  only  shows  that  plaintiff 
was  first  in  default.  It  does  not  change  or  dispute  the 
fact  that  both  parties  considered  and  treated  the  con- 
tract as  rescinded,  as  above  stated,  and  bad  it  been  in- 
serted in  the  answer  on  which  the  judgment  was  rendered, 
the  plaintiff  would  still  have  been  entitled  to  judgment  on 
the  pleadings. 

I  think  the  judgment  and  order  should  be  afiSrmed. 

FooTE,  C,  and  Belgheb,  C,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 
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[No.  13495.    In  Bank. — January  6»  1891.] 

R.  R  WILIIOIT  KT  AL.,  Assignees,  Appeli-ants,  v. 

THOMAS  CUNXIXGHAir  et  al.,  Respondents. 

AsBioNMENT  FOB  BENEFIT  OF  CREDITORS — ^TRUSTS. — A  deed  of  as- 
signment for  the  benefit  of  creditors  is  controlled  by  the 
provisions  of  the  Civil  Code  relative  to  trusts,  and  operates 
to  divest  the  assignor  of  his  entire  interest  and  estate  in 
the  property  assigned,  and  to  vest  the  same  in  the  assignees, 
subject  to  the  rights  of  the  assignor  to  a  reconveyance  of 
any  residue  remaining  undisposed  of  after  the  creditors  are 
satisfied,  or  to  payment  of  the  surplus  proceeds  of  sales  of 
the  property. 

Id. — Rights  of  Insolvent  and  Creditors. — ^An  Insolvent  may  in 
good  faith  make  an  assignment  for  the  benefit  of  creditors 
with  or  without  their  consent,  and  the  creditors  must  either 
avail  themselves  of  the  assets  without  preference,  or  not 
at  all. 

Id.— Execution  Sale  or  Asmioned  Pbofertt — Cloitd  on  Tttlb — Ik- 
junction. — ^A  creditor  whose  claims  were  subsisting  credits 
upon  which  action  had  been  commenced  at  the  time  of  the 
assignment,  and  wLo  assented  thereto,  cannot  sell  any  of 
the  assigned  propr.rty  on  execution,  and  such  sale  may  be 
enjoined  as  casting  a  cloud  upon  the  title  of  the  assignees, 
though  the  judg^nents  were  obtained  subsequent  to  the  as- 
signment 

!d. — Attachment — ^J>xssolution — Insolvency  —  Dismissal.  —  An 
attachment  Icv^d  within  one  month  prior  to  the  filing  of  a 
petition  in  insolvency  by  the  debtor  is  dissolved  by  opera- 
tion of  law,  and  will  not  justify  a  sale  under  execution 
after  dismispal  of  the  insolvency  proceedings,  and  after  a 
subsequent  assignment  by  the  insolvent  for  the  benefit  of 
his  creditors. 

f^VADiNG — Im/lication  OF  Law. — ^That  which  is  implied  by  law 
need  not  be  pleaded. 

ID. — DrMVTMbM  —  Ambiguity  ind  Uncertainty  —  Conjunctive 
Statement  of  Grounds. — Ambiguity  and  uncertainty  are  Sep- 
tra'^ grounds  of  demurrer,  and  where  such  separate  grounds 
BTd  conjoined,  the  pleading  must  be  defective  on  each  ground, 
or  the  demurrer  must  be  overruled. 

(ii.-  -Want  of  Capacity  to  Sue. — ^A  demurrer  for  want  of  capacity 
of  the  plaintiff  to  sue  only  lies  where  the  complaint  shows 
the  want  of  capacity  upon  its  face,  and  it  is  not  a  ground 
of  demurrer  that  it  does  not  appear  in  the  complaint  that 
the  plaint'fT  has  legal  capacity  to  sue.  That  omission  can 
only  be  taken  advantage  of  by  answer. 

Id.— Capacity  of  Assignees — ^Affidavit  to  Inventory — ^Answer. — 
The  fact  that  a  complaint  by  assignees  for  the  benefit  of 
creditors  which  alleges  a  valid  assignment,  and  that  plain- 
tifEs  accepted  the  trust  and  duly  qualified  as  such  assignees, 
omits  to  further  allege  that  the  affidavit  required  by  section 
8462  of  the  Civil  Code  was  attached  to  and  filed  with  the 
inventory,  will  not  render  the  complaint  demurrable  for 
want  of  capacity  of  the  plaintiffs  to  sue,  but  the  omission 
of  such  affidavit  must  be  set  up  in  the  answer. 
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Appeax  from  a  judgment  of  the  Superior  Court  of  San 
Toaquin  County. 

The  facts  are  stated  in  the  opinion. 

/.  £7.  Campbell,  for  Appellants. 

Carter  £  Smith,  for  Respondents. 

Gibson,  C. — This  is  an  appeal  by  the  plaintiffs  from 
a  final  judgment  entered  against  them  upon  defendants' 
demurrer  to  their  complaint  praying  that  defendants  be 
enjoined  from  selling  the  realty  in  controversy  under 
certain  writs  of  execution- 
It  appears  by  the  complaint  that  Ella  Averill,  on  the 
sixth  day  of  October,  1885,  commenced  two  separate 
actions  in  the  superior  court  of  San  Joaquin  County 
against  M.  E.  Bryant  to  recover  of  him  the  amounts 
due  upon  two  promissory  notes,  and  on  the  same  day 
caused  a  writ  of  attachment  to  issue  in  each  action,  and  be 
levied  upon  certain  real  estate  then  belonging  to  Bryant; 
that  thereafter,  on  the  thirty-first  day  of  the  same  month, 
Bryant  was  by  and  in  the  same  court  adjudged  an  in- 
solvent debtor,  against  whom  the  said  creditor,  Averill, 
on  the  twenty-seventh  day  of  the  same  month,  proved 
her  several  claims,  including  the  two  promissory  notes 
above  mentioned;  that  on  or  about  the  thirtieth  day  of 
January,  1886,  by  the  consent  of  defendant  Averill,  as 
such  creditor,  and  all  the  other  creditors,  the  insolvency 
proceedings  were  by  an  order  of  the  court  duly  dismissed ; 
that  on  the  sixteenth  day  of  February,  1886,  Bryant  be- 
ing still  insolvent,  at  the  request  of  defendant  Averill, 
and  his  other  creditors,  executed  and  delivered  to  plain- 
tiffs a  deed  of  assignment  of  all  his  property  not  exempt 
from  execution,  for  the  benefit  of  his  creditors,  pursuant 
to  division  4,  part  2,  title  3,  of  the  Civil  Code,  which  deed 
embraced  the  real  estate  levied  upon  by  the  writs  of  at- 
tachment above  mentioned;  that  the  plaintiffs,  as  such 
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assignees,  accepted  the  truat,  and  in  due  time  qualified 
as  required  by  law,  and  entered  upon,  and  still  continue 
in  the  discharge  of  the  duties  of  the  said  trust;  that  the 
said  deed  and  a  proper  inventory  were  duly  filed  for 
record;  that  defendant  Averill  assented  to  the  execution 
and  delivery  of  the  deed  of  assignment  to  the  plaintiffs, 
and  also  to  the  acceptance,  by  plaintiffs,  of  the  trust  thus 
created;  that  since  the  said  trust  was  created,  the  plain- 
tiffs have  been  the  owners  and  in  the  possession  of  the 
real  estate  in  controversy,  in  trust  for  the  benefit  of  all 
of  the  creditors  of  Bryant,  including  the  defendant  Aver- 
ill;  that  prior  to  the  execution  of  said  deed,  the  levies 
under  the  writs  of  attachment  above  mentioned  were 
dissolved ;  that  on  the  twenty-first  day  of  September,  1887, 
in  the  superior  court  aforesaid,  the  defendant  Averill 
obtained  a  judgment  in  her  favor  in  each  of  the  suits 
upon  the  promissory  notes,  and  caused  a  writ  of  execution, 
regular  in  form,  to  issue  in  each  case^  and  to  be  placed 
in  the  hands  of  her  co-defendant,  Cunningham,  as  sheriff 
of  San  Joaquin  County,  for  service ;  that  the  said  sheriff 
has  by  virtue  of  said  writs  of  execution  levied  upon  and 
threatens  to,  and  unless  restrained  by  injunction  will, 
sell  the  real  estate  in  question,  and  thereby  cast  a  cloud 
upon  the  plaintiffs'  title  thereto,  which  will  prevent  them 
from  executing  their  trust  expeditiously  and  with  advan- 
tage to  the  creditors  of  Bryant;  that  the  said  execution 
levies  were  made  for  the  express  purpose  of  hindering  the 
plaintiffs  from  executing  their  trust 

The  grounds  of  demurrer  are : — 1.  Insufficiency  of  the 
facts  stated  to  constitute  a  cause  of  action.  2.  Ambiguity 
and  uncertainty  of  the  facts  in  certain  specified  particu- 
lars. 3.  Incapacity  of  the  plaintiffs  to  sue,  because  it 
does  not  appear  that  the  inventory  was  verified,  as  re- 
quired by  section  3462  of  the  Civil  Code. 

1.  In  support  of  the  first  ground  of  demurrer,  the 
respondents  contend  that  the  assignor  still  retains  an 
equitable  interest  in  the  land  in  controversy,  which  was 
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included  in  the  deed  of  assignment,  and  that  it  ia  sub- 
ject to  sale  upon  execution.  But  this  argument  does  not 
apply  to  the  facts.  The  allegation  is,  that  the  defendant 
Cunnigham,  as  sheriif,  has  levied  upon  and  threatens 
to  sell,  not  only  the  acsignor's  equitable  interest  in  the 
residuum  of  the  property  assigned,  but  the  whole  of  the 
property  itself,  thereby  including  the  assignees'  legal  title 
thereto,  as  well  as  the  equitable  interest  of  the  assignors 
in  the  residuum,  if  there  should  be  any. 

The  deed  of  assignment  is  controlled  by  the  provisions 
of  the  Civil  Code  relative  to  trusts.  (Civ.  Code^  sec 
3449.)  Those  provisions,  so  far  as  applicable  here,  are 
as  follows : — 

'*Sec  863.  Except  as  hereinafter  otherwise  provided, 
every  express  trust  in  real  property,  valid  as  such  in  its 
creation,  vests  the  whole  estate  in  the  trustees,  subject 
only  to  the  execution  of  the  trust  The  beneficiaries  take 
no  estate  or  interest  in  the  property,  but  may  enforce  the 
performance  of  the  trust. 

^'Sec.  864.  ITotwithstanding  anything  contained  in  the 
last  section,  the  author  of  a  trust  may,  in  its  creation, 
prescribe  to  whom  the  real  property  to  which  the  trust 
relates  shall  belong,  in  the  event  of  the  failure  or  termi- 
nation of  the  trust,  and  may  transfer  or  devise  such  prop- 
erty, subject  to  the  execution  of  the  trust" 

The  trust  created  by  the  deed  of  assignment  here 
relates  to  real  property,  and  was  expressly  created  for 
the  benefit  of  the  creditors  of  the  assignor.  There  was 
no  reservation  in  it  of  any  estate  or  interest  to  the  as- 
signor except  that  authorized  by  secion  864  of  the  Civil 
Code,  wherein  the  assignor  provides  that  the  residuum 
left  after  his  creditors  are  satisfied  shall  be  returned  to 
him,  his  executors,  administrators,  or  assigns.  No  other 
estate  or  interest  could  be  reserved  in  a  trust  of  this 
character.  (Civ.  Code,  sec  3457,  subd.  4.)  The  effeci 
of  the  deed,  then,  was  to  divest  the  assignor  of  his  entire 
interest  and  estate  in  the  property  assigned,  subject  to 
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the  right  to  a  reconveyanoe  of  any  residue  remaining 
undisposed  of  after  the  creditors  are  satisfied,  or  pay- 
ment of  the  surplus  of  the  proceeds  of  the  sales  of  the 
property. 

This  is  in  accordance  with  the  weight  of  authority  in 
other  jurisdictions,  as  shown  in  Burrill  on  Assignments, 
5th  ed.,  sec  298. 

Under  our  law  as  declared  in  the  Civil  Code,  an  in- 
solvent may,  in  good  faith,  make  an  assignment  for  the 
benefit  of  his  creditors,  with  or  without  the  consent  of 
the  latter;  and  when  such  an  assignment  is  made,  the 
creditors  must  either  avail  themselves  of  the  assets  with- 
out preference  (section  3467),  or  not  at  all. 

The  object  of  the  law  is  to  enable  a  debtor,  through 
his  assignee,  to  dispose  of  his  property  for  the  benefit  of 
his  creditors.  This  object  would  be  defeated  if  one  of 
the  creditors  could  ignore  the  assignment,  and  sell  the 
property  to  satisfy  his  particular  claim.  Such  a  sale 
would,  if  it  could  be  made,  deprive  the  assignees  of  the 
property;  or  if  it  would  not,  still  the  sale  would  cloud 
the  title  of  the  assignees,  because  in  any  action  they 
might  have  to  prosecute  for  the  removal  of  the  cloud  so 
cast,  the  evidence  of  the  purchaser's  title  would  show 
that  such  latter  title  was  derived  from  the  assignor,  to 
overcome  which  the  assignees  would  have  to  prove  that 
the  judgments  were  obtained  in  actions  commenced 
before  the  deed  of  assignment  was  made  upon  debts 
covered  and  provided  for  by  the  deed  of  assignment. 
(Pixley  V.  Huggins,  15  Cal.  137 ;  Porter  v.  Pico,  65  Cal. 
165;  Roth  v.  Insley,  86  Cal.  134.)  Such  a  cloud,  it  is 
evident,  would  prevent  them  from  disposing  of  the  prop- 
erty to  the  advantage  of  the  creditors  in  the  performance 
of  their  tmst. 

The  respondents  further  contend  that  the  threatened 
sales,  if  made,  would  not  cast  a  cloud  upon  the  assignees' 
title  to  the  property,  inasmuch  as  the  juderments  upon 
which  the  executions  were  issued  were  obtained  subse- 
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quent  to  the  assignment^  and  therefore  all  that  could 
pass  under  the  sales  would  be  the  equitable  interest  of 
the  assignor  in  the  residuum  of  the  property  assigned 

But  the  facts  here  show  that  the  actions  in  which  she 
obtained  her  seyeral  judgments  were  begun  upon  sub- 
sisting credits  before  the  assignment  was  made,  and  that 
as  such  a  creditor  she  assented  to  the  assignment  There- 
fore she  is  one  of  the  creditors  for  whose  benefit  the  as- 
signment was  made,  and,  as  such,  must  take  her  propor- 
tionate share  with  the  other  creditors.  Besides,  as  already 
shown,  the  execution  levies  were  not  restricted  to  the 
equitable  interest  of  the  assignor  in  the  residuum^  but 
were  made  upon  the  whole  property. 

It  is  further  claimed  by  the  appellants  that  as  the 
complaint  shows  that  defendant  Averill  acquired  a  lien 
by  attachment  in  each  of  the  actions  in  which  she  ob- 
tained her  judgments,  above  mentioned,  before  the  as- 
signment was  made,  and  as  it  does  not  appear  that  those 
attachments  were  dissolved,  the  liens  so  acquired  became 
merged  in  the  judgments,  and  in  consequence  she  is  en- 
titled to  sell  the  realty  in  question  to  satisfy  such  judg- 
ments. But  it  is  distinctly  alleged  that  those  attachments 
were  dissolved,  but  the  date  is  not  stated.  If,  however, 
the  absence  of  the  date  renders  it  insufficient,  it  appears, 
from  the  all^ations  respecting  the  insolvency  proceedings 
which  preceded  the  assignment,  and  which  are  pleaded 
as  matters  of  inducement,  that  the  attachments  were  lev- 
ied within  one  month  prior  to  Bryant  filing  his  petition 
in  insolvency.  Since  this  is  so,  the  attachments  became 
dissolved  by  operation  of  law.  (Insolvent  Act  of  1880, 
sec  17.)  And  that  which  is  implied  by  law  need  not 
be  pleaded.     {Kramer  v.  HdUey,  82  Cal.  209.) 

2.  The  second  ground  of  demurrer  is  in  the  conjunc- 
tive; that  is,  that  the  complaint  is  ambiguous  and  un- 
certain. These  are  made  separate  grounds  of  demurrer 
by  subdivision  7  of  section  430  of  the  Code  of  Civil  Pro- 
cedure,    And  in  the  case  of  Kroner  v,  Eahey,  82  CaL 
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209y  it  was  held  that  where  such  separate  grotmds  of 
demurrer  are  oonjoined,  the  complaint  must  be  defective 
on  each,  or  the  demurrer  must  be  overruled  There  the 
complaint  was  held  to  be  neither  ambiguous  nor  unin- 
telligiblci  but  uncertain  in  several  particulars,  and  the 
demurrer  upon  the  ground  of  ambiguity,  unintelligibility, 
and  uncertainty  not  sustainable 

In  this  case  we  do  not  think  the  complaint  is  ambigu- 
ous. There  is  but  one  respect  in  which  it  may  be  said 
to  be  so,  and  that  is  wherein  it  is  stated  that  the  defend- 
ant Averill,  as  a  creditor,  proved  her  claim  in  the  insolv- 
ency proceedings  several  days  before  Bryant  was  adjudged 
an  insolvent  But  as  those  proceedings  were  dismissed, 
this  allegation  is  immateriaL  The  complaint  is  uncer- 
tain with  regard  to  dates,  as  in  Kroner  v.  Hahey,  83  Cal. 
209,  as  well  as  in  several  other  respects ;  but  as  it  is  not 
both  ambiguous  and  uncertain,  it  comes  within  the  rule  of 
that  case. 

8.  As  to  the  capacity  of  the  plaintiffs  to  maintain  this 
action  as  assignees,  it  is  urged  that  as  it  does  not  appear 
from  the  complaint  that  the  affidavit  required  by  section 
3462  of  the  Civil  Code  was  attached  to  and  filed  with  the 
inventory,  the  assignment  in  consequence  was  void,  and 
the  plaintiffs  are  therefore  without  legal  capacity  to  sue. 

In  the  case  of  District  No.  110  v.  Feck,  60  CaL  406, 
this  court  said:  ''The  defendants  demurred  to  the  com- 
plaint The  first  ground  of  demurrer  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  objections  specified  are,  in  substance, 
that  it  does  not  appear  from  the  complaint  that  the 
plaintiff  was  ever  duly  created  a  swamp  and  overflowed 
land  district  That  objection,  however,  if  well  taken, 
would  go  to  the  legal  capacity  of  the  plaintiff  to  sue,  and 
not  to  the  sufficiency  of  the  facts  stated  to  constitute  a 
cause  of  action.  {Phcenix  Bank  v.  Donnell,  40  N.  T. 
410.)  A  demurrer  on  the  ground  that  plaintiff  has  not 
the  legal  capacity  to  sue  would  be  bad,  because  it  does 
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not  appear  upon  the  face  of  the  complaint  that  the  plain^ 
tiflF  has  not.  It  is  not  a  good  ground  of  demurrer  that  it 
does  not  appear  in  the  complaint  that  the  plaintiff  has 
the  legal  capacity  to  sue.  That  omission  can  only  be 
taken  advantage  of  by  answer."  (Code  Civ.  Proc,  sec 
483 ;  Phmdx  Bank  v.  Dannell,  40  N.  Y.  410.  See  also 
Miller  v.  Luco,  80  CaL  257.) 

In  the  present  case  it  appears  by  sufficient  allegations, 
the  defect  not  having  been  specially  pointed  out  under 
the  first  ground  of  derauirer,  that  Bryant  made  a  valid 
assignment  for  the  benefit  of  his  creditors,  and  that  the 
plaintiffs,  as  assignees  thereunder,  accepted  the  trust,  and 
duly  qualified  as  such  assignees.  It  therefore  appears 
affirmatively  that  the  plaintiffs  have  the  legal  capacity 
to  sue.  And  if  it  be  a  fact  that  the  affidavit,  which 
seems  to  be  essential  to  the  validity  of  the  assignment 
(Civ.  Code,  sees.  3461-3463,  3466 ;  Beardsley  v.  Frame, 
85  Cal.  134),  was  omitted,  then,  under  the  rule  applied 
in  District  No.  110  v.  Feck,  60  Cal.  405,  such  omission 
must  be  set  up  in  the  answer,  because  it  does  not  affirma- 
tively appear  upon  the  face  of  the  complaint  that  sucb 
affidavit  was  omitted. 

We  therefore  advise  that  the  judgment  be  reversed, 
with  instructions  to  the  trial  court  to  overrule  the  de- 
murrer to  the  complaint,  and  grant  defendants  leave  to 
answer  within  the  usual  time. 

Vancliep,  C,  and  Belcheb,  C.  C,  concurred. 

The  CoTJET. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with  instructions  to 
the  trial  court  to  overrule  the  demurrer  to  the  complaint, 
and  grant  defendants  leave  to  answer  within  the  usual 
time. 
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[No.  13786.    Department  One. — January  18,  1891.] 
JOHN  PETTINGEE^  Respondent,  v.  SALATHEIL 

FAST,  APPELUk^NT. 

YmimoR  AivD  Pubohabeb — Shabino  Fbofits  of  Resale. — A  contract 
for  the  sale  of  a  farm  for  a  specified  sum,  and  one  half  of 
the  ezcess  aboye  that  sum  for  which  the  farm  can  be  resold, 
does  not  require  an  actual  resale  in  order  to  fix  liab'lity 
for  one  half  of  the  profits  which  might  be  realized  by  accept- 
ing any  bona  fide  offer. 

Id. — ^Resale  fob  Advance — Agreement  to  Resell. — If  an  actual 
resale  of  the  farm  for  an  advance  is  alleged  in  the  com- 
plaint In  an  action  to  recover  one  half  of  the  excess,  such 
allegation  is  sufilciently  sustained  by  proof  of  an  agreement 
of  the  vendee  to  resell  the  farm  for  an  advance,  though  no 
money  was  paid  upon  the  contract  of  resale. 

lo. — ^Amount  of  Resale — Variance. — If  the  complaint  alleges  a 
resale  of  the  farm  for  a  specified  amount,  and  the  proof 
shows  a  resale  for  two  thousand  dollars  less  than  the  amount 
alleged,  with  a  reservation  of  standing  timber  of  the  value 
of  two  thousand  dollars,  the  proof  is  at  variance  with  the 
allegation  of  the  complaint,  and  a  finding  that  the  amount 
of  resale  is  as  alleged  is  not  sustained  by  the  evidence. 

Id. — Rights  of  Vendor — Recovery  for  Timber  Reserved— Plead- 
ing.— ^The  vendor's  right  to  recover  upon  the  contract  for 
one  half  the  excess  for  which  the  farm  can  be  resold  Is  not 
limited  to  the  sum  agreed  to  be  paid,  in  case  of  a  resale  by 
the  vendee  with  reservation  of  timber;  but  the  vendor  may 
recover,  in  addition  to  one  half  the  excess  in  price  paid  for 
the  farm,  one  half  the  market  value  of  the  timber  reserved. 
or  one  half  of  the  net  sum  for  which  it  may  be  sold,  at  his 
option,  though  such  recovery  can  only  be  justified  by  a  com- 
plaint showing  the  facts  as  they  really  exist 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  an  order  denying  a 
new  triaL 

Hie  agreement  on  which  the  action  is  founded,  in 
addition  to  the  provisions  recited  in  the  opinion,  con- 
tained a  further  provision,  to  the  effect  that  the  farm 
should  not  be  resold  for  less  than  five  thousand  dollars. 
The  further  facts  are  stated  in  the  opinion  of  the  court. 

PtUnam  dc  Nichols,  for  Appellant 

TF.  P.  Butcher,  and  B.  F.  Thomas,  for  Respondent 

De  Haven,  J. — ^Action  to  recover  the  sum  of  $1,950, 
alleged  to  be  due  plaintiff  for  the  balance  of  the  purchase 
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price  of  land  conveyed  by  plaintiff  to  defendant  The 
coort  below  gave  plaintiff  judgment  for  that  sum,  and 
also  denied  defendant's  motion  for  a  new  trial,  and  the 
defendant  appeals  from  such  judgment  and  order. 

The  facts  as  found  show  that  on  November  17,  1886, 
plaintiff  executed  to  appellant  a  deed  of  his  farm,  the 
appellant  agreeing  in  writing  to  pay  therefor  the  sum  of 
four  thousand  dollars,  and  to  give  one  half  of  all  in  ex- 
cess of  that  sum  which  ''the  farm  can  be  sold  for  within 
two  years,"  such  additional  sum  "to  be  also  a  part  of 
the  purchase  price,  when  so  sold  for  a  larger  sum/'  It 
is  also  found  that  on  September  1,  1887,  "appellant  en- 
tered into  an  agreement  in  writing  with  one  Ed.  Culbert, 
whereby  he  sold  to  said  Culbert  the  said  parcels  of  land 
for  the  sum  of  eight  thousand  dollars." 

The  principal  question  to  be  determined  on  this  ap- 
peal is,  whether  the  finding  of  the  court  in  relation  to 
the  sale  of  the  land  is  justified  by  the  evidence.  It  was 
shown  upon  the  trial  that  on  September  1,  1887,  the  ap- 
pellant and  one  Culbert  entered  into  an  agreement  in 
writing  by  which  the  appellant  "promises  and  agrees  to 
sell  and  convey  unto  the  party  of  the  second  part  (Cul- 
bert) and  to  make  and  execute  and  deliver  to  him  a  deed" 
of  the  land  purchased  by  appellant  from  the  plaintiff  in 
this  action,  the  said  Culbert  "to  have  and  to  hold  all  and 
singular  said  premises,  together  with  all  the  tenements, 
hereditaments,  and  appurtenances  thereunto  belonging, 
....  except  that  portion  of  the  timber  thereon  here- 
inafter mentioned  and  reserved  unto  the  party  of  the  first 
part"  The  agreement  further  recited  that  the  appellant 
was  to  have  all  the  timber  on  said  land,  "except  that  on 
the  southern  line  of  the  mesa,  adjoining  the  Rinoon  rancho, . 
and  on  the  east  end  of  said  mesa." 

It  is  clear  that,  under  appellant's  agreement  with  re- 
spondent, an  actual  sale  of  the  farm  within  the  time  lim- 
ited was  not  indispensably  necessary  in  order  to  establish 
as  a  fact  the  price  for  which  it  could  have  been  sold,  and 
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tbii8  fix  the  liability  of  appellant  thereunder.  The  ap- 
pellant would  not  have  been  at  liberty  to  reject  any  bona 
fide  offer  of  purchase  for  a  sum  exceeding  five  thousand 
dollars,  without  the  consent  of  the  respondent  But  the 
complaint  alleges  an  actual  sale  to  Culbert  for  the  sum 
of  eight  thousand  dollars,  and  the  court  so  finds,  and  it 
is  therefore  necessary  to  consider  whether  such  fact  was 
established  upon  the  triaL 

The  appellant  insists  that  there  was  no  sale  to  Oul- 
bert  at  all,  but  only  an  agreement  to  selL  But  we  are 
of  opinion  that  such  contention  cannot  be  sustained.  In 
the  case  of  Eaton  v.  Bicheri,  83  CaL  186,  the  plaintiff 
therein  was  to  wait  for  any  balance  that  might  be  due 
him  xmtil  certain  mining  property  was  sold  and  an  execu- 
tory contract  for  the  sale  of  the  mine  was  made^  and  the 
court  held  that  the  plaintiff  could  recover,  saying:  ^^The 
word  ^sold'  does  not  necessarily  and  in  all  connections 
mean  that  a  conveyance  must  be  made  or  that  the  title 
must  pass." 

The  fact  that  no  money  was  receired  by  appellant  on 
the  contract  is  immaterial.  The  transaction  was  none 
the  less  a  sale,  and  by  it  the  equitable  title  of  the  prop- 
erty sold  passed  to  Culbert.  But  in  one  respect  the 
evidence  does  not  sustain  the  finding  of  the  court  as  to 
this  sale.  The  written  agreement  of  sale  contained  a 
reservation  of  standing  timber,  and  we  think,  notwith- 
standing some  confusion  in  the  evidence,  that  the  real 
transaction  between  appellant  and  Culbert  was  a  sale  of 
the  farm  for  the  sum  of  six  thousand  dollars,  and  the 
appellant  reserving  the  growing  timber  thereon,  as 
specified  in  the  contract  of  sale.  The  fact  that  this  tim- 
ber may  have  been  estimated  by  both  appellant  and 
Culbert  as  of  the  value  of  two  thousand  dollars,  or  that 
appellant's  price  for  the  land  with  timber  standing  was 
eight  thousand  dollars,  and  with  a  reservation  of  such 
timber,  six  thousand  dollars,  cannot  change  the  terms  of 
the  actual  sale  as  made  to  appear  by  the  vnritten  con- 
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tract  of  sale.  £j  that  contract,  as  we  have  said,  the  farm 
was  sold  for  the  sum  of  six  thousand  dollars,  the  ap- 
pellant reserving  as  an  interest  therein  the  standing  tim- 
ber referred  to ;  and  proof  of  such  contract  is  at  variance 
with  the  co?itract  alleged  in  the  complaint  and  found 
by  the  court;  and  the  finding  that  the  farm  was  sold 
for  the  sum  of  eight  thousand  dollars  is  not  sustained  by 
the  evidence. 

Undoubtedly,  the  respondent's  right  to  recover  on  his 
contract  is  not  limited  to  the  sum  agreed  to  be  paid  by 
Culbert ;  but  if  he  seeks  to  recover  more,  it  must  be  upon 
a  complaint  which  shows  the  facts  as  they  really  exist. 
Upon  the  execution  of  the  contract  of  sale,  appellant  dis- 
abled himself  from  thereafter  accepting  any  bona  fide 
offer  for  the  farm,  and  the  respondent  became  entitled 
to  recover,  not  only  upon  the  basis  of  the  price  agreed 
to  be  paid  by  Culbert,  but  in  addition  thereto,  one  half 
of  the  market  value  of  the  standing  timber  reserved,  or 
at  his  option,  one  half  of  the  net  sum  for  which  such 
timber  may  have  been  sold  by  appellant 

Judgment  and  order  reversed. 

Paterson,  J.,  and  Garoutte,  J.,  concurred* 
Hearing  in  Bank  denied* 


[No.  13919.    Department  Two. — January  IS,  1891.1 

ROBERT  MoFADDEN  et  al..  Respondents,  v.  THE 
SANTA  ANA,  ORANGE,  AND  TUSTIN  STREET 
RAILWAY  COMPANY,  Appellant. 

NEGLIGKNCB — INJUBT  TO  WOTC — CONTRIBUTOBT  NEGLIGENCE  OF  HUS- 
BAND.— Contributory  negligence  of  the  husband  is  imputable 
to  the  wife,  and  will  prevent  a  recovery  by  her  for  injuries 
sustained  by  the  alleged  negligence  of  a  third  party. 

Id. — ^Damages  fob  Pebsonal  Injuby — Chose  in  Action — Husband 
AND  Wmfr— Community  Pbopebty. — The  right  to  recover  dam- 
ages for  a  personal  injury,  as  well  as  the  money  recovered 
as  damages,  is  property,  and  may  be  regarded  as  a  chose 
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m  action;  and  if  acquired  by  the  wife  during  marriage,  is 
community  property,  which  the  husband  has  the  right  to 
oontroL 

In.— AonoN  FOB  Daicaqks  —  Pasties  —  Husband  awd  Wifb. — The 
husband  is  a  necessary  party  to  an  action  for  damages  on 
account  of  injuries  to  the  wife's  person. 

Id. — ^EvmBivci&— Cboss-kzamination  —  Injubt  —  Summoning  Phy- 
sician.— Where  the  plaintiff  has  testified  upon  direct  exam- 
ination as  to  the  injury  suffered  by  her  and  the  pain  im- 
mediately resulting  therefrom,  she  may  be  asked  on  cross- 
examination  as  to  whether  she  called  a  doctor  that  night. 

Id.— BXPEBT    EfVIDBNCB — CONSULTATION     OF     PHYSICIANS— Cb08S-£X- 

AMiNATiON  AS  TO  CONCLUSION  AND  Tbeatment. — Where  a  phy- 
sician, as  an  expert,  has  testified  in  chief  that  he  yiaited 
the  plaintiff  about  two  weeks  after  the  injury,  and  held  a 
consultation  with  the  attending  physician,  and  that  he  exam- 
ined the  patient  as  to  her  condition  and  the  probable  causes 
of  her  ailments,  it  is  proper  cross-examination  to  ask  what 
they  determined  was  the  serious  thing  to  attend  to,  and 
what  was  the  treatment  adTlsed. 
EMdencb — Range  of  Cbosb-examination. — The  cross-examination 
of  a  party,  or  of  an  expert,  should  be  allowed  a  liberal 
range,  touching  all  matters  testified  to  in  chief,  or  tending 
to  test  the  temper,  bias,  motives,  intelligence,  accuracy,  cred 
ibillty,  or  means  of  knowledge  of  the  witness. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Ijj^ 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  aie  stated  in  the  opinion. 

Victor  Montgomery,  and  0.  Caswell,  for  Appellant 

Charlee  8.  McKelvey,  and  H.  T.  Matthews,  for  Re- 
spondents. 

Vawclief,  C. — Action  for  damages  alleged  to  have 
been  sustained  by  a  personal  injury  to  the  wife  alonc^ 
through  the  negligence  of  defendant 

On  May  26,  1888,  the  defendant  was  a  corporation 
owning  and  operating  a  street-railroad  running  east  and 
west  through  the  center  of  Fourth  Street,  in  the  city  of 
Santa  Ana,  in  Los  Angeles  County.  On  that  day  it 
caused  an  excavation  to  be  made  in  that  street  about  six 
feet  wide,  fifty  feet  long,  and  ten  inches  in  depth,  on  the 
north  side  of  the  railway,  parallel  with  it,  and  about  six 
feet  from  it,  for  the  purpose  of  constructing  a  switch  or 
LXXXVIL  Cal.— 30 
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turn-out,  to  be  connected  with  the  main  railway,  and 
for  the  conatruction  of  which  it  had  permission  from  the 
city  authorities. 

It  is  alleged  in  the  complaint  that  the  excavation  was 
dangerous  to  travelers  on  the  street  during  the  night- 
time, unless  properly  guarded  and  lighted,  and  that  it  was 
the  duty  of  the  defendant  to  guard  and  light  it,  so  as  to 
warn  travelers  of  the  danger,  etc.,  which  the  defendant 
neglected  to  do  on  the  night  of  May  26,  1888. 

The  complaint  then  proceeds  as  follows: — 

**That  on,  to  wit,  the  twentynsixth  day  of  May,  1888, 
the  plaintiffs  herein  were  lawfully  driving  along  the 
same,  and  they,  the  plaintiffs,  had  no  warning  of  or 
notice  of  the  existence  of  the  aforesaid  excavation  and 
obstructions,  and  they,  the  plaintiffs,  saw  no  lights  or 
barriers  about  the  said  excavation  and  obstructions,  and 
without  any  fault  of  either  of  the  plaintiffs,  they,  the 
plaintiffs,  came  in  collision  with  the  said  obstructions, 
and  were  drawn  over  the  same  into  the  excavation  afore- 
said, whereby  Flora  McFadden  sustained  great  injuries 
in  her  person,  and  internal  injuries  by  which  her  womb 
was  displaced,  and  by  reason  of  said  injuries  to  her  per- 
son, and  said  internal  injuries,  she  was  confined  to  her  bed 
for  many  months,  and  endured  great  physical  and  mental 
suffervng.  Her  health  is  injured  and  impaired  thereby, 
and  the  plaintiffs  are  informed  and  believe  that  the  in- 
juries sustained  by  Flora  McFadden,  in  her  person  and 
to  her  health,  are  permanent  and  for  life,  and  that  the 
same  were  caused  by  the  gross  negligence,  default,  and 
(carelessness  of  the  defendant  herein,  by  reason  of  all 
which  the  plaintiffs  are  damaged  in  the  sum  of  twelve 
thousand  dollars." 

The  answer  of  the  defendant  denies  the  alleged  inju* 
ries  to  the  plaintiff  Flora,  denies  the  alleged  negligence 
on  its  part,  and  alleges  contributory  negligence  on  the 
part  of  the  plaintiffs. 

The  case  was  tried  by  a  jury.     Verdict  and  judgment 
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for  the  plaintiffs  for  one  thousand  dollars.  The  defend- 
ant appeals  from  the  judgment^  and  from  an  order  deny- 
ing its  motion  for  a  new  triaL 

The  principal  question  for  decision  arises  upon  in- 
structions to  the  jury  as  to  the  effect  of  contributory 
n^ligence,  if  any  there  was,  on  the  part  of  the  husband 
alone. 

At  the  request  of  the  plaintiff,  the  court  instructed 
the  jury  that  if  they  found  that  the  plaintiff  Flora  was 
injured  by  the  negligence  of  the  defendant,  without  any 
negligence  on  her  part,  and  that  the  negligence  of  her 
husband,  if  any,  only  contributed  to  the  injuries,  the 
jury  could  not  attribute  the  husband's  negligence  to  her, 
and  should  assess  such  damages  as  will  compensate  her 
for  injuries  proximately  caused  by  the  negligence  of  the 
defendant  And  again :  ''If  you  find,  from  the  evidence, 
that  the  negligence  of  Robert  McFadden,  if  any,  only 
contributed  to  the  injury  complained  of,  if  any  was  sus- 
tained, his  negligence  cannot  be  imputed  to  Flora  Mc- 
Fadden, and  must  not  be  regarded  as  her  negligence.'' 

Defendant's  counsel  excepted  to  these  instructions, 
and  requested  the  court  to  instruct  the  jury  that  contrib- 
utory negligence  of  the  husband,  if  any,  was  imputable 
to  the  wife^  and,  under  the  circumstances  of  this  case, 
would  prevent  a  recovery;  which  the  court  refused  to 
give. 

I  think  the  court  erred  in  giving  these  instructions, 
and  in  refusing  to  instruct,  substantially,  as  requested  by 
the  defendant's  counsel  (Peek  v.  N.  Y.  etc.  B.  B.  Co,, 
60  Conn.  379;  Carlisle  v.  Sheldon,  38  Vt  440;  HvaUoon 
V.  TrumbuU,  3  McCrary,  814;  Beach  on  Contributory 
Negligence,  118,  114,  284.) 

The  right  to  recover  damages  for  a  personal  injury  as 
well  as  the  money  recovered  as  damages,  is  property,  an<? 
may  be  regarded  as  a  chose  in  action  (Chicago  etc.  B.  22. 
Co.  V.  Dunn,  62  111.  260;  4  Am.  Rep.  606;  Anderson's 
Law  Diet) ;  and  if  this  right  to  damages  is  acquired  bv 
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the  wife  during  marriage,  it>  like  the  damages  when 
recovered  in  money,  is,  in  this  state,  community  prop- 
erty of  the  husband  and  wife  (Civ.  Code,  sees.  162- 
164,  169),  of  which  the  husband  has  the  manage- 
ment, control,  and  absolute  power  of  disposition  other 
than  testamentary.  (Civ.  Code,  sec  172.)  Consequently, 
the  wife  cannot  sue  alone  for  damages  on  account  of  an 
injury  to  her  person,  as  she  is  permitted  to  do  'Vhen 
the  action  concerns  her  separate  property."  (Code  Civ. 
Proa,  sec.  370;  Tell  v.  Qibson,  66  Cal.  247.)  In  these 
respects,  our  codes  differ  from  the  laws  of  those  states 
in  which  the  cases  cited  by  appellants  were  decided, 
wherein  the  right  to  recover  for  a  personal  injury  to  the 
wife,  and  the  money  recovered,  are  deemed  her  separate 
property.  In  the  case  of  Fhri  v.  CUy  of  St  Lome,  3  Mo. 
App.  231,  the  husband  and  wife  sued  for  a  personal  in- 
jury to  the  wife  alone,  and  the  trial  court  instructed  the 
jury,  in  effect,  that  if  the  husband  was  guilty  of  n^ 
ligence  directly  contributory  to  the  injury  there  could  be 
no  recovery  in  the  action.  Of  this  instruction  the  appel- 
late court  said:  ^We  do  not  so  understand  the  law.  The 
contributory  negligence  of  the  plaintiff  will  bar  a  recov- 
ery, where  the  plaintiff  is  the  injured  party,  and  the  re- 
covery is  for  his  benefit  But  here  the  husband  is  merely 
a  formal  party,  the  cause  of  action  belonging  to  the  wife. 
Under  our  law  (Acts  1876,  p.  6)  "any  property,  includ- 
ing rights  in  action,  ....  which  has  grown  out  of 
any  violation  of  the  personal  rights  of  a  feme  covert,  is 
her  separate  property,  and  under  her  sole  control,  and  is 
not  liable  for  the  debts  of  her  husband." 

In  Platz  V.  Cohoes,  24  Hun,  101,  the  decision  that  the 
negligence  of  the  husband  could  not  be  imputed  to  the 
wife,  in  a  case  like  this,  was  put  solely  upon  the  grounds 
that  the  wife  was  a  mere  passenger  in  her  husband's 
wagon,  and  that  her  husband  had  no  joint  interest  tvUh 
her,  and  was  in  no  way  identified  with  her.  On  appeal 
from  this  decision  of  the  supreme  court,  the  court  of  ap- 
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peals  held  that  the  question  as  to  contribntory  negligence 
of  the  husband  did  not  arise,  and  declined  to  decide  it 
{Platz  V.  Cohoes,  89  N.  Y.  219.) 

In  the  case  of  Chicago  etc.  B.  R.  Co*  r.  Dunn,  62  HI. 
260;  4  Am.  Bep.  606,  it  was  held  that  the  right  of  the 
wife  to  sue  for  an  injury  to  her  person  was  her  separate 
property,  under  a  statute  of  that  state  providing  that  all 
property  shall  be  separate  property  of  the  wife  "which 
any  married  woman,  during  coverture,  acquires  in  good 
faith,  from  any  persons  other  than  her  husband,  by  de- 
scent, devise,  or  othervnse" 

In  Shearman  and  Bedfield  on  Negligence,  4th  ed.,  sec- 
tion 67,  it  is  said:  "But  in  New  York,  Missouri,  and  other 
states,  where  the  change  has  been  radical,  and  married 
women  have  a  right  to  recover,  in  such  cases,  damages 
for  their  own  separate  use,  it  is  held  that  the  negligence 
of  the  husband  while  in  company  with  his  wife  is  not 
chargeable  to  her,  unless  she  encouraged  him  in  it,  or 
otherwise  concurs  in  it."  No  other  authority  is  cited  for 
this  than  the  cases  above  considered. 

2.  The  appellant's  counsel  complain  that  the  scope  of 
their  cross-examination  of  plaintifiPs  witnesses  was  too 
much  restricted  by  the  court  Of  the  numerous  excep- 
tions taken  on  this  ground,  I  think  the  following  should 
be  sustained : — 

1.  After  the  plaintiff  Flora  had  testified  on  behalf  of 
plaintiffs  as  to  the  injury,  and  the  pain  suffered  by  her 
immediately  thereafter,  defendant's  attorney,  on  cross- 
examination,  asked  the  following  questions: — 

Q.  "Well,  you  was  conscious,  wasn't  you?" 

A.  "I  was  conscious  of  a  very  severe  pain." 

Q.  "Well,  you  went  home  that  night,  and  didn't  call 
a  doctor?" 

Mr.  McKelvey. — "We  object  I  don't  think  it  respon- 
sive to  the  direct  examination." 

The  court  sustained  this  objection,  and  the  defendant's 
counsel  excepted* 


Digitized  by 


Google 


470        McFadden  v.  Santa  Ana  etc.  R'y  Co.  [87  Cal 

3.  Dr.  Ball,  as  an  expert,  testified  in  chief,  on  the  part 
of  the  plaintiffs,  that  he  visited  the  plaintiff  Flora  about 
two  weeks  after  the  injury,  in  consultation  with  Mrs.  Dr. 
Howe,  the  attending  physician,  and  further  testified  that 
he  examined  the  patient  as  to  her  condition  at  that  time 
and  as  to  the  probable  causes  of  her  ailments.  On  cross- 
examination,  defendant's  counsel  asked  the  following 
questions: — 

Q.  ^^You  had  a  consultation,  then,  did  you  V* 

A.  'Tes,  sir/' 

Q.  '^What  was  the  determination  by  you  and  the  at- 
tending physician  as  to  what  was  the  serious  thing  to 
attend  to?" 

Mr.  Brusseatu — **1  object  to  the  evidence,  for  the  rea- 
son that  the  same  is  immaterial  and  incompetent." 

The  court  sustained  this  objection,  and  defendant's 
counsel  excepted. 

3.  Counsel  then  asked  Dr.  Ball  what  was  the  treatment 
advised  then  (at  the  consultation).  The  objection  to  this 
question,  on  the  grounds  that  it  was  immaterial,  incom- 
petent, and  irrelevant,  was  sustained  by  the  court,  and 
counsel  excepted. 

That  all  these  questions  were  in  the  proper  line  of 
cross-examination,  and  that  each  of  them  might  have 
elicited  testimony  which  would  have  been  competent, 
relevant,  and  material,  seems  too  plain  for  argument 
One  of  the  witnesses  being  a  party  testifying  on  her  own 
behalf  as  to  the  pain  she  suffered, — a  matter  as  to  which 
it  would  have  been  difficult  to  contradict  her, — and  the 
other  testifying  as  an  expert  medical  witness,  their  cross- 
examination  should  have  been  allowed  a  liberal  range 
touching  all  matters  testified  to  in  chief,  or  tending  to 
test  the  temper,  bias,  motives,  intelligence,  accuracy,  cred- 
ibility, or  means  of  knowledge  of  the  witness. 

Whether  or  not  these  errors,  in  excluding  proper  cross- 
examination,  may  have  been  prejudicial  to  the  defend- 
ant, need  not  be  determined,  since  the  judgment  should 
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be  reveraed  on  the  graund  of  error  in  the  instructions  to 
the  jury. 

Other  points  are  made  by  counsel  for  appellant^  but, 
in  my  opinion^  the  record  shows  no  other  errors  than 
those  above  considered. 

I  think  that  the  judgment  and  order  should  be  re- 
versed, and  the  case  remanded  for  a  new  triaL 

FooTBy  C,  and  Beloheb,  C,  concurred. 

The  CotJBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  the 
case  remanded  for  a  new  trial. 

Hearing  in  Bank  denied. 


[No.  18666.    Department  Two.— January  16»  1891.] 

0,  J.  BRUMLEY  et  al.,  Respondents,  v.  ROBERT 
FLINT,  Appellant. 

OajBonoNS  to  I>m)iEivcB — ^Wapteb  of  Obounds  kot  Spbcifibd. — ^A 
party  objecting  to  the  admission  of  eyidence  must  specify 
the  ground  of  his  objection  when  the  evidence  is  offered, 
and  win  be  eoneldered  as  having  waired  all  objections  not 
specified. 

ID. — Oknebal  Objection — Special  Objection. — ^A  general  objec- 
tion is  sufficient  if  the  evidence  objected  to  is  absolutely 
inadmissible  for  any  purpose;  but  otherwise,  to  entitle  the 
objection  to  notice,  it  must  be  distinctly  specified. 

in. — Damage  bt  Cattle — Opinion  Bvidenob— Qualification  of 
WiTNEsa—AFPEAir— Objection  fob  Fibst  TiMB.«-In  an  action 
to  recover  damages  for  trespass  of  cattle,  where  a  witness 
WIS  asked  to  state  what  amount  of  damage,  in  his  estima- 
tion, was  done  by  the  cattle,  and  the  question  was  objected 
to  as  incompetent,  irrelevant,  and  immaterial,  is  asking  for 
a  conclusion,  and  as  not  the  proper  way  to  prove  damages, 
the  point  that  the  witness  was  not  shown  to  possess  the 
requisite  knowledge  to  enable  him  to  testify  as  to  the  dam- 
ages is  not  raised  by  the  objection,  and  will  not  be  con- 
sidered for  the  first  time  on  appeal. 

Uamaqe  bt  Cattle — ^Excessive  Vebdict — Conflicting  BvmENCE— 
Subixabe  of  Pbbmises  Tbespassed  upon. — ^Where  the  evidence 
as  to  the  number  of  trespassing  cattle  and  as  to  the  damage 
done  by  them  is  conflicting,  and  the  evidence  on  the  part 
Of  tha  plaintlflto  tended  to  show  greater  damage  than  was 
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awarded  to  them,  the  yerdict  will  not  be  set  aside  aa  ex- 
cessive on  account  of  the  fact  that  the  premises  trespassed 
upon  were  afterward  subleased  for  one  half  more  rent  than 
was  paid  for  them  by  the  lessee. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County^  and  from  an  order  denying  a 
new  trial. 

The  facts  are  stated  in  the  opinion. 

W.  H.  Spencer,  for  Appellant. 

W.  B.  DUlard,  for  Respondents. 

Belcheb,  C. — In  December,  1887,  one  Chester  It 
Brumley  leased  from  the  owner  16,320  acres  of  grazing 
land  for  the  year  1888.  Between  January  1  and  Febru- 
ary 7,  1888,  the  defendant's  cattle  wrongfully  entered 
upon  a  portion  of  this  land,  and  ate  up,  trod  down,  and 
destroyed  the  grass  and  feed  growing  thereon.  In  May, 
1888,  the  said  Brumley  died,  and  thereafter  the  plaintiffs 
were  duly  appointed  and  qualified  as  executors  of  his 
will.  The  plaintiffs,  as  such  executors,  brought  this  action 
to  recover  damages  for  the  alleged  trespasses  of  defend- 
ant's cattle  in  the  sum  of  one  thousand  dollars.  The  case 
was  tried  before  the  court,  without  a  jury,  and  by  the 
judgment  the  plaintiffs  were  awarded  the  sum  of  $325 
and  costs  of  suit.  From  this  judgment,  and  an  order  de- 
nying a  new  trial,  the  defendant  appeals. 

1.  At  the  trial  C.  J.  Brumley  was  called  as  a  witness 
for  plaintiffs,  and,  after  stating  that  he  was  the  son  of 
Chester  E.  Brumley  and  one  of  the  plaintiffs,  proceeded 
to  testify  as  follows:  "I  know  the  land  described  in  the 
complaint,  and  have  known  it  for  the  past  fifteen  years; 
it  is  grazing  land.  I  know  defendant's  cattle;  they  are 
branded  with  a  star.  I  saw  defendant's  cattle  on  the 
land  described  in  the  complaint  many  times  during 
January  and  February,   1888, — eight,  nine,  eleven,  or 
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twelve  hundred  of  them^ — and  they  were  trespassing  on 
the  land.  There  were  many  fresh  rain  water-pools  on 
the  land^  and  the  cattle  ranged  there.  The  ground  was 
wet  during  these  months,  there  having  been  a  heavy 
snow-storm  and  much  rain,  and  the  cattle  injured  and 
damaged  the  pasture  greatly  by  treading  it  down  and  eat- 
ing it.  For  the  past  five  years  I  have  been  in  the  cattle 
business,  near  this  land.'' 

The  witness  was  then  asked  by  plaintiffs'  counsel  to 
state  what  amount  of  damage,  in  his  estimation,  was 
done  by  the  cattle  during  the  time  they  were  trespassing 
upon  the  land.  The  defendant  objected  to  the  question, 
"upon  the  ground  that  the  same  was  incompetent,  irrel- 
evant and  immaterial,  as  asking  for  a  conclusion  which 
the  court  was  to  arrive  at  from  the  facts  given  in  test- 
timony,  and  further,  as  not  the  proper  way  to  prove 
damages."  The  court  overruled  the  objection,  and  the 
defendant  reserved  an  exception.  The  witness  then  an- 
swered: ^The  damage  from  eating  up,  treading  down, 
and  destroying  the  grass  on  the  land  by  defendant's 
cattle  during  the  time  you  mention  would,  in  my  estima- 
tion, amount  to  seven  hundred  or  eight  hundred  dol- 
lars." 

It  is  now  urged  for  appellant  that  the  ruling  above 
mentioned  was  erroneous,  because  the  witness  had  not 
been  '^shown  to  possess  the  requisite  knowledge  of  the 
value  of  the  property  claimed  to  have  been  injured  bv 
defendant's  cattle" ;  and  in  support  of  this  position  Reed 
v.  Drais,  67  Cal.  491,  is  cited. 

It  is  not  claimed  that  the  answer  to  the  question,  if 
given  by  a  competent  witness,  would  have  been  incom- 
petent, irrelevant,  or  immaterial,  and  upon  that  question 
we  are  not  called  upon  to  express  an  opinion.  It  will 
be  observed  here  that  the  objection  was,  not  that  the  wit- 
ness was  incompetent,  for  want  of  sufScient  knowledgo, 
to  testify  as  to  the  damages,  but  only  that  it  was  not  the 
proper  way  to  prove  damages. 
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The  general  rule  is,  that  "a  party  objecting  to  the  ad- 
mission of  evidence  must  specify  the  ground  of  his  objec- 
tion when  the  evidence  is  offered,  and  will  be  considered 
as  having  waived  all  objections  not  so  specified."  {Peo- 
ple V.  MmrUng,  48  Cal.  838.) 

It  is  true  that  a  general  objection  is  sufficient,  if  the 
evidence  objected  to  is  absolutely  inadmissible  for  any 
purpose.  (Nightingale  v.  Scarmell,  18  Cal.  316.)  But 
otherwise,  to  entitle  the  objection  to  notice,  "the  party 
should  have  laid  his  finger  on  the  point  at  the  time." 
{Martin  v.  Tmoere,  12  Cal.  243 ;  Cochran  v.  O'Keefe,  84 
CaL  568.) 

Conceding,  therefore,  without  deciding,  that  the  wit- 
ness was  not  shown  to  possess  the  requisite  knowledge  to 
enable  him  to  testify  as  to  the  damages,  still  we  do  not 
think  the  point  made  can  be  considered  here,  for  the 
reason  that  that  objection  to  the  question  was  not  taken. 

In  Reed  v.  Drais,  67  Cal.  491,  there  is  nothing  in  con- 
flict with  what  has  been  said.  In  that  case,  as  shown 
by  the  record,  a  witness  was  asked  to  give  the  value  of 
certain  land,  and  the  testimony  was  objected  to,  and  ex- 
cluded by  the  court,  ^'on  the  ground  that  the  witness  had 
not  shown  himself  competent  to  testify  on  that  point." 
In  affirming  the  judgment,  the  court,  among  other  things, 
said:  ^There  is  no  doubt  that  a  witness  acquainted 
with  the  value  of  the  property  may  give  an  opinion  as 
to  such  value,  but  he  must  first  be  shown  to  possess  the 
requisite  knowledge,  and  then,  although  such  knowledge 
is  not  the  result  of  any  peculiar  skill  in  a  particular 
pursuit  or  branch  of  business,  or  department  of  science, 
he  may  yet  be  heard.  Where,  however,  the  knowledge 
is  wanting,  the  opinion  should  be  rejected.  We  think, 
therefore,  the  court  did  not  err  in  refusing  to  admit  the 
testimony." 

2.  It  is  claimed  that  the  evidence  was  insufficient  to 
justify  the  decision  of  the  court,  that  plaintiffs  were 
damaged  in  the  sum  of  $325  by  reason  of  the  trespass. 
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But  the  evidence  was  conflicting  aa  to  the  number  of  catr 
tie  that  committed  the  trespasses,  and  as  to  the  damage 
done  by  them.  On  the  part  of  the  plaintiffs  the  evidence 
tended  to  show  that  they  were  entitled  to  a  larger 
snm  than  was  awarded  to  them.  The  fact  that  the  de- 
ceased, Brumley,  paid  as  rent  for  all  the  leased  premises 
only  one  thousand  dollars,  and,  some  time  after  the  tres- 
pass, subleased  them  for  fifteen  hundred  dollars,  is  not 
controlling.  We  cannot  say,  therefore,  that  the  judgment 
should  be  reversed  or  modified  because  the  damages  al- 
lowed were  excessive. 

We  think  the  judgment  and  order  should  be  affirmed, 
and  so  advisa 

Vanolibf,  0.,  and  Hatne,  C,  concurred. 

The  OouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed 


[No.  14076.    In  Bank. — ^January  17»  1891.] 

PEOPLE  EX  BEL.  J.  R  LAINE,  Rbspowdewtb,  v.  G.  Q. 
TYRRELL,  Appellant, 

Officb— Vacakot— AppoiifTMEifT  ET  QoTERNOB.— An  appointment 
by  the  goYornor,  during  a  recess  of  the  legislature,  for  a 
term  of  four  years,  to  fill  a  vacancy  In  the  membership  of 
the  state  board  of  health,  is  ^n  legal  effect  merely  an  ap- 
pointment during  the  recess  of  the  legislature,  and  until  the 
adjournment  of  Its  next  session. 

Id. — Ck>iaiBMATioN  or  Senate. — ^Upon  the  Issuance  of  a  commis- 
sion to  fill  a  vacancy,  the  appointment  is  complete*  and 
needs  no  action  of  the  senate  to  confirm  it 

In. — ^Holding  over — QuAuncATioN  or  Successor— CoysTEUorioN 
or  Political  Code. — Section  879  of  the  Political  Code,  de- 
claring that  every  officer  must  continue  to  discharge  the  du- 
ties of  his  office,  although  his  term  has  expired,  until  his 
successor  has  qualified,  applies  to  officers  appointed  tem- 
porarily by  the  governor  to  fill  a  vacancy. 

lo.— BxFiBATiON  OF  Tebm — ^PowEB  OF  GovEBNOB. — ^Thc  mere  expira- 
tion of  the  term  of  the  incumbent  of  an  office  does  not 
create  a  vacancy  such  as  the  governor  alone  la  authorized 
to  fill  by  the  appointment  of  a  successor. 
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Ip  •  •  Appointment  with  Consent  of  Senate — Commission. — In  the 
matter  of  an  executive  appointment  with  the  consent  of  the 
senate,  the  issuance  of  a  commission  ia  a  part  of  the  act 
of  appointment 

». — Qualification — Creation  of  Vacancy. — ^An  appointee  is  not 
required  to  qualify  until  he  has  received  his  commission, 
and  h's  failure  to  qualify  cannot  create  a  vacancy,  if  he  has 
received  no  commission. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  Countji  and  from  an  order  denying  a  new 
trial* 

The  facts  are  stated  in  the  opinion  of  the  court 

Clinton  lu  White,  for  Appellant 

Members  of  the  state  board  of  health  are  appointed 
by  the  governor,  with  the  consent  of  the  senate.  The 
term  of  office  is  four  years.  (Pol.  Code,  sees.  368,  369.) 
Vacancies  occurring  in  office  during  the  recess  of  the  legis- 
lature, the  appointment  to  which  is  vested  in  the  governor 
and  senate,  must  be  filled  by  appointment  made  by  the 
governor,  but  the  person  so  appointed  can  only  hold  the 
office  until  the  adjournment  of  the  next  session  of  the 
legislature.  (Pol.  Code,  sec.  1000.)  A  vacancy  in  of- 
fice is  defined  by  statute,  and  unless  the  particular  case 
comes  within  the  definition,  there  is  no  vacancy  such  as 
gives  life  to  the  appointing  power  of  the  executive.  (PoL 
Code,  sec.  996;  People  v.  TUton,  37  Cal.  614;  People  v. 
Whitman,  10  Cal.  45.)  An  incumbent  may  hold  over 
after  his  term  until  his  successor  is  qualified,  and  no  va- 
cancy is  created,  in  such  case,  which  the  governor  can  fill 
without  the  consent  of  the  sonata  (Pol.  Code,  sec  879; 
People  V.  BisseU,  49  Cal.  407.) 

Attomey-Oeneral  Johnson,  and  A.  L,  Hart,  for  Re- 
spondents. 

The  governor  might  appoint  without  consent  of  the 
senate  to  fill  a  vacancy  temporarily.  (People  v.  Cazneau, 
20  Cal.  504.)  But  this  was  the  limit  of  his  power,  and 
he  could  not  vest  title  to  the  office  for  the  unexpired  term. 
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His  appointment  of  Dr.  Tyrrell  must  either  be  con- 
strued as  an  appointment  to  fill  a  yacancy,  or  as  an  ab- 
solute nullity.  The  confirmation  of  the  senate  could 
not  take  effect  until  a  commission  was  issued  under  it. 
Section  879  of  the  Political  Code  has  no  application  to  8 
person  appointed  under  section  1000  to  fill  a  vacancy 
temporarily.  Such  person  cannot  hold  over,  else  the 
temporary  limitation  is  abortive.  It  was  the  intention 
to  limit  the  holding  of  such  an  appointee.  {People  v. 
Whitman,  10  CaL  88;  People  v.  Tilton,  87  CaL  614.) 
The  defendant  did  not  qualify  under  his  appointment 
for  the  term,  and  this  created  a  vacancy  which  the  gov- 
ernor was  authorized  to  fill.  {People  v.  Taylor,  57  CaL 
620.) 

Db  HAVEKy  J. — On  November  17, 1884,  during  a  recess 
of  the  legislature,  a  vacancy  existed  in  the  membership 
of  the  state  board  of  health,  and  on  that  day  the  appel- 
lant, Tyrrell,  was  appointed  a  member  of  said  board,  and 
in  the  commission  issued  to  him  by  the  governor  it  was 
1  recited  that  he  was  thereby  appointed  ^'a  member  of  the 
state  board  of  health,  vice  F.  W.  Hatch,  deceased,  for  the 
term  expiring  Januaary  11,  1888.  Appellant  duly  quali- 
fied as  such  officer  November  19, 1884,  and  since  that  date 
has  continued  to  discharge  the  duties  of  said  office. 

Upon  January  10,  1885,  the  legislature  being  in  ses- 
sion, the  governor  transmitted  to  the  senate  a  message 
informing  that  body  of  appellant's  said  appointment  on 
November  17,  1884,  "for  the  term  of  four  years,  vice  F. 
W.  Raich,  dtccasedy  and  the  senate  was  requested  to 
consent  thereto.  The  senate  took  action  upon  said  mes- 
sage, and  the  question,  ^^Will  the  senate  advise  and  con- 
sent to  the  appointment  of  G.  O.  Tyrrell,  of  Sacramento, 
as  a  member  of  the  state  board  of  health  for  the  term 
of  four  years,  vice  F,  W.  Hatch,  deceased  ?"  was  decided 
in  the  affirmative.  The  governor  did  not  thereafter  is- 
sue to  appellant  any  commission  for  said  office,  nor  has 
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be  since  such  action  of  the  senate  taken  any  oath  of  of- 
fice as  a  member  of  said  board. 

On  March  18,  1889,  during  a  recess  of  the  legislature, 
the  governor  appointed  the  relator,  Laine,  to  the  said 
office  of  member  of  state  board  of  health,  and  upon  that 
day  he  duly  qualified  as  such. 

The  judgment  of  the  court  below  was  in  favor  of  the 
relator,  and  ousting  the  appellant  from  said  office.  From 
this  judgment)  and  an  order  denying  his  motion  for  a  new 
trial,  the  defendant^  Tyrrell,  appeals. 

We  think  the  commission  issued  by  the  governor  to  ap- 
pellant on  November  17,  1884,  must  be  held  to  have  legal 
efiFect  simply  as  an  appointment  to  fill  the  vacancy  then 
existing^  until  the  adjournment  of  the  next  session  of  the 
legislature,  as  the  governor  was  not  authorized  to  make 
an  appointment  for  any  longer  time  than  during  the  recess 
of  the  legislature.     (Pol.  Code,  sec  1000.) 

Upon  the  issuance  of  this  commission,  the  appoint- 
ment to  fill  such  vacancy  temporarily  was  complete, 
and  needed  no  action  of  the  senate  to  confirm  it  {Peo- 
ple V.  Cazneau,  20  CaL  504.)  And  under  this  commis- 
sion the  appellant  was  vested  with  the  right  to  hold 
said  office  until  the  appointment  and  qualification  of 
a  successor  in  the  mode  provided  by  law.  Section 
879  of  the  Political  Code  declares:  *^very  officer  must 
continue  to  discharge  the  duties  of  his  office,  although 
his  term  has  expired,  until  his  successor  has  qualified"; 
and  section  1000  of  Ihe  Political  Code  does  not  create  an 
exception  to  this  rule,  in  the  case  of  officers  temporarily 
appointed  by  the  governor.  The  language  of  that  sec- 
tion, %ut  the  person  so  appointed  can  only  hold  the 
office  until  the  adjournment  of  the  next  session  of  the 
legislature,"  simply  means,  when  construed  with  section 
879,  as  it  must  be,  that  the  term  of  such  appointed  of- 
ficer sJuiU  expire  upon  the  adjournment  of  the  next  ses- 
sion of  the  legislature,  and  his  successor  may  take  his 
place;  but  if  no  successor  has  been  appointed,  then  the 
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very  condition  of  affairs  intended  to  be  provided  for  by 
section  879  has  arisen,  and  that  section  applies. 

It  is  the  settled  lavtr  of  this  state  that  the  mere  expira- 
tion of  the  term  of  the  incumbent  of  an  office  does  not 
create  a  vacancy  therein  such  as  the  governor  alone  is 
authorized  to  fill  by  the  appointment  of  a  successor. 
(People  V.  TUton^  37  CaL  614;  People  v.  Bissell,  49  Cal. 
407.) 

It  would  follow,  from  this,  that  the  appointment  of 
the  relator  during  a  recess  of  the  legislature  was  invalid, 
unless,  under  section  996  of  the  Political  Code,  a  vacancy 
was  created  by  the  failure  of  the  appellant  to  take  and 
file  his  official  oath  after  the  confirmation  of  the  senate. 
The  obligation  to  take  and  file  such  oath  did  not  arise 
unless  the  message  of  the  governor  announcing  the  ap- 
pointment of  appellant  during  the  recess,  and  tiie  action 
of  the  senate  advising  and  consenting  to  the  same,  con- 
stituted an  appointment  of  appellant  as  his  own  successor. 
But  even  construing  these  acts  of  the  governor  and  sen- 
ate as  a  nomination  and  confirmation  of  appellant  as 
his  own  successor  (and  whether  they  can  be  so  con- 
strued we  do  not  determine),  such  appointment  was 
not  completed,  no  commission  having  been  subsequently 
issued  to  the  appellant.  In  the  matter  of  an  executive 
appointment  widi  the  consent  of  the  senate,  the  issu- 
ance of  a  commission  is  not  a  mere  ministerial  act,  but 
is  a  part  of  the  act  of  appointment.  It  is  this  act  which 
completes  the  appointment,  as  well  as  perpetuates  the 
evidence  of  it  (People  v.  Mwrray,  70  N.  Y.  626.)  And 
this  is  also  the  doctrine  of  the  case  of  Conger  v.  Gilmer, 
32  Cal.  76. 

It  follows  that  the  court  below  erred  in  rendering  judg- 
ment for  the  relator  upon  the  findings. 

Judgment  and  order  reversed. 

Sharpstbin,  J.,  Beattt,  C.  J.,  Harbison,  J.,  Gah 
OUTS,  J.,  and  McFarland,  J.,  concurred. 
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[Na  13995.    Department  One.— January  19,  1891.] 

In  the  Matteb  of  the  Estate  of  CAVE  J.  COUTS, 
Deceased. 

E48TATE8  or  Deceased  Persons  —  Sale  op  Realty  —  Petition  or 
Cbeditob  op  ErzECUTOB — ^Nonsuit. — ^Where  a  petition  for  the 
sale  of  the  real  estate  of  a  decedent,  presented  by  a  creditor 
of  the  executor  whose  claim  has  been  allowed  by  the  court, 
states  sufficient  facts  to  justify  the  sale,  and  the  petitioner 
introduces  evidence  tending  to  prove  every  material  allega* 
tion  of  the  petition,  It  is  error  to  grant  a  nonsuit  on  motion 
of  the  devisees. 

Id. — ^Allowance  fob  Services  dubing  Administration — Petition 
OF  Claimant — ^Neglect  of  Ejxecutor. — A  claimant  for  services 
rendered  to  the  estate  during  administration,  whose  claim 
has  been  allowed  by  the  court  as  a  proper  expense  of  ad- 
ministration, may  apply  for  a  sale  of  the  real  estate  to  pay 
his  claim,  if  the  executor  has  not  funds  sufficient  to  pay  it, 
and  neglects  to  apply  for  the  order  of  sale. 

Id. — Construction  op  Code — Creditors  op  Executors — ^Expenses 
OP  Administration. — Sections  1536  and  1645  of  the  Code  of 
Civil  Procedure  are  intended  to  afford  creditors  of  the  exeo- 
utors  as  well  as  creditors  of  the  decedent  the  means  of  se- 
curing payment  of  their  claims  against  the  estate,  and  con- 
template expenses  of  administration  which  the  executor  neg- 
lects or  refuses  to  pay. 

Id. — ^UNPAm  Claims  against  Executob — Settlement  op  Account 
— ^Jurisdiction. — Claims  against  an  executor  for  services  ren- 
dered or  materials  furnished  to  the  estate  during  adminis- 
tration need  not  be  paid  until  they  are  allowed  in  the  settle- 
ment of  his  account;  but  the  court  may  determine,  after 
notice  to  all  persons  Interested,  whether  the  estate  is  liable 
at  all,  and  if  so,  in  what  amount. 

Id. — ^Settlement  op  Executor's  Account — Appealable  Ordeb. — An 
order  settling  the  account  of  an  executor  is  appealable. 

Id. — Conclusiveness  op  Allowance  of  Claim — Petition  for  Sale 
OP  Realty. — ^The  allowance  by  the  court  of  a  claim  for  serv- 
ices rendered  to  an  executor  as  part  of  the  expenses  of  ad- 
ministration included  in  his  account  is  conclusive  against 
all  parties  interested,  except  those  laboring  under  disability, 
if  no  appeal  is  taken  from  the  order  settling  the  account, 
and  cannot  be  questioned  by  the  devisees  upon  a  petition  for 
the  sale  of  realty  to  pay  the  claim. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
l)iego  County  granting  a  nonsuit. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leovy  &  Humes,  and  Conklin  dc  Hughes,  for  Petitioner 
aud  Appellant, 
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Hunsaker,  Briti  &  Ooodrich,  and  Trippet  £  Nedle,  for 
Contestants  and  Bespondents. 

PATEBsoiTy  J. — On  May  29,  1889,  the  executrix  filed 
an  account  of  her  administration  of  the  estate  from  Jan- 
uary 29,  1887,  to  February  1,  1889,  which  set  forth, 
among  other  items  of  the  same  nature,  a  claim  of  $1,240.67 
against  the  executrix  by  CavB  J.  Gouts,  for  services, 
money  paid  out,  etc,  "the  validity  of  which  charges 
against  said  estate**  she  asked  the  court  to  determine  on 
the  settlement  of  the  account.  After  due  notice^  a  hear- 
ing was  had,  and  the  account  was  settled.  With  respect 
to  the  item  referred  to,  the  court  found  that  it  was  a 
legal  charge  against  the  estate,  and  authorized  the  execu- 
trix to  pay  Gouts  out  of  any  moneys  that  might  thereafter 
come  into  her  hands  as  executrix.  On  March  5,  1890, 
Gouts  filed  a  petition  asking  for  an  order  requiring  the 
executrix  to  sell  so  much  of  the  real  estate  as  should  be 
necessary  to  pay  his  clainu  An  order  to  show  cause  was 
issued,  and  at  the  trial  the  petitioner  introduced  evidence 
tending  to  support  every  material  allegation  of  his  peti- 
tion, but  on  motion  of  the  devisees,  a  nonsuit  was  granted, 
and  the  proceeding  dismissed.  From  this  order  petitioner 
has  appealed. 

It  is  admitted  that  the  court,  in  its  decree  settling  the 
account,  made  the  order  referred  to,  and  that  the  execu- 
trix has  not  paid,  and  has  not  funds  in  her  hands  suffi- 
cient to  pay,  petitioner  the  amount  allowed;  but  it  is 
claimed  that  the  nonsuit  and  dismissal  were  proper,  be- 
cause the  order  of  the  court  allowing  Gouts  $1,240.57  is 
void;  that  his  claim,  if  any  he  had,  was  against  the  ex- 
ecutrix, and  until  she  pays  it  and  presents  it  in  her  ac- 
count as  an  expense  of  administration,  the  court  cannot 
act  upon  it;  that  the  claim  is  barred  by  the  statute  of 
limitations,  but  if  the  appellant  has  any  remedy  at  all,  it 
is  by  execution  against  the  executrix,  under  section  1647 
of  the  Gode  of  Givil  Procedure. 
LXXXVII.  Cal.— 31 
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We  think  tJiat  the  petition  states  facts  sufficient,  anJ 
that  upon  the  evidence  offered  by  petitioner  the  motion 
for  nonsuit  should  have  been  denied. 

Section  1636  of  the  Code  of  Civil  Procedure  provides 
that  'Vhen  a  sale  of  property  of  the  estate  is  necessary 
to  pay  ....  the  debts  outstanding  against  the  dece- 
dent, or  the  debts,  expenses,  or  charges  of  administration, 
the  executor  may  also  sell  any  real  as  well  as  personal 
properly  of  the  estate  for  that  purpose,  upon  the  order  of 
the  court*' ;  and  section  1545  provides  that  "if  the  executor 
or  administrator  neglects  to  apply  for  an  order  of  sale 
when  it  is  necessary,  any  person  may  make  application 
therefor,  in  the  same  manner  as  the  executor  or  adminis- 
trator, ....  and  the  decree  of  sale  must  fix  the  period 
of  time  within  which  the  executor  or  administrator  must 
make  the  sale/*  These  provisions  were  intended  to  afford 
creditors  of  the  executors,  as  well  as  creditors  of  the  dece- 
dent, the  means  of  securing  payment  of  their  claims 
against  the  estate,  and  necessarily  contemplate  expenses  of 
ndministration  which  the  executor  neglects  or  refuses  to 

pay. 

There  is  nothing  in  the  statutes  which  requires  pay- 
ment of  claims  against  the  executor  for  services  rendered 
or  materials  furnished  the  estate  during  administration, 
before  they  can  be  allowed  in  the  settlement  of  his  ac- 
count. It  would  be  a  misfortune  if  there  were.  Where 
the  representative  of  the  estate  has  a  doubt  as  to  the 
legality  of  the  claim,  or  the  amount  that  should  be  paid 
for  services  rendered  or  materials  furnished  in  the  oouTBe 
of  administration,  it  is  proper  for  his  own  protection,  as 
well  as  for  the  protection  of  the  heirs,  that  the  court 
should  determine,  after  notice  to  all  persons  interested, 
whether  the  estate  is  liable  at  all,  and  if  so,  in  what 
amount  (Dmnelle  v.  Henriquez,  1  Cal.  392 ;  Oumee  v. 
Moloney,  38  Cal.  88;  99  Am.  Dec.  352.) 

The  order  settling  the  account  was  appealable,  and 
the  allowance  of  the  claim  is  conclusive  against  evei7 
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one  intere^ed^  except  those  laboring  xmder  disability. 
(Code  Civ.  Proc,  sees.  1687,  1688;  DecVs  Edaie,  6  Cal 
669;  Estate  of  8toU,  62  CaL  406.) 

The  order  appealed  from  is  reversed,  and  the  proceed- 
ing is  remanded  for  a  new  triaL 

HARBiBOir,  J.,  and  Gabouttx,  J.,  concurred. 


[Na  18789.    Department  One.— Jannarj  19,  1891.] 

H.  EDWnr  MOORE,  Appellant,  v.  LONG  BEACH 
DEVELOPMENT  COMPANY,  Rkspondkwt, 

DounuB  AFRAii— Sttfuiatton  w  Tbakscbift— Statsickkt  ok  Mo- 
tion fOR  Nbw  Trial— Authkntication.— Where  a  double  ap- 
peal Is  taken  by  one  notice  from  a  Judgment  and  an  order 
denying  a  new  trial,  and  the  transcript  contains  a  stipulation 
that  ''the  appeal  herein  may  be  heard"  on  the  record  on 
appeal  in  the  transcript,  the  statement  upon  motion  for  new 
trial  may  be  looked  Into  on  the  appeal  from  the  order  deny- 
ing a  new  trial,  and  it  cannot  be  objected  that  it  is  not 
Identified  as  haying  been  used  upon  the  hearing  of  the  motion. 

tHIfKEEPBBS — ^LlABUJTT  TOB  LoSS  OF  BaOOAGE — ^ACCIDBNTAL  FiBE — 

Gttests — ^BoABDns. — Conceding,  without  deciding,  that  under 
the  law  of  this  state  an  innkeeper  is  an  insurer  of  the  goods 
of  transient  travelers  or  guests  placed  in  the  fnn,  against 
everything  but  the  act  of  Ood  or  the  public  enemy,  or  the 
neglect  or  fraud  of  the  owner  of  the  property,  the  innkeeper 
Is  not  liable  to  a  boarded  for  the  loss  of  baggage  destroyed 
as  the  result  of  a  purely  accidental  fire. 
Id. — ^Plbasubb  RcsoBi^-REsmcNCB — ^RiOEPnoN  of  Family  as 
BoABDEBS.— A  family  going  to  an  inn  at  a  pleasure  resort  to 
remain  an  indefinite  time,  which  may  be  very  prolonged,  de- 
pending on  the  health  of  one  of  its  members,  and  who  have 
no  other  place  of  residence,  and  have  previously  made  ar- 
rangements for  board  by  the  month  at  terms  much  lower 
than  those  for  transient  travelers,  become  boarders,  and  not 
mere  transient  travelers  or  guests. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion. 
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Scarborough  &  Waterman,  and  Chapman  &  Hendricks^ 
ioT  Appellant 

A  guest  is  a  traveler,  wayfarer,  or  transient  comer  to  an 
inn  for  lodging  and  entertainment.  (^Curtis  v.  Murphy, 
63  Wis.  4;  53  Am.  Eep.  242;  Caiye's  Case,  8  Coke,  32; 
Jolie  V.  Cardinal,  35  Wis.  118 ;  Clule  v.  Wiggins,  14  Johns. 
175;  7  Am.  Dec.  451,  and  note;  2  Kent's  Com.  597;  Rxj» 
sell  V.  Fagwn,  8  Atl.  Eep.  260  (DeL)  ;  WaUing  v.  Potter, 
35  Conn.  183.)  The  relation  continues  so  long  as  the 
guest  sojourns  as  a  traveler,  though  a  special  price  be  agreed 
upon.  {Pvnkerton  v.  Woodward,  33  Cal.  557;  91  Am.  Dec 
657 ;  Shoecraft  v.  Bailey,  25  Iowa,  553 ;  Clute  v.  Wiggins, 
14  Johns.  175 ;  7  Am.  Dec  451,  and  note;  Beale  v.  Posey, 
72  Ala.  323 ;  Hafficoch  v.  Rand,  17  Hun,  279 ;  94  N.  Y.  1 ; 
46  Am.  Rep.  112;  Lush  v.  Belote,  22  Minn.  468;  North- 
cross  V.  Northcross,  53  Me.  163 ;  Jolie  v.  Cardinal,  35  Wis. 
118 ;  Schouler  on  Bailments,  256 ;  Etvart  v.  Stark,  8  Rich. 
423;  Hall  v.  Pihe,  100  Mass.  495;  Berkshire  Woolen  Co. 
v.  Proctor,  7  Cush.  417.)  To  constitute  a  boarder,  there 
must  be  a  special  agreement  for  board  and  lodgings  for  a 
specified  time,  and  he  must  not  be  a  traveler.  (NeaX  v. 
Wilcox,  4  Jones,  146 ;  67  Am.  Dec.  267 ;  Hancock  v.  Rand, 
17  Hun,  279;  94  N.  Y.  1;  46  Am.  Rep.  112;  Bennett  v. 
Miller,  5  Term  Rep.  273;  Homer  v.  Harvey,  (N.  Mex. 
1885) ;  McDamels  v.  Robinson,  26  Vt  316;  62  Am.  Rep. 
589,  and  note;  Cvaiis  v.  Murphy,  63  Wis.  4;  53  Am.  Rep. 
242.)  A  boarder  must  have  his  residence  at  the  inn. 
{Walling  v.  Potter,  35  Conn.  188.) 

Lee,  Gardner  &  Scott,  and  A.  B.  Hotchkiss,  for  Re- 
spondent. 

The  record  shows  that  the  fire  was  purely  accidental, 
and  that  plaintiff  might  have  rescued  his  property,  but 
failed  to  do  so.  This  constitutes  a  defense,  regardless  of 
whether  plaintiflF  was  a  boarder  or  a  guest  (Vaughn  v 
C.  C.  R.  R.  Co.,  83  Cal.  22;  Civ.  Code,  sees.  1852,  1869; 
Hirshfield  v.  C.  P.  R.  R.  Co.,  56  CaL  484 ;  Merritt  v.  Clag^ 
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horn,  23  Vt.  177;  Treadwett  r.  Whittier,  80  OaL  688;  18 
Am.  St.  Bep.  176.)  Inevitable  accident  is  a  defense. 
(Brown's  Legal  Maxims,  6tli  ed.,  p.  898;  Hoffman  v.  Tur 
olvrnne  Water  Co.,  10  Cal.  418 ;  Eodgera  ▼.  Central  Pacific 
B.  B.  Co.,  67  CaL  609 ;  Oiv.  Code,  sees.  1886, 1839,  1862, 
1869 ;  Vance  v.  Throckmorton,  6  Bush,  46 ;  96  Am.  Dec 
827;  CiUler  v.  Bonney,  80  Mich.  268;  Story  on  Bail- 
ments, 3d  ed.,  sees.  466,  469;  Jones  on  Bailments,  99, 
107.)  Whether  a  person  is  a  guest  or  a  boarder  at  an 
inn  is  a  question  of  fact,  in  view  of  the  circumstances. 
{HaU  V.  Pike,  100  Mass.  496 ;  Ness  v.  Stephenson,  9  Q.  B. 
246;  McKeever  r.  Market  Street  B.  B.  Co.,  69  Cal.  800; 
Sdiouler  on  Bailments,  266.)  Plaintiff  became  an  in- 
habitant or  a  resident  of  the  place  and  a  boarder  at  Long 
Beach.  (Rapalje  and  Lawrence's  Law  Diet.,  tit  Boarder ; 
Berkshire  W.  Co.  y.  Proctor,  7  CnsL  417,  436.) 

FooTE,  C. — ^The  respondent  contends  that  the  state- 
ment upon  motion  for  a  new  trial  which  appears  in  the 
transcript  cannot  be  looked  into,  for  the  reason  that  it  is 
not  identified  as  having  been  used  upon  the  hearing  of  the 
motion. 

There  is  but  one  notice  of  appeal,  and  that  is,  both  as 
to  the  judgment,  and  the  order  denying  a  new  triaL  The 
stipulation  at  the  end  of  the  transcript  is  to  this  effect: 
"It  is  hereby  agreed  that  the  foregoing  transcript  con- 
tains a  full,  true,  and  correct  copy  of  all  papers  necessary 
and  proper  to  be  used  on  this  appeal;  that  the  appeal 
herein  was  duly  perfected,  and  the  requisite  deposit  in 
lieu  of  an  undertaking  was  given  within  the  time  pre- 
scribed by  law ;  that  the  foregoing  is  a  full,  true,  and  cor- 
rect transcript  of  the  record  on  appeal,  and  that  the  ap- 
peal herein  may  be  heard  thereon.*' 

K  the  word  "appeal,"  as  used  in  the  stipulation,  was  in- 
tended to  apply  to  both  the  order  denying  a  new  trial, 
and  the  judgment,  then  it  covers  the  statement  of  the  case 
which  appears  in  the  transcript,  which  is  in  due  form, 
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and  appears  to  have  been  settled  by  the  judge,  and  filed  on 
February  3,  1890.  The  order  denying  a  new  trial  was 
made  on  the  17th  of  February,  1890. 

It  is  plain  that  the  appeal  was  taken  from  both  order 
and  judgment,  and  the  stipulation  evidently  refers  to 
them  both,  where  the  word  ^'appeal"  is  used.  Since  the 
stipulation  states  that  the  '^appeal  herein  may  be  heard" 
upon  the  record  on  appeal  in  the  transcript,  it  is  proper 
that  the  statement  here,  under  all  the  facts  appearing  in 
the  record,  should  be  held  as  being  one  that  can  be 
looked  into  on  the  appeal  from  the  order  denying  a  new 
triaL 

The  main  argument  for  the  reversal  of  the  judgment 
and  order  by  the  appellant  seems  to  be  that  the  evidence 
is  insufficient  to  show  that  the  plaintiff  was  a  boarder, 
and  not  a  guest,  of  the  innkeeper  who  was  sued,  and  the 
former  contends  that  if  a  guest  he  is  entitled  to  recover, 
but  not  as  a  boarder. 

The  case,  as  stated  in  the  complaint,  is  that  of  an  indi- 
iridual  who  goes  to  an  inn  as  a  guest  or  transient  traveler 
and  while  he  is  there  the  inn  bums  down,  and  he  lose* 
his  baggage,  containing  wearing  apparel,  jewels,  and  othei 
personal  valuables,  occasioned  by  the  negligence  of  the  de- 
fendant and  his  servants,  and  seeks  to  make  the  innkeeper 
responsible  for  the  loss.  The  fire  appears  to  have  been 
purely  accidental,  and  there  is  nothing  to  show  that  the 
goods  lost  were  not  under  the  control  of  the  owner,  kept 
in  his  rooms,  or  that  they  were  ever  in  the  manual  pos- 
session of  the  innkeeper. 

Nor  is  it  proved  or  found  that  the  fire  or  loss  occurred 
by  any  negligence  of  the  defendant,  its  servants  or 
agents.  But  the  plaintiff  contends  that  an  innkeeper  is 
an  insurer  of  the  goods  of  his  guests  placed  in  the  inn, 
even  as  against  loss  by  fire,  as  well  as  robbery  and  theft, 
and  that  if  they  are  lost  or  injured  while  there,  by  any 
of  these  agencies,  that  the  innkeeper  must  make  good 
the  loss. 
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It  does  not  seem  that  any  case,  as  to  such  a  loss  by 
fire^  has  been  adjudicated  by  the  appellate  court  of  this 
state.  But  in  Mateer  v.  Brown,  1  Cal.  221,  62  Am.  Dec. 
303,  and  in  PvnkerUm  v.  Woodward,  83  Cal.  600,  91  Am. 
Dec  657,  cases  where  the  loss  to  the  guest  seems  to  have 
been  occasioned  by  robbery,  it  was  held  that  the  inn- 
keeper was  an  insurer  of  the  property  committed  to  his 
care,  against  everything  but  the  act  of  God  or  the  pub- 
lic enemy,  or  the  neglect  or  fraud  of  the  owner  of  the 
property. 

Conceding,  therefore,  without  deciding,  that  the  view 
urged  by  the  defendant  is  the  law  of  this  state  upon  the 
matter  in  hand,  the  real  question  for  determination  here 
is,  whether  the  evidence  shows  the  plaintiff  to  have  been 
a  guest  or  a  hoarder.  Each  case,  as  to  this  point,  turns 
upon  its  special  state  of  facts.  There  is  no  doubt  in  our 
minds,  upon  the  facts  here,  that  the  plaintiff  and  his 
family  were  boarders  whose  time  of  remaining  at  their 
place  of  sojourn  depended  upon  their  own  volition. 
They  went  to  the  inn  to  ascertain  if  it  was  a  place  where 
the  health  of  the  wife  of  the  plaintiff  would  be  benefited, 
with  the  determination  to  remain  there  indefinitely,  per- 
haps for  a  very  long  time,  if  such  should  be  the  case. 
But  with  a  view,  if  her  health  did  not  improve,  to  leave 
at  any  time.  It  was  also  shown  that  the  plaintiff,  before 
going  there  with  his  family,  had  made  an  arrangement 
for  terms  of  entertainment  at  a  great  deal  less  than  thoso 
for  a  transient  traveler,  and  by  the  month,  and  thev 
went  prepared  to  stay,  if  they  desired,  for  a  considerablo 
time,  and  to  enjoy  all  the  gayeties  that  might  take  place. 
They  had  no  other  place  of  residence,  and  for  the  timo 
being  this  inn  was  to  be  such,  subject,  as  to  time  of  stay, 
to  their  volition,  but  at  reduced  rates  of  board  by  the 
month. 

It  was  evidently  the  hope  and  the  expectation  of  the 
plaintiff  and  wife  that  her  health  would  be  benefited  at 
this  inn,  which  was  a  pleasure  resort,  its  principal  busi- 
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ness  season  being  that  of  the  summer.  And  it  is  fair  to 
presume  that  they  thought  it  would  benefit  her,  and 
went  prepared  to  stay  as  permanent  boarders,  rather 
than  transient  travelers.  These  facts  were  known  to  the 
defendant,  and  with  this  idea  in  the  minds  of  both  the 
contracting  parties,  together  with  the  fact  that  the  plain- 
tiff had  just  been  boarding  at  another  inn,  at  another 
place,  and  had  left  there  some  of  his  goods,  such  as  he 
did  not  expect  to  need  at  the  defendant's  inn,  and  had 
no  fixed  home,  and  that  he  got  reduced  terms  of  board, 
and  did  not  place  his  valuables  in  the  care  of  the  inn- 
keeper, are  very  persuasive  that  it  was  the  intention  of 
all  the  parties  that  he  should  be  a  boarder,  and  not  a  mere 
transient  traveler  or  guest,  and,  for  the  time  being,  a  refli- 
dent  of  the  place  where  he  was  intending  to  board.  Un- 
der these  facts,  and  others  appearing  in  the  record,  we 
cannot  say  that  the  findings  of  the  court  below  are  not 
sufficiently  supported  by  the  evidence. 

We  therefore  advise  that  the  judgment  and  order  be 
affirmed. 

Belcher,  0.,  and  Hatne,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 
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[No.  13898.    Department  Twa— January  19,  1891.] 

N.  0.  SMITH,  Respondent,  v.  G.  F.  MOHN,  Sen., 
Appellant. 

YclfDOB  AND  PnBCRA8EBr--C01ITBACT  OF  SALB— BzECUTION— FXUDIKOS 

— BxHiBrr— SuBPLUSAGB.— If  a  contract  for  the  purchase  of 
land  is  set  out  in  hofc  verba  in  the  complaint,  a  finding  that 
the  vendor  entered  into  an  agreement  in  writing  with  the 
vendee  for  the  sale  of  the  land  upon  the  terms  and  conditions 
•et  forth  in  the  complaint  is  a  sufficient  finding  that  the 
vendee  executed  the  contract;  and  a  further  reference  in  the 
findings  to  an  exhibit,  which  is  not  made  a  part  of  the  plead- 
ings, findings,  or  record,  may  be  rejected  as  surplusage. 

Id.— >FiNDiNQS— Amount  Dub  upon  Contract.— A  finding  of  the 
amount  due  the  vendor  upon  the  contract  is  sufficient,  with- 
out stating  that  it  was  due  from  the  vendee,  where  the  ven- 
dor and  vendee  are  the  only  parties  who  signed  the  contract 

Id. — ^Fbaud— PuBCHASB  BY  Thibd  Pabty — ^Affibmativb  Dbtbnsb — 
SuFiioiBNOT  or  Findings. — ^Affirmative  matter,  alleged  in  the 
answer,  that  the  vendee's  signature  to  the  contract  was  ob- 
tained by  fraud,  and  that  a  third  party  was  the  purchaser 
and  the  real  party  in  interest,  and  was  so  accepted  and  re- 
garded by  the  vendor,  is  sufficiently  met  and  covered  by  a 
finding  that  the  signature  was  not  obtained  by  fraud,  and 
that  the  vendor  did  not  accept  and  receive  the  contract  with 
knowledge  and  notice  that  the  third  party  was  the  real  pur- 
chaser. 

Id. — ^Plbadino — ^Pbbfobmancb  or  Ck>NDinoN8  Precedbnt. — ^An  aver- 
ment that  the  vendor  duly  performed  all  of  the  conditions 
of  the  contract  to  be  performed  by  him  up  to  the  time  of 
bringing  suit  is  a  sufficient  averment  of  the  performance  of 
conditions  precedent 

Id.— TiKB  or  Essencb  or  Contbact — Detault  or  Vendee — Action 
rctt  PuBCHASB-MONBT. — ^Uuder  a  contract  for  the  sale  of  land, 
providing  that  time  shall  be  of  its  essence  and  that  a  failure 
on  the  part  of  the  vendee  to  comply  with  its  terms  shall 
forfeit  all  his  rights  thereunder,  the  failure  of  the  vendee  to 
make  the  payments  provided  for  does  not  make  the  contract 
void  as  to  the  vendor,  and  he  may,  upon  default  of  the 
vendee,  enforce  the  contract,  and  sue  for  the  amount  of  pur- 
chase-money due. 

Findings  —  Ultimatb  Facts. — ^Findings  should  respond  to  and 
cover  all  material  issues  raised  by  the  pleadings,  but  they 
should  be  statements  only  of  ultimate  and  not  of  probative 
facts,  and  will  be  held  sufficient  where  all  the  material  ulti- 
mate facts  are  passed  upon. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  the  opinioxu 
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Branson,  Wilson  dc  Lamme,  for  Appellant 
There  is  no  finding  as  to  whether  or  not  appellant  ex- 
ecuted the  contract  set  forth  in  the  complaint ;  he  admits 
having  signed  it»  hut  denies  that  he  ever  entered  into  it. 
^'Entering  into  it"  is  equivalent  to  signing,  sealing,  and 
delivering,  and  means  something  more  than  the  mere 
signing.  {Bagley  v.  McMickle,  9  CaL  430;  Richeits  v. 
Harvey,  78  Ind-  153;  1  Bouv.  Law  Diet  494.)  Nor  is 
there  any  finding  as  to  the  terms  and  conditions  upon 
which  the  sale  was  made.  It  is  true,  the  court  finds  that 
appellant  agreed  to  purchase  the  land  upon  the  terms 
and  conditions  set  forth  in  the  complaint  and  in  exhibit 
No.  2,  hut  this  exhibit  is  not  made  a  part  of  the  plead- 
ings, findings,  or  record,  or  referred  to,  except  in  this 
manner;  and  while  it  is  a  well-settled  rule  that  findings 
may  refer  to  the  pleadings  for  facts  without  setting  them 
out,  it  can  only  do  so  where  those  facts  are  sufficiently 
stated  in  the  pleadings.  {McEwen  v.  Johnson,  7  Cal. 
258;  Spatdding  v.  Wesson,  84  Cal.  141.)  The  findings 
do  not  embrace  aU  of  the  material  issues  of  the  pleadings. 
Findings  must  respond  to  and  embrace  every  material 
issue  raised  by  the  pleadings,  including  the  affirmative 
matter  set  up  in  the  answer,  even  though  no  evidence  be 
introduced  in  support  thereof.  (Schroeder  v.  Johns,  27 
Cal.  280;  People  v.  Forbes,  51  Cal.  628;  People  v.  Fur 
qua,  61  Cal.  377;  8vdft  v.  Oanckvan,  52  Cal.  417;  Billr 
ings  V.  Everett,  52  Cal.  661 ;  Mahoney  v.  Bnwerman,  54 
Cal.  565 ;  Cassidy  v.  Oassidy,  63  Cal.  358 ;  Pkipps  v.  Bar- 
Ian,  53  Cal.  87 ;  Baggs  v.  Smith,  53  Cal.  88.)  If  the  re- 
spondent desired  to  enforce  the  contract  as  against  appel- 
lant,  after  the  first  day  of  May,  1888,  he  should,  prior 
to  the  time,  have  tendered  the  deed  and  demanded  the 
payment  of  the  balance  of  the  purchase  price,  but  failing 
in  this,  he  was  in  default,  and  no  tender  thereafter 
could  give  him  any  right  of  action  as  asrainst  the  appel- 
lant (Cleary  v.  Folger,  84  Cal.  316;  Grey  v.  Tubhs,  43 
CaL  862;  Magee  v.  McMaavus,  70  Cal.  554.)     The  cove 
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nants  of  the  contract  are  mutual  and  dependent^  and  in  or- 
der to  enable  respondent  to  maintain  this  action,  it  must 
be  shown  that  he  performed,  or  offered  to  perform,  all  the 
terms  and  conditions  of  the  contract  within  the  time  speci- 
fied. (HUl  V.  Origsby,  86  CaL  666 ;  8.  8.  &  L.  8.  v.  Hil 
dreth,  63  Cal.  721 ;  Engl<mder  v.  Rogers,  41  Cal.  420;  B(h 
haU  y.  Diller,  41  CaL  632;  Kelly  v.  Mack,  46  CaL  803 ; 
Shinn  y.  Boherts,  1  N.  J.  L.  435 ;  43  Am.  Dec.  636.) 

Jay  E.  Hunter,  and  Dunn  £  Hunter,  for  Respondent 

As  appellant  does  not  deny  the  terms  of  the  contract, 
but  admits  signing  it,  this  is  an  admission  of  the  terms 
of  the  contract.  As  the  terms  are  admitted,  no  finding  on 
that  subject  was  necessary.  {Swift  v.  Maygridge,  8  CaL 
446;  Fox  v.  Fox,  25  CaL  688;  Orossini  v.  Perazzo,  66 
CaL  645 ;  Pomeroy  v.  Gregory,  66  CaL  672 ;  Walker  v. 
Brem,  67  CaL  599 ;  Taylor  v.  Central  Pac.  R.  B.  Co.,  67 
CaL  615.)  The  court  found  that  the  parties  executed  a 
contract,  and  it  also  found  the  terms  and  conditions  of 
sale.  There  is  no  basis  for  the  presumption  that  appel- 
lant did  not  agree  to  purchase  the  lot  upon  the  terms 
and  conditions  set  forth,  as  a  presumption  cannot  be 
made  contrary  to  a  fact  found,  nor  of  facts  outside  the 
issues.  {Bemal  v.  Oleim,  33  CaL  668--676;  Clifford  v. 
Carvill,  29  CaL  689-596.)  As  the  fact  of  indebtedness 
of  appellant  to  respondent  results  by  necessary  inference 
from  the  finding  that  money  was  due  to  respondent  upon 
the  contract,  and  that  appellant  was  the  only  other  partj 
to  the  contract,  and  the  only  defendant  in  this  action,  the 
fact  of  such  indebtedness  of  appellant  to  respondent  will 
be  treated  as  found.  {Pacific  Mutual  Ins.  Co,  v,  Stroup, 
63  CaL  150-154;  Joseph  v.  Dougherty,  60  CaL  868; 
Osborne  v.  Clark,  60  CaL  622 ;  Davis  v.  Baugh,  69  CaL 
668—576.)  The  findings  embrace  every  material  fact  put 
in  issue  by  the  pleadings.  The  failure  to  find  on  an  im- 
material issue  tendered  by  the  pleadings  is  not  error. 
{Knowles  v-  Scale,  64  CaL  877;  Boberts  v.  Haley,  65  Cal 
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402.)  If  the  courts  in  its  findings,  does  not  expressly 
find  on  an  issue  made,  it  will  be  presumed  that  the  find- 
ing on  such  issue  was  in  favor  of  the  party  who  prevailed 
in  the  action.  (Lovell  v.  Frost,  44  Cal.  471.)  The  alle- 
gation in  the  complaint  that  plaintiff  has  ^^duly  per- 
formed all  of  the  conditions  of  said  contract  to  be 
performed  by  him  up  to  this  time,  and  has  been  con- 
stantly, and  now  is,  ready  and  willing,  and  prior  to  the 
institution  of  this  suit  offered,"  is  not  denied  by  the  an- 
swer, and  is  therefore  not  one  of  the  issues  in  the  case. 
No  finding  on  this  question  was  necessary,  and  the  find- 
ing which  was  entered  may  be  treated  as  surplusage. 
(Sivift  V.  Muygridge,  8  Cal.  446 ;  Fox  v.  Fox,  25  CaL  688 ; 
Orissvni  v,  Perazzo,  66  Cal.  645;  Walker  v.  Brem,  67 
CaL  699 ;  Pomeroy  y.  Gregory,  66  CaL  672 ;  Taylor  v. 
G.  P.  B.  22.  Co.,  67  Cal.  615.)  In  pleading  the  perform- 
ance of  conditions  precedent  in  a  contract,  it  is  not  nec- 
essary to  state  the  facts  showing  such  performance,  but 
it  may  be  stated  generally  that  the  party  duly  performed 
all  the  conditions  on  his  part  (Code  Civ.  Proc.,  sec. 
467.)  As  to  the  form  of  allegations  showing  perform- 
ance, an  allegation  that  the  plaintiff  has  "fully  per- 
formed,''  on  his  part,  all  conditions  of  the  contract^  is 
sufficiently  explicit.  (California  Steaan  Nov.  Co.  v. 
Wright,  6  CaL  258 ;  66  Am.  Dec.  611 ;  People  v.  Jackson, 
24  CaL  680;  People  v.  Holladay,  26  CaL  303;  Rlwda  v. 
Alameda  Co.,  62  CaL  360;  Himmelman  v.  Danos,  35  CaL 
441-448 ;  Ferrer  v.  Home  Mutual  Ins.  Co.,  47  Cal.  416- 
431 ;  Griffiths  v.  Henderson,  49  CaL  566-570 ;  Blasingame 
V.  Home  Ins.  Co.,  76  CaL  633-638 ;  Moritz  v.  I/welle,  77 
CaL  10-12 ;  11  Am.  St.  Rep.  229 ;  Cowan  v.  Phomix  Ins. 
Co.,  78  CaL  181;  Bliss  on  Code  Pleading,  sec  801,  ed.  of 
1879.) 

Belcheb,  C. — This  action  was  commenced  on  the 
nineteenth  day  of  April,  1889,  to  recover  the  sum  of  one 
thousand  dollars^  with  interest  thereon^  alleged  to  be  duQ 
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from  defendant  to  plaintiff  under  a  contract  for  the  sale  of 
iand. 

It  is  alleged  in  the  complaint  that  on  the  sixth  day 
of  September^  1887,  the  plaintiff  and  defendant  entered 
into  a  written  agreement,  a  copy  of  which  is  set  out  in 
full,  whereby  the  plaintiff,  as  party  of  the  first  part, 
agreed  to  sell  and  convey  to  the  defendant,  as  party  of 
the  second  part,  and  the  latter  to  buy,  a  certain  described 
parcel  of  land  for  the  sum  of  two  thousand  two  hun- 
dred dollars,  to  be  paid  as  follows :  Seven  hundred  dollars 
cash,  the  receipt  of  which  was  acknowledged,  five  hun- 
dred dollars  on  January  1,  1888,  and  the  balance  of  one 
thousand  dollars  on  May  1, 1888,  with  interest  at  eight  per 
cent. 

It  is  further  alleged  that  the  first  two  payments  were 
made,  and  that  the  sum  of  one  thousand  dollars,  with  in- 
terest, 'Isecame  due,  according  to  the  terms  of  said  con- 
tract, on  the  first  day  of  May,  1888,  no  part  of  which  has 
been  paid  by  defendant,  although  often  requested  so  to 
do ;  that  plaintiff  has  duly  performed  all  of  the  conditions 
of  said  contract  to  be  performed  by  him  to  this  time,  and 
has  been  constantly,  and  now  is,  ready  and  willing,  and 
prior  to  the  institution  of  the  suit  offered,  to  execute  and 
deliver  to  defendant  a  deed  of  said  premises,  together  with 
a  certificate  of  title,  upon  compliance  by  defendant  with 
the  terms  of  said  contract  as  therein  set  forth,  but  defend- 
ant said  he  would  not  accept  a  deed,  and  refused  to  pay 
said  money.** 

The  agreement  set  out  contains  this  provision:  "It  is 
further  agreed  that  time  is  of  the  essence  of  this  con- 
tract; and  in  the  event  of  a  failure  to  comply  with  the 
terms  hereof  by  said  party  of  the  second  part,  the  said 
party  of  the  first  part  shall  be  released  from  all  obliga- 
tions in  law  or  equity  to  convey  said  property,  and  said 
party  of  the  second  part  shall  forfeit  all  right  thereto, 
and  to  moneys  theretofore  paid  under  this  contract,  and 
all  his  intereat  in  or  to  said  moneys  or  said  property 
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shall  thereupon  immediatelj  cease  as  fully  as  if  said 
moneys  had  never  been  paid  or  this  agreement  entered 
into.  And  the  said  party  of  the  first  part,  on  receiving 
such  payment  at  the  time  and  in  the  manner  above  men- 
tionedy  agrees  to  execute  and  deliver  to  the  said  party  of 
the  second  part,  or  to  his  assigns,  a  good  and  sufficient 
deed,  with  certificate  of  title." 

The  defendant,  by  his  answer,  denied  that  ^'plaintiff 
and  defendant  entered  into  the  written  agreement,  a  copy 
of  which  is  set  out  in  the  complaint,"  admitted  that  he 
signed  it»  and  averred  ^^that  his  signature  thereto  was 
obtained  by  false  and  fraudulent  representations  of  the 
said  plaintiff,  made  by  and  through  his  agents  employed 
by  him  for  the  sale  of  said  premises  in  said  contract  de- 
scribed." He  then  states  that  he  was  solicited  by  one 
C.  J.  Longstreet  to  purchase  the  property,  and  declined 
to  do  so;  that  Longstreet  and  D.  G.  White,  his  partner 
in  the  real  estate  agency  business,  informed  him  that 
they  had  contracted  to  purchase  the  property  in  his,  de- 
fendant's, name,  and  had  paid  on  account  of  the  purchase 
price  a  sum  of  money  which  they  claimed  to  have  ad- 
vanced for  him ;  that  he  then  and  there  refused  to  con- 
firm the  purchase  or  to  take  the  property,  whereupon 
they  produced  the  written  contract,  a  copy  of  which  is 
set  out  in  the  complaint,  and  which  had  then  been 
signed  by  the  plaintiff,  and  insisted  that  he  should  exe- 
cute it  and  become  the  purchaser  of  the  property,  and 
that  he  positively  refused  to  make  the  purchase  or  sign 
the  contract;  that  upon  such  refusal  they  informed  the 
agent  of  plaintiff  for  the  sale  of  the  property  that  de- 
fendant refused  to  sign  the  contract,  and  offered  to  re- 
turn the  same  to  the  agent  and  cancel  it,  and  demanded 
a  return  of  the  money  paid  by  them  on  account  thereof, 
but  the  agent  refused  to  receive  or  cancel  the  contract 
or  to  repay  the  money ;  that  thereupon  it  was  agreed  be- 
tween them  that  Wliite  should  become  the  purchaser, 
procure  the  signature  of  defendant  to  the  contract^  and 
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take  an  assignment  thereof,  and  pay  the  balance  of  the 
purchase  price;  that  Longstreet  and  White  informed  de- 
fendant of  this  agreement,  and  requested  him  to  attach 
his  signature  to  an  assignment  indorsed  on  the  contract 
to  White,  and  that  he  at  first  refused,  but  finally  did  it 
upon  their  assurance  that  it  was  a  mere  matter  of  form, 
and  that  he  would  incur  no  liability  thereunder;  that 
subsequently,  upon  like  request  and  assurance,  he  signed 
the  contract;  that  the  plaintiff  thereafter  received  the 
contract,  and  the  first  and  second  payments  therein 
provided  for,  with  full  knowledge  and  notice  that  White 
was  the  purchaser  of  the  property,  and  the  real  party  in 
interest  as  the  vendee  thereof;  and  that  the  plaintiff  did 
not  at  any  time  call  upon  defendant  for  any  money  or 
to  comply  with  any  of  the  terms  of  the  contract,  until 
after  White  had  made  default  in  the  last  payment,  and 
that  defendant  never  did  make  any  payment  for  or  on 
aeocunt  of  the  said  purchase,  or  furnish  any  money  there- 
for. 

The  case  was  tried,  and  the  findings  of  the  court  were 
as  follows:  1.  That  on  the  sixth  day  of  September,  1887, 
the  plaintiff,  being  the  owner  of  the  parcel  of  land  de- 
scribed, '^entered  into  an  agreement  in  writing  with  the 
defendant,  G.  F.  Mohn,  Sen.,  whereby  the  plaintiff  agreed 
to  seU  and  the  defendant  agreed  to  buy  said  land  upon 
the  terms  and  conditions  set  forth  in  plaintiff's  com- 
plaint and  the  exhibit  marked  Tlaintiff's  Exhibit  No. 
2>  ff .  2.  That  Longstreet  and  White  were  not  the  agents 
of  plaintiff,  or  employed  by  him  for  the  sale  of  the  said 
premises;  3.  That  the  signature  of  the  defendant  to  the 
said  agreement  of  purchase  and  sale  was  not  obtained  by 
false  and  fraudulent  representations  of  the  plaintiff,  made 
by  and  through  his  agents;  4.  lliat  plaintiff  did  not 
accept  and  receive  the  contract,  or  the  first  and  second 
payments  thereon,  with  the  knowledge  and  notice  that 
White  was  the  purchaser  of  the  property,  or  the  real 
party  in   interest  as  the  vendee  thereof;    5.   That   tlie 
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plaintiff,  prior  to  the  institution  of  this  suit,  offered  to 
BKecute  and  deliver  to  defendant  a  deed  of  the  premises, 
together  with  a  certificate  of  title,  and  demanded  of  him 
the  balance  due  on  the  contract,  but  defendant  declined  to 
accept  the  deed,  and  refused  to  pay  the  money;  6.  That 
there  is  now  due  the  plaintiff  upon  said  contract  the  sum 
of  $1,167,  principal  and  interest. 

The  court  gave  judgment  for  the  plaintiff  for  the 
amount  found  due,  with  costs,  and  the  defendant  ap- 
pealed. 

It  is  contended  for  appellant  that  the  findings  were  de- 
fective and  insufficient  in  several  particulars. 

1.  It  is  claimed  that  there  was  no  sufficient  finding 
that  defendant  ever  executed  the  contract  set  forth 
in  the  complaint,  or  as  to  what  were  the  terms  and 
conditions  upon  which  the  sale  was  made.  This  posi- 
tion is  rested  upon  the  last  clause  of  the  first  find- 
ing, that  the  parties  entered  into  an  agreement  to  sell 
and  buy  the  land  upon  the  terms  and  conditions  set  forth 
in  the  complaint,  and  the  exhibit  marked  ^^Plaintiff's 
Exhibit  No.  2."  It  is  said  that  this  exhibit  is  not  made 
a  part  of  the  pleadings,  findings,  or  record,  and  is  not 
referred  to,  except  in  this  manner.  But  the  contract  of 
sale  was  set  out  in  hcBC  verba  in  the  complaint.  The  d^ 
fendant  admitted  that  he  signed  that  contract,  and  only 
alleged,  in  substance,  that  he  did  not  execute  it  in  a  legal 
sense,  for  the  reason  that  his  signature  was  obtained  by 
fraud.  There  is  no  question,  therefore,  as  to  what  were 
the  terms  and  conditions  of  the  contract  which  the  de- 
fendant signed,  and  on  which  the  plaintiff  relied  for  a 
recovery.  The  only  question,  then  is,  Was  the  defendant 
bound  by  the  contract?  or  not  bound  by  it,  because  of 
the  alleged  fraud  ?  The  words  "and  the  exhibit  marked 
'Plaintiff's  Exhibit  No.  2,' "  may  be  rejected  as  surplus 
age,  as  the  finding  is  complete  without  them.  It  may  be 
remarked,  in  this  connecrion,  that  the  evidence  is  not 
Drought  up  in  the  record,  and  we  are  not  advised  as  to 
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what  was  introduced^  but,  if  need  be,  we  might  assmne 
iLat  plaintiff  offered  his  contract  and  it  was  received  and 
marked  as  his  "Exhibit  No.  2." 

It  is  next  objected  that  the  court  found  only  the 
amount  ''due  the  plaintiff  upon  said  contract|''  and  not 
that  the  sum  named  was  due  from  defendant.  But  as 
the  plaintiff  and  defendant  were  the  only  parties  who 
signed  the  contract,  it  must  follow  as  a  necessary  infers 
ence,  in  view  of  the  other  findings,  that  if  anything  was 
due  the  plaintiff  it  was  due  from  the  defendant.  We 
think  therefore  that  this  finding  was  sufficient 

It  is  further  objected  that  the  findings  as  to  the  affirm- 
ative matters  set  up  in  the  answer  were  not  sufficient 
The  substance  of  these  matters  is:  1.  That  defendant's 
signature  to  the  contract  was  obtained  by  fraud,  consist- 
ing of  false  and  fraudulent  representations,  etc ;  2.  That 
White  was  the  purchaser  and  the  real  party  in  interest, 
and  was  so  accepted  and  regarded  by  the  plaintiff. 

It  is  true  that  findings  should  respond  to  and  cover  all 
of  the  material  issues  raised  by  the  pleadings,  but  they 
should  be  statements  only  of  the  ultimate  facts,  and  not 
of  the  probative  facts.  (Mathews  v.  KinseU,  41  Cal. 
512.)  In  this  case  we  think  the  findings  did  meet  and 
negative  all  the  ultimate  facts  affirmatively  alleged  in  the 
answer,  and  that  they  should  be  held  sufficient 

It  is  also  contended  that,  under  the  rule  that  plead- 
ings are  to  be  construed  most  strongly  against  the 
pleader,  the  averment  in  the  complaint  that  plaintiff, 
"prior  to  the  institution  of  this  suit,  offered  to  execute 
and  deliver  to  defendant  a  deed  of  said  premises,  together 
with  a  certificate  of  title,  upon  compliance,"  etc,  must 
be  construed  as  relating  to  a  time  immediately  preced- 
ing the  institution  of  the  suit;  that  the  offer  of  a  deed 
and  demand  of  payment  were  therefore  not  made  until 
nearly  eleven  months  after  the  money  sued  for  became 
due  and  payable;  and  that  plaintiff,  by  his  neglect  to 

tender  the  deed  and  demand  payment  when  the  money 
LXXXVII.  Cal.— 32 
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became  due,  had  lost  all  right  to  sue  for  and  recover  the 
money  under  the  express  provisions  of  the  contract.  The 
provisions  of  the  contract  relied  upon  as  affecting  this  re- 
sult are  those  above  quoted. 

It  will  be  observed  that  it  is  also  averred  in  the  com- 
plaint ''that  plaintiff  has  duly  performed  all  of  the  con- 
ditions of  said  contract  to  be  performed  by  him  to  this 
time."  This  was  a  sufficient  averment  of  the  perform- 
ance of  conditions  precedent  (Code  Civ.  Proc,  sec.  467), 
and  it  is  not  denied  by  the  answer.  This  being  so,  how 
can  it  be  said  that  plaintiff  was  in  default,  and  thereby 
lost  his  rights  t 

But  however  this  may  be,  it  should  be  noticed  that 
the  substance  of  the  provisions  relied  upon  is,  '^that 
time  is  of  the  essence  of  the  contract;  and  if  defendant 
shall  fail  to  comply  with  its  terms,  then  the  plaintiff 
shall  be  released  from  all  obligations  to  convey  the  prop- 
erty, and  defendant  shall  forfeit  all  right  thereto  and  to 
the  moneys  paid,  and  all  his  interest  in  or  to  the  said 
moneys  and  property  shall  immediately  cease  as  fully  as 
if  the  moneys  had  never  been  paid  or  the  agreement  en- 
tered into." 

In  this  there  is  no  provision  that  the  plaintiff  shall  for 
feit  his  rights  if  the  money  is  not  paid  on  time ;  and  in 
Wilcoxson  V.  Stitt,  66  Cal.  96,  62  Am.  Rep.  310,  where 
a  similar  contract  was  under  review,  it  was  held  that  the 
failure  of  the  vendee  to  make  the  payments  provided  for 
did  not  make  the  contract  void,  so  far  as  the  vendor  was 
concerned,  but  that  he  had  the  option  to  avoid  or  enforce 
the  contract,  and  might,  if  he  elected  to  do  so,  sue  for 
and  recovei-  the  balance  of  the  purchasermoney. 

That  case  seems  to  be  decisive  of  this ;  and  as  the  above 
are  all  the  points  made  for  a  reversal,  we  advise  that  the 
judgment  be  affirmed. 

Vanolief,  C,  and  Haynt:,  C,  concurred. 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.  18866.    Department  Twa— January  19,  1891.] 

THE  CITY  OF  SAN  LUIS  OBISPO,  Respondent, 
V.  B.  F.  PETTIT,  County  Tbeasubeb,  btc,  Appel- 

UlNT. 

Taxes — ^Rsassxssmsitt— Politioai.  Code.— Sect*on  3649  of  the  Po- 
litical Code,  proYiding  for  the  reassessment  of  property  which 
has  "escaped  assessment"  in  the  preceding  year,  is  not  un 
constitutional. 

Id.— WoBD  "AssKSSMENT. — ^The  word  "assessment,"  as  used  In 
said  section,  means  a  valid  assessment 

ASSESSMENT— VALIDrrr — COHriJANCB  WITH   STATUTE— ^MONBT   PAID 

INTO  CouBT. — ^An  assessment  wh^ch  is  not  made  as  prescribed 
by  the  statute  Is  inyalid.  Therefore,  if  the  statute  requires 
money  paid  into  court  and  deposited  with  the  county  treas- 
urer to  be  assessed  to  such  treasurer,  and  it  is  assessed  to 
the  plaintiff  in  the  suit,  the  assessment  is  inyalid. 

MUNICIPAL  CoaPORATION   ACl^-TlMB  OF  ASSESSMENT— ADOPTION  01 

System  by  Cnr  Council. — Section  871  of  the  municipal  cor- 
poration act,  which  provides  that  the  city  council  may  adopt 
a  system  for  the  assessment,  levy,  and  collection  of  taxes, 
which  shall  conform  to  the  general  laws  of  the  state  as 
nearly  as  circumstances  will  permit,  "except  as  to  the  times 
for  such  assessment,  levy,  and  collection,"  does  not  forbid 
the  council  from  selecting  the  time  fixed  for  the  other  taxes. 
It  simply  leaves  the  selection  of  the  time  to  the  discretion 
of  the  council. 

llBANiNO  or  WbBDS  "ASSESSING  AND  CoLLECTiNo/* — ^Tho  words  "as 
sessing  and  collecting"  may  be  so  used  as  to  include  thr 
operation  called  the  levy  of  the  tax. 

Municipal  Obdinance — ^Adoption  of  Sections  of  Code  bt  Refe« 
ENGB  to  theib  Numbeb. — ^Au  Ordinance  passed  in  pursuance 
of  section  871  of  the  municipal  corporation  act  may  adopt 
certain  sections  of  the  Political  Code  by  reference  to  their 
number. 

Obdinancb— Invalidttt  of  Pabt. — If  part  of  an  ordinance  is  in- 
valid, but  is  distinctly  separable  from  the  remainder,  such 
remainder  may  stand,  and  the  invalid  portion  may  be  rejected 

Appeal  from  a  judgment  of  the  Superior  Court  of  Sai 
Luis  Obispo  County^  and  from  an  order  refusing  a  new 
trial 

The  facta  are  stated  in  the  opinion. 

Oraves,  Turner  dk  Graves,  for  Appellant. 

William  Shipsey,  for  Eespondent 

Haynb,  0. — This  was  an  action  to  recover  delinquent 
taxes.     The  property  taxed  was  a  sum  of  money  depos- 
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ited  with  the  defendant  in  his  official  capacity,  under  an 
order  of  the  superior  court,  in  a  pending  case.  During 
the  fiscal  year  1887--88,  the  defendant  reported  the  de- 
posit to  the  assessor,  who,  however,  did  not  assess  it  to 
him,  but  (probably  acting  under  a  mistaken  view  of  the 
law)  assessed  it  to  the  plaintiffs  in  the  suit  The  tax 
was  not  paid.  In  the  following  year  the  property  was 
assessed  to  the  defendant  But  upon  the  theory  that  it 
had  ^'escaped  assessment"  the  preceding  year,  the 
amount  of  the  assessment  was  doubled.  The  trial  court 
gave  judgment  for  the  plaintiff,  and  the  defendant  ap- 
peals. The  points  made  relate  to  the  validity  of  the  as- 
sessment 

1.  In  doubling  the  assessment,  the  assessor  acted 
under  a  provision  of  the  Political  Code  which  is  as  fol- 
lows : — 

"Sec  8649.  Any  property  discovered  by  the  assessor 
to  have  escaped  (usessmerU  for  the  last  preceding  year,  if 
such  property  is  in  the  ownership  or  under  the  control 
of  the  same  person  who  owned  or  controlled  it  for  such 
preceding  year,  may  be  assessed  at  double  its  value.'' 

The  validity  of  this  provision  was  affirmed  in  Biddle 
V.  Oaks,  69  CaL  95,  in  which  case  the  court  said  that 
the  legislature  had  power  to  impose  a  penalty  for  n^ 
lect  to  have  an  assessment  made.  In  the  case  before  us, 
there  was  no  such  neglect,  because  the  defendant  re- 
ported the  property  to  the  assessor.  But  we  do  not  un- 
derstand the  decision  as  confining  the  operation  or 
validity  of  the  provision  to  cases  where  there  has  been 
peglect  on  the  part  of  the  person  to  whom  the  assessment 
is  made.  The  terms  of  tlie  provision  indicate  no  such 
limitation.  The  language  is  general,  and  applies  to  all 
cases  where  property  has  escaped  assessment  in  the  pre- 
ceding year,  whatever  may  have  been  the  cause  of  such 
scape. 

IJ'or  do  we  think  that  upon  this  construction  the  pro- 
vision is  invalid     Its  evident  purpose  is  to  carry  out 
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the  general  intention  pervading  the  revenue  system,  that 
all  private  property  shall  bear  its  share  of  the  burden  of 
taxation.  This  is  certainly  a  legitimate  purpose,  and  the 
means  employed  to  carry  it  out  are  not,  in  our  opinion,  in 
violation  of  any  constitutional  provision.  The  section 
does  not  provide  that  the  property  shall  not  be  assessed 
in  proportion  to  its  value.  It  provides,  in  effect,  that  in 
certain  cases  assessments  for  two  different  years  may  be 
made  in  one,  and  therefore  goes,  in  effect,  merely  to  the 
time  at  which  an  assessment  may  be  made.  We  see  no 
constitutional  objection  to  this.  It  is  true  that  in  ex- 
ceptional cases  it  might  happen  that  the  property  would 
increase  or  decrease  in  value  since  he  preceding  assess- 
ment, and  hence  that  merely  doubling  the  assessment 
would  not  be  an  accurate  way  of  arriving  at  the  value 
for  the  preceding  year.  But  in  the  great  majority  of 
cases,  doubling  the  assessment  would  be  a  fair  enough 
way  of  arriving  at  a  valuation  for  the  preceding  year. 

And  if  in  exceptional  cases  the  method  would  result 
in  an  overvaluation,  and  it  be  assumed  (for  the  purposes 
of  the  opinion)  that  in  such  cases  the  overvaluation 
would  render  the  assessment  void,  it  would  have  to  be 
shown  that  the  case  was  of  such  exceptional  character. 
In  this  case  no  such  question  can  arise^  because  the  prop- 
erty assessed  was  money;  and  for  all  practical  purposes 
was  of  the  same  value  from  year  to  year.  The  provision, 
therefore,  is  valid,  and  covers  the  case  before  us. 

It  is  to  be  observed  that  the  condition  of  the  double 
assessment  is  not  that  the  property  should  have  escaped 
taxation.  It  is  not  enough,  therefore,  to  show  that  the 
tax  was  not  paid.  The  property  must  have  escaped  ''as- 
sessment"  But,  in  our  opinion,  the  word  "assessment," 
in  this  connection,  means  a  valid  assessment.  A  thing 
which  has  the  semblance  of  an  assessment,  but  which  is 
void  and  of  no  effect,  is  for  all  practical  purposes  no  as- 
sessment, and  furnishes  no  reason  why  a  proper  assess- 
ment should  not  be  made.     The  question  therefore  must 
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turn  upon  whether  the  assessment  for  the  year  1887-88 
v^ras  valid  or  invalid. 

In  our  opinion  it  was  invalid.  The  method  of  making 
an  assessment  in  such  a  case  as  this  is  prescribed  by  the 
following  provision  of  the  Political  Code : — 

"Sec  3647.  Money  and  properly  in  litigation  in  pos- 
session of  a  county  treasurer,  of  a  court,  county  clerk,  or 
receiver,  must  be  assessed  to  such  treasurer,  clerk,  or  re- 
ceiver, and  the  taxes  be  paid  thereon  under  the  direction 
of  the  court." 

There  was  a  plain  violation  of  the  provision  of  this  sec- 
tion, and  the  well-established  rule  is,  that  if  an  assess- 
ment is  not  made  as  prescribed  by  the  statute,  it  is  void. 
(Orotefend  v.  UUz,  63  Cal.  666;  Orimm  v.  O'Cormett,  64 
CaL  622;  Hearst  v.  Egglestone,  66  Cal.  367;  Brady  v. 
Dowden,  69  Cal.  61;  Bosworlh  v.  Webster,  64  CaL  1; 
Daly  V.  Ah  Ooon,  64  Cal.  512 ;  Klumpke  v.  Baker,  68  Cal. 
569.)  It  is  true  that  the  code  provides  that  "no  mistab* 
in  the  name  of  the  owner  or  supposed  owner  of  real  prop 
erty  shall  render  the  assessment  thereof  invalid."  (Pol. 
Code,  sec  3628.)  But  whatever  may  be  the  meaning  of 
this  provision,  it  does  not  apply  to  personal  property. 
(Lake  Coimty  v.  8.  B.  Q.  M.  Co.,  66  Cal.  17.) 

The  assessment  for  1887-88  was  therefore  invalid,  and 
a  reassessment  in  the  following  year  was  proper. 

2.  It  is  contended  that  there  was  no  authority  of  law 
for  making  the  levy. 

Section  871  of  the  municipal  corporation  act  provides 
that  the  city  trustees  "shall  have  power,  and  it  shall  be 
their  duty,  to  provide  by  ordinance  a  system  for  the  assess- 
ment, levy,  and  collection  of  all  city  or  town  taxes  not 
inconsistent  with  the  provisions  of  this  chapter,  which 
system  shall  conform,  as  nearly  as  the  circumstances  of  the 
case  may  permit,  to  the  provisions  of  the  laws  of  this 
state  in  reference  to  the  assessment,  levy,  and  collection 
of  state  and  county  taxes,  except  as  to  the  time  for  such 
(j^9^99mentf  levy,  and  collection.'*     (Laws  1883,  p.  273.) 
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The  ordinance  passed  in  porsnanoe  of  the  above  pro- 
vision contained,  among  other  things,  the  following: — 

^'Sec  3.  The  manner,  form,  and  time  of  agseasing  and 
collecting  cily  taxes  shall  be  the  same  as  is  prescribed  by 
the  Political  Code  of  the  state  of  California  for  assessing 
and  collecting  state  and  county  taxes;  and  all  the  provi- 
sions of  title  9  of  part  3  of  said  Political  Code  are 
hereby  adopted,  and  are  ordained  to  be,  and  are^  the  law 
for  assessing  and  coUeciing  city  taxes,  as  to  manner,  mode, 
and  time,"  etc 

The  objection  consists  of  two  branches,  which  we  shall 
consider  separately. 

(a)  It  is  argued  that  the  statute  above  quoted  forbids 
the  city  from  assessing,  levying,  and  collecting  its  taxes 
at  the  same  time  as  the  state  and  county.  But  we  do  not 
so  construe  the  provision.  It  simply  leaves  those  matters 
to  the  discretion  of  the  city  trustees,  who  may  fix  any 
time  they  see  fit.  There  is  nothing  to  prevent  them  from 
selecting  the  time  fixed  for  the  other  taxes. 

(b)  It  is  said  that  the  ordinance  in  question  provides 
only  for  "assessing  and  collecting'^  the  taxes,  and  not 
for  levying  them,  as  to  which  it  is  contended  that  no  pro- 
vision is  made. 

But  in  the  first  place,  we  think  that  the  words  "assess- 
ing and  collecting*'  are  used  in  the  ordinance  in  a  gen- 
eral sense,  and  include  the  operation  called  levying  th' 
tax.  The  words  are  so  used  in  the  constitution.  As  i^ 
said  in  tLa  clear  and  satisfactory  ar^iment  of  the  coun 
sel  for  the  respondent:  "The  foundation  of  the  city  tax 
ing  power  is  in  the  constitution.  Article  11,  section  12, 
provides  that  'the  legislature  ....  may  by  general  laws 
vest  in  the  corporate  authorities  power  to  assess  and  colled 
taxes.*  There  is  no  authority  to  'levy*  unless  one  of  thr 
words  'assess  and  collect'  includes  levy." 

In  the  second  place,  the  ordinance  does  not  confine 
itself  to  an  adoption  of  the  provisions  of  the  code  by 
a  general  reference  to  them  as  those  in  relation  to  the 
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assessment  and  collection  of  taxes.  It  goes  on  to  desig- 
nate specificallj  the  provisions  adopted,  bj  saying:  ^^And 
all  the  provisions  of  title  9,  part  3,  of  said  Political  Code 
are  hereby  adopted."  The  part  of  the  code  so  designated 
contains  provisions  for  levying  the  tax  (PoL  Code,  sees. 
3713-3719),  and  the  ordinance  makes  provisions  for  the 
difference  in  officers,  etc. 

8.  It  is  contended  that  the  provisions  of  the  ordinance 
quoted  conflict  with  section  879  of  the  municipal  cor^ 
poration  act.  The  section  referred  to  provides,  in  sub- 
stance, that  the  delinquent  taxes  shall  be  collected  by  the 
city  attorney  by  suit  in  the  name  of  the  city  (Laws  1883, 
p.  277),  while  the  portions  of  the  Political  Code  adopted 
by  the  ordinance  provide  that  such  taxes  shall  be  col- 
lected by  the  tax  collector  by  sale  of  the  property.  (PoL 
Code,  sees.  3765  et  seq.)  But  if  it  be  conceded  that  these 
portions  of  the  ordinance  are  in  conflict  with  the  stat 
ute  (as  to  which  see  CUy  of  PlacervUle  v.  Wilcox,  36  Cal. 
21),  it  does  not  follow  that  the  whole  ordinance  is  void. 
"Nothing  is  better  settled  than  that  if  the  part  of  a  law 
of  ordinance  which  is  invalid  is  distinctly  separable  from 
the  remainder,  the  latter  can  stand  and  the  former  be  re- 
jected.'' (Ex  parte  Christensen,  85  Cal.  212.)  The 
provision  for  the  collection  of  the  delinquent  taxes  seems 
distinctly  separable  from  the  other  parts  of  the  ordinance, 
and  may  therefore  be  rejected.  The  proceedings  in  this 
case  were  in  accordance  with  the  statute,  the  suit  having 
been  brought  under  section  879,  above  referred  to. 

In  the  view  we  have  taken,  it  is  not  necessary  to  con- 
sider the  effect  of  the  amended  ordinance. 

We  therefore  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

Beloheb,  C,  and  Foote,  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed  from  are  af- 
firmed. 
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Db  HaveN|  J.,  concurring. — ^I  concur  in  the  judgment 
and  in  the  foregoing  opinion.  The  money  which  was  the 
subject  of  the  double  assessment  for  the  year  1888-89  did 
not  bear  its  share  of  taxation  for  the  preceding  year.  If 
the  owner  had  waived  the  invalidity  of  its  assessment  for 
tb**  fiscal  year  1887-88,  and  had  paid  upon  such  assess- 
ment the  tax  levied  for  that  year,  a  different  question 
would  have  been  presented. 

I 


[No.  13808.    Department  Two. — ^January  21,  1891.] 

N.  H.  BALL,  Respondent,  v.  PETER  KEHL,  Appel- 
lant. 

Wateb  Rights-— Appbopbiation  fob  Special  Use — ^Rights  or  Sub- 
sequent Appbopbiatob — Temporary  Diversion — Injunction — 
Insufficient  Findings. — In  an  action  by  a  subsequent  appro- 
prlator  of  water  for  purposes  or  Irrigation  and  domestic  use, 
to  restrain  its  diversion  when  not  needed  by  a  prior  appro- 
prlator  for  mill  purposes,  an  allegation  that  the  defendant 
was  continuing,  and  that  he  threatened  to  continue,  to  divert 
the  water,  when  not  needed  for  mill  purposes,  is  material; 
and  a  finding  that  on  a  certain  day  the  defendant  deprived 
the  plaintiff  of  the  use  of  the  water  is  insufficient  to  sustain 
an  Injunction,  without  a  finding  as  to  how  long  the  depriva- 
tion continued,  or  as  to  whether  the  defendant  threatened  to 
continue  it. 

Appeat,  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  denying  a 
new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

WUUs  &  Cole,  Curtis  &  Otis,  and  Henry  M.  Willis,  for 
Appellant 

H.  0.  Bolfe,  for  Respondent 

Db  Haven.  J. — The  complaint  alleges,  in  substance, 
Ihat  the  defendant  had  by  means  of  a  canal  appropri- 
ated the  waters  of  a  certain  creek  for  the  purpose  of 
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operating  a  mill  owned  by  him^  and  that»  subject  to  the 
use  and  right  to  use  said  water  by  the  defendant^  the 
plaintiff  has  for  twelve  years  last  past  appropriated  and 
used  adversely  to  defendant,  for  irrigation,  agricultural, 
and  domestic  purposes,  the  water  so  flowing  in  said  cana^ 
whenever  the  said  mill  was  not  being  run ;  that  upon  Au- 
gust 10,  1888,  while  the  said  mill  was  not  nmning,  the 
defendant  without  right  deprived  plaintiff  of  the  use 
of  said  water,  and  has  ever  since  continued  to  deprive 
plaintiff  of  its  use;  and  that  ^'defendant  threatens  so  to 
deprive  plaintiff  of  the  use  of  any  of  said  water  at  all 
times,  even  when  said  mill  is  not  being  run  or  operated, 
nor  said  water  needed  for  running  or  operating  the  same." 
The  answer  of  the  defendant  contained  a  denial  of  these 
allegations. 

The  court  below  rendered  judgment  in  favor  of  the 
plaintiff,  and  enjoining  the  defendant  from  depriving 
plaintiff  of  the  use  or  flow  of  the  water  of  said  canal  ex- 
cept at  such  times  as  said  water  may  be  needed  and  ac- 
tually used  for  running  and  operating  said  mill. 

From  this  judgment,  and  an  order  denying  his  motion 
for  a  new  trial,  the  defendant  appeals. 

The  findings  do  not  support  the  judgment  The  court 
finds  that  the  defendant  did  on  the  10th  of  August,  1888, 
and  while  he  was  not  using  the  water  for  the  operation 
of  his  mill,  deprive  the  plaintiff  of  the  use  of  said  watei 
by  closing  a  certain  wastegate;  but  there  is  an  en- 
tire omission  to  find  how  long  such  deprivation  con- 
tinued, or  whether  defendant  ever  threatened  or  threat 
ents  to  continue  so  to  deprive  plaintiff  of  the  use  of  said 
water  at  times  when  said  mill  is  not  being  run,  or  needed 
for  running  the  same.  The  allegation  that  defendant's 
act  was  continuing,  and  that  he  threatened  to  continue 
to  deprive  plaintiff  of  all  use  of  the  water  in  controversy, 
was  a  material  one.  Without  it,  the  complaint  would  not 
state  facts  sufficient  to  entitle  plaintiff  to  the  injuncioii 
asked  for  and  obtained,  and  the  failure  of  the  court  to 
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find  upon  this  issue  tendered  by  the  complaint  is  neces- 
sarily fatal  to  the  judgment  This  conclusion  is  sus- 
tained by  the  case  of  Coker  v.  Simpson,  7  CaL  340,  in 
which  it  was  said : — 

''The  complaint  seems  insufficient  to  sustain  that  part 
of  the  judgment  granting  the  injunction.  It  is  simply 
alleged,  in  substance,  that  defendants,  between  certain 
specified  dates,  diverted  the  waters  of  the  stream,  to  the 
plaintiff's  damage  in  a  sum  stated.  There  is  no  allega- 
tion that  the  injury  was  continuing,  or  threatened  lio  be 
continued,  or  likely  to  be  continued.  The  circumstances 
stated  are  sufficient  for  a  recovery  of  damages,  but  no 
equitable  facts  are  alleged  to  sustain  tbe  iujunction. 
The  writ  of  injunction,  though  remedial,  must  be  based 
upon  equitable  circumstances.  From  all  that  appears  in 
the  complaint,  the  injury  was  only  tempo:tiiy,  and  not 
likely  to  continue.'' 

And  so  in  this  case,  it  may  be  said,  from  all  that  ap- 
pears in  the  findings  of  the  court,  plaintiff's  injury  was 
only  temporary  and  past,  and  not  likely  to  continue  at 
any  time  in  the  future.  (See  also  TuoJvjmne  Water  Co. 
V.  Chapman,  8  CaL  892.) 

This  view  renders  it  unnecessary  to  pass  upon  the  suf- 
ficiency of  the  evidence  to  sustain  the  findings  of  the  court, 
as  the  reversal  of  the  judgment  compels  a  reversal  of  the 
order  denying  defendant's  motion  for  a  new  trial 

Judgment  and  order  reversed. 

MoFabland,  J.y  and  SKAiuroTEiif,  J.,  concurred. 
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[No.  14063.    In  Bank. — ^January  21,  1891.] 

A.  R  HARLAN  et  al.,  Respondents,  v.  J.  H.  STUF- 
FLEBEEM  et  al.,  Appellants, 

Mechanic's  Lien — Substantial  Pebfobmancb  of  Ck>NTBACT — ^Find- 
ings— Inconsistency. — In  an  action  to  foreclose  a  mechanic's 
lien  for  painting,  varnishing,  and  graining  a  huilding,  find- 
ings that  some  small  places  in  the  house  were  not  properly 
grained  and  finished,  and  that  the  cost  of  properly  finishing 
them  would  be  not  more  than  five  dollars,  are  not  incon- 
sistent with  a  finding  that  the  plaintifl  substantially  per- 
formed his  contract 

ID.— Substantial  Pebformanoe  Sufficient  —  Recoupment  for 
Slight  Omission  —  Right  of  Action. — In  contracts  for  the 
construction  or  repair  of  buildings,  a  substantial  perform- 
ance is  sufficient  to  entitle  the  contractor  to  compensation 
for  the  work  done  under  the  contract;  and  if  there  is  an 
omission  or  imperfection  so  slight  that  it  cannot  be  regarded 
as  an  integral  or  substantive  part  of  the  original  conti*act, 
and  the  owner  can  be  compensated  therefor  by  a  recoupment 
for  damages,  the  contractor  does  not  lose  his  right  of  action, 
especially  where  the  owner  has  received  the  benefit  of  what 
has  been  done. 

Id. — ^Tbivial  Imperfection. — ^A  trivial  imperfection  in  the  work 
cannot  prevent  the  filing  or  foreclosure  of  a  lien  by  the  con- 
tractor for  the  work  done  by  him  under  the  contract 

OoiiTRACT — Substantial  Performance — Question  of  Fact — ^Find- 
ing.— ^Whether  a  contract  has  been  substantially  performed 
is  a  question  of  fact  to  be  determined  from  the  facts  and 
circumstances  of  the  case,  and  a  finding  of  the  trial  court 
thereon  is  as  conclusive  as  upon  any  other  question  of  fact 

Mechanic's  Lien — Contract  with  Lessee — Interest  of  Owneb — 
Failure  to  Give  Notice. — The  interest  of  the  owner  in  lands 
leased  is  subject  to  a  lien  for  materials  used  in  the  con- 
struction of  a  building  thereon,  erected  under  a  contract  by 
the  lessee,  if  the  owner  fails  to  give  notice  that  he  will  not 
be  responsible  for  the  same. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Brown  &  Daggett,  for  Appellants. 

Before  one  party  to  an  obligation  can  require  another 
to  perform  any  act  under  it,  he  must  fulfill  all  condi- 
tions precedent  thereto  imposed  upon  himself,  and 
must  be  able  and  offer  to  fulfill  all  conditions  concur- 
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rent  imposed  upon  him  on  the  like  fulfillment  by  the 
other  party.  (Civ.  Code,  sec  1439;  Oakley  v.  Morton, 
11  N.  Y.  25 ;  62  Am.  Dec.  49 ;  Carpenter  v.  Stevens,  12 
Wend.  689;  Moakcley  v.  Biggs,  19  Johns.  69;  10  Am. 
Dec  196;  Paige  v.  Ott,  6  Denio,  406;  Smith  v.  Briggs,  3 
Denio,  73;  Smith  v.  Brady,  17  N.  Y.  173;  72  Am.  Dec 
442;  Baker  v.  Uiggins,  21  N.  Y.  397;  Olacius  v.  Black, 
50  N.  Y.  146;  itfi//ard  v.  Morse,  32  Pa.  St  606;  Lassing 
V.  Pagfe,  61  Cal.  675 ;  Twomey  v.  People's  Ice  Co.,  66  Cal. 
233.)  The  findings  as  to  the  completion  of  the  work 
are  contradictory.  Contradictory  findings  are  not  suffi- 
cient to  support  a  judgment  {Reese  v.  Corcoran,  52 
Cal.  496;  Sloss  v.  AUm/in,  64  Cal.  47;  Weaverville  W.  B. 
Co.  V.  Supervisors,  64  Cal.  70 ;  Kerns  v.  McKean,  65  Cal. 
411.)  The  judgment  is  void  as  to  the  owners  in  fee  of  the 
land,  as  the  lien  on  the  land  is  expressly  limited  to  the 
interest  owned  therein  by  the  person  who  caused  said 
building,  improvement,  or  structure  to  be  constructed, 
altered,  or  repaired.     (Code  Civ.  Proc,  sec  1186.) 

Lamherson  dk  Taylor,  and  Charles  0.  Lamberson,  for 
Respondents. 

The  laborer  is  entitled  to  have  a  lien  for  the  value  of 
his  labor,  regardless  of  the  question  of  contract  The 
lien  law  of  this  state  provides  that  laborers  of  every  class 
performing  labor  upon  any  building,  etc.,  shall  have  a 
lien  upon  the  property  "for  the  value  of  such  labor 
done."  (Code  Civ.  Proc,  sec  1183.)  And  the  consti- 
tution provides,  in  effect,  for  the  same  thing.  (Const, 
art  20,  sec.  16.)  The  performance  of  a  building  con- 
tract need  not  in  all  cases  be  literal  and  exact,  to  enable 
the  contractor  to  recover  the  consideration  due  upon 
performance.  If,  acting  in  good  faith,  he  substantially 
performs  the  work,  he  may  recover,  notwithstanding 
slight  or  trivial  defects  for  which  compensation  can  be 
'nade  by  an  allowance  to  the  other  party;  and  whether 
f>r  not  a  contract  has  been  so  performed  is  a  question  of 
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fact  to  be  determined  by  all  the  circumstances  of  the 
cases.  (Holmes  v.  Wood,  88  N.  Y.  650.)  A  substantial 
performance  is  all  that  can  be  required  (Haytaard  v. 
Leonard,  7  Pick.  181;  19  Am.  Dec.  269;  Britton  v.  Tur- 
ner, 6  H.  N.  481;  Phillips  on  Mechanics'  Liens,  sec  134.) 
And  where  the  building  is  substantially  finished,  although 
something  unimportant^  or  not  of  the  essence  of  the  con- 
tract, may  remain  undone,  the  building  is  considered  in 
law  as  finished,  and  instead  of  forfeiting  all  payments  un- 
til the  work  has  been  completed,  where  there  has  been  a 
compliance  in  important  particulars,  or  where  the  facte 
will  warrant  the  presumption  that  the  work  has  been  ac- 
cepted by  the  owner,  the  courts  will  allow  a  recovery  to  the 
extent  of  the  work  completed.  (Phillips  on  Mechanics' 
Liens,  sec.  137.)  And  if  default  either  in  the  workman- 
ship or  other  agreements  of  the  contract  be  made  by  the 
contractor,  the  owner  may  be  indemnified  to  the  extent 
of  the  loss  sustained.  The  lien  may  be  reduced  by  show- 
ing defectiveness  in  the  work ;  and  the  owner  will  be  held 
for  the  value  of  the  work  performed.  (Phillips  on  Me- 
chanics' Liens,  sec.  137;  Code  Civ.  Proc.,  sec  1200.) 
The  judgment  is  not  void  is  to  the  owners  of  the  real 
property  in  question.  (Code  Civ.  Proc,  sees.  1186,  1192; 
West  Coast  Lumber  Co.  v.  Neivkirh,  80  Cal.  275.  Phelps 
V.  Jf.  C.  0.  M.  Co.,  49  Cal.  386.) 

Eabbison,  J. — ^Action  for  the  foreclosure  of  a  me- 
chanic's lien. 

The  plaintiffs  contracted  with  the  defendant  Stuffle- 
beem,  who  was  the  lessee  of  certain  lands  owned  by  the 
defendants  Bashore,  to  do  the  work  of  painting,  varnish- 
ing, and  graining  upon  some  buildings  which  Stufiebeem 
was  constructing  for  himself  upon  said  lands,  upon  the 
completion  of  which  they  were  to  receive  $145. 

The  main  issue  presented  in  the  case  was,  whether  the 
plaintiffs  had  completed  the  work  according  to  their 
contract 
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The  court  found  that  the  plaintiffs  had  eubstantially 
complied  with  all  the  terma  of  said  contract,  and  com- 
pleted eaid  work  on  or  about  the  tenth  day  of  April, 
1890|  but  that  some  small  places  in  the  houses  were  not 
properly  grained  and  finished,  and  that  the  cost  of  prop- 
erly finishing  such  places  would  be  not  more  than  five 
dollars,  and  thereupon  gave  judgment  for  the  plaintiffs 
for  the  amount  of  the  contract  price  after  deducting  said 
sum  of  five  dollars. 

1.  It  is  contended  by  the  appellants  that  the  findings 
are  contradictory,  and  do  not  support  the  judgment. 

Neither  of  these  propositions  can  be  maintained. 

The  finding  that  the  plaintiffs  substantially  complied 
with  all  the  terms  of  their  contract,  and  completed  the 
work,  is  entirely  consistent  with  the  finding  that  some 
places  in  the  houses  were  not  properly  grained  and  fin- 
ished; and  the  finding  that  the  cost  of  properly  finishing 
such  places  would  not  be  more  than  five  doUars  supports 
rather  than  contradicts  the  finding  of  substantial  per- 
formance. 

The  performance  of  a  contract  need  not  in  all  cases  be 
literal  and  exact,  in  order  to  entitle  a  party  to  compensa- 
tion therefor.  Especially  is  this  the  rule  in  contracts  for 
labor  by  mechanics  or  artisans,  where  the  quality  of  the 
work  done,  or  the  manner  of  its  performance,  is  the  sole 
matter  in  dispute,  and  is  to  be  decided  upon  conflicting 
testimony.  In  contracts  for  the  construction  or  repair 
of  buildings,  a  substantial  performance  of  his  contract  is 
sufScient  to  entitle  the  contractor  to  compensation  for 
the  work  done  by  him  under  the  contract  If  there  has 
been  no  willful  departure  from  its  provisions,  and  no 
omission  of  any  of  its  essential  parts,  and  the  contractor 
has  in  good  faith  performed  all  of  its  substantive  terms, 
he  will  not  be  held  to  have  forfeited  his  ri^ht  to  a  recov- 
ery by  reason  of  trivial  defects  or  imperfections  in  the 
work  performed.  If  the  omission  or  imperfection  is  so 
slight  that  it  caimot  be  regarded  as  an  integral  or  sub* 
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stantive  part  of  the  original  contract,  and  the  other  party 
can  be  compensated  therefor  by  a  recoupment  for  dam- 
ages, the  contractor  does  not  lose  his  right  of  action. 
(Wharton  on  Contracts,  sec.  607 ;  Ligget  v.  Smith,  3 
Watts,  331;  27  Am.  Dec.  358;  Phillip  v.  GallaiU,  62 
N.  Y.  264;  Hayward  v.  Leonard,  7  Pick  186;  19  Am. 
Dec.  269;  Sinclair  v.  TaXlmadge,  36  Barb.  604.)  This 
rule  is  peculiarly  applicable  in  a  case  where  the  other  party 
has  received  the  benefit  of  what  has  been  done,  and  is  en- 
joying the  fruits  of  the  work. 

Section  1187  of  the  Code  of  Civil  Procedure  provides 
that :  "Any  trivial  imperfection  in  the  said  work  •  .  .  . 
shall  not  be  deemed  such  a  lack  of  completion  as  to  pre- 
vent the  filing  of  any  lien."  If  the  lien  can  be  "filed" 
notwithstanding  such  imperfection,  it  must  follow  that 
the  claimant  can  foreclose  his  lien,  and  that  the  "trivial 
imperfection  in  the  work"  is  no  defence  to  the  action. 
Whether  the  contract  has  been  substantially  performed 
is  a  question  of  fact  which  must  be  determined  by  the 
trial  court  in  each  instance  from  the  facts  and  circum- 
stances ip  ^hat  case,  and  the  finding  of  the  trial  court 
upon  that  point  is  as  conclusive  as  is  its  finding  of  any 
other  fact. 

Ihe  present  case  is  before  us  upon  the  judgment  roll 
alone.  In  the  absence  of  the  testimony  upon  this  point, 
we  are  bound  to  assume  that  it  was  sufficient  to  support 
the  finding  that  the  plaintiffs  substantially  completed  their 
contract,  as  also  the  finding  that  the  defendants  would 
be  fully  compensated  for  any  imperfection  in  the  work 
by  deducting  five  dollars  from  the  contract  price.  If  they 
can  be  thus  sompensated  in  damages,  full  justice  is  done 
to  all  parties  by  deducting  that  amount  from  the  contract 
price,  and  allowing  the  contractor  to  recover  for  the  work 
that  has  been  done  by  him. 

2.  Appellants  urpp  that  it  was  error  to  order  a  sale  of 
the  interest  of  the  defendants  Bashore  in  the  lands  de- 
scribed in  the  judgment,  and  cite  section  1185  of  the 
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Code  of  Civil  Procedure  as  declaring  that  only  the  in- 
terest of  the  person  causing  the  building  to  be  repaired 
is  subject  to  the  lien.  But  it  is  found  by  the  court  that 
the  defendants  Bashore  knew^  at  the  timey  of  the  con- 
struction of  the  said  buildings,  and  of  all  the  terms  and 
conditions  of  the  contract  between  the  defendant  Stuffle- 
beem  and  the  plaintiffs  at  the  time  it  was  made,  and  also 
that  on  the  completion  of  the  work  the  defendant  Bachel 
Bashore  made  a  payment  to  the  plaintiffs  on  account 
thereof.  Section  1192  of  the  Code  of  Civil  Procedure 
provides  that  when  with  such  knowledge  the  owner  fails 
to  give  notice  that  he  will  not  be  responsible  for  the 
same,  his  interest  in  the  land  shall  be  subject  to  the 
lien. 

In  West  Coast  Lumber  Co.  v.  NewJcirh,  80  Cal.  276, 
these  sections  were  construed  by  this  court  on  a  similar 
state  of  facts,  and  it  was  held  that  the  interest  of  the 
owner  in  the  lands  was  subject  to  a  lien  for  materials 
used  in  the  construction  of  a  building  thereon,  which 
was  erected  under  a  contract  made  by  the  owner  of  the 
leasehold  estate.  It  was  also  held  in  that  case  that  it 
was  not  necessary  to  aver  that  the  owner  of  the  realty 
did  not  give  any  notice  that  he  would  not  be  responsible 
for  the  construction  of  the  building. 

The  judgment  of  the  court  below  must  be  affirmed, 
and  that  court  is  directed,  upon  the  filing  therein  of  the 
remittitur,  to  allow  plaintiffs,  as  a  part  of  their  costs  on 
this  appeal,  a  reasonable  fee  for  the  services  of  their  at- 
torney in  this  court     (Code  Civ.  Proc,  sec  1195.) 

Shabpsteiht,  J.,  Pateeson,  J.,  Db  Haven,  J.,  McFar- 
LANB,  J.,  Garoutte,  J.,  and  Bbattt,  C.  J.,  concurred. 
IiXXXVII.  Cal.— 88 
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[No.  13612.    Department  One. — January  23,  1891.1 

H.  W,  LATHAM,  Respondent,  v.   THE  CITY   OF 
LOS  ANGELES,  Appellant, 

PuKBLO  Lands  —  Grant  —  Action  op  Pueblo  Attthorities  —  Prb- 
BUMpnoN. — The  preBumption  attaches  to  a  grant  of  lands  hy 
the  ayuntamlento  of  a  pueblo  to  a  private  person,  who  has 
been  put  in  possession  by  the  alcalde,  that  the  author 'ties  of 
the  pueblo  acted  within  the  limits  of  their  of&cial  authority 
In  making  the  grant. 

Id. — ^Public  Plaza — Public  Use  op  Vacant  Land — ^Evidence. — 
The  presumptfon  attaching  to  the  grant  of  pueblo  lands  is 
not  overcome,  nor  Is  it  sufficiently  established  that  the  land 
granted  was  a  public  plaza  at  the  date  of  the  grant,  by  mere 
evidence  that  before  the  grant  the  land  was  vacant,  and  was 
used  by  the  owners  of  adjacent  lots  in  going  to  and  from 
their  lots,  and  that  upon  certain  days  the  public  would  use 
It  as  a  place  for  public  amusements. 

fD. — Dedication— Gift  or  Abandonment  to  Public — Intention  op 
Owner — E2videncb — ^Non-assertion  op  Right. — ^To  show  a  ded- 
ication of  land  by  the  owner  as  a  public  plaza,  without  any 
conveyance,  and  merely  by  way  of  gift  or  abandonment,  the 
Intent  of  the  owner  to  make  the  dedication  should  be  clearly 
proven  by  evidence  of  his  express  declarations,  admissiona, 
or  affirmative  acts,  or  of  circumstances  establishing  h*s  pur- 
pose or  intention  to  donate  the  use  to  the  public;  and  the 
mere  non-assertion  of  a  right,  without  such  evidence,  does 
not  establish  a  dedication. 

Id. — Petition  fob  Exchange  op  Lands — ^Admission  op  Dedication. 
— ^A  petHlon  by  the  owner  of  land  granted  by  the  authorities 
of  a  pueblo,  praying  for  "an  exchange  or  indemnification  for 
certain  lands  belonging  to  her,  and  now  occupied  by  the 
public,  being  the  lot  at  the  entrance  of  Negro  Alley  Into  the 
public  square,**  Is  not  an  admission  of  a  dedication  to  the 
public  of  the  land  sought  to  be  exchanged;  and  the  action 
of  the  city  council  directing  a  concession  to  be  made  to  hei 
of  other  land  is  not  consistent  with  a  cla^m  that  the  land 
proposed  to  be  exchanged  then  belonged  to  the  city. 

Id. — Concession  or  Exchanqb — Failure  of  Ck>NBUMMATioN — ^Non- 
delivery OF  Deed — Reconveyance  by  City. — The  action  of  the 
city  council  directing  a  concession  to  be  made  to  the  owner 
of  other  land,  in  accordance  with  which  a  deed  was  drawn 
up  and  signed  by  the  mayor  conveying  a  certain  lot,  is  not 
sufficient  evidence  of  the  consummation  of  the  exchange  con- 
templated, there  being  no  proof  of  the  delivery  of  the  deed, 
and  it  appearing  that  the  lot  so  deeded  was  subsequently 
conveyed  by  the  city  to  a  third  person. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial 
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Hie  action  was  brou^t  by  the  plaintiff  against  the 
city  of  Los  Angeles  and  one  Lb  M.  Bigelow,  to  quiet  title 
to  certain  land  in  the  city  of  Los  Angeles.  By  a  stipu- 
laion  filed  in  the  lower  court,  the  only  portion  of  the 
property  described  in  the  complaint  of  which  the  title  was 
litigated  was  a  lot  known  as  the  '^engine-house  lot^'^  to 
which  the  plaintiff  claimed  title  under  a  grant  from  the 
former  pueblo.  The  acts  and  documents  of  the  pueblo  au- 
thorities upon  which  the  plaintiff  based  his  title  to  this  lot 
consisted  of  a  petition  of  Juan  B.  Leandry  dated  March 
4,  1836,  addressed  to  the  ayuntamiento,  as  follows: — 

"Most  Illustrioua  Aytuntamiento, — Juan  Bautista  Lean- 
dry,  according  to  law,  before  your  honors,  respectfully 
represents  that,  desiring  to  have  the  necessary  security 
to  prove  the  ownership  that  is  his  in  the  house  wherein 
he  dwells  and  the  lot  whereon  it  is  built,  I  petition  your 
honors  to  grant  me  the  title  of  possession  of  the  land  I 
occupy,  and  also  that  which  is  vacant  in  front  of  the 
houses,  that  of  Don  Francisco  Sepulveda  and  that  which 
Don  Abel  Steams  now  occupies,  to  the  street  in  front  of 
the  same. 

''On  common  paper  for  lack  of  sealed." 

''Angeles,  March  4,  1836. 

"Juan  B.  Leandry." 

An  order  of  the  ayuntamiento  of  March  10,  1836,  refer- 
ring the  petition  to  the  committee  on  police,  as  follows : — 

"Angs.,  March  10,  1836. 

"The  foregoing  petition  presented  to  the  very  honor- 
able ayuntamiento,  in  session  of  to  day,  it  ordered  that 
it  pass  to  the  committee  on  police. 

"Manuel  Requena,  Pres.        [Rubric] 
"Narcisco  Botello,  Sec*y.     [Rubric.]" 

The  report  of  the  committee  on  police  of  April  27th,  as 
follows : — 

"Angs.,  April  27,  1836. 

''Very  Illustrious  Ayiiniamienio, — The  committee  on 
police  have  examined  the  land  which   the  Scnor  Juan 
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Bta.  Leandne  asks  for,  and  thej  found  no  reason  which 
it  might  not  be  conceded  hinu  Also  the  title  of  owner- 
ship which  this  petition  cites. 

**Abbl  Steabnb. 

^'JosB  Ma  Hesbeba.    [Bubric.]. 

'^Baoiuo  Vajldez.    [Rubric]'* 

The  minute  entry  of  the  procedings  of  the  ayuntamiento 
of  April  28,  1836,  as  follows: — 

"Angs.,  April  28,  1836. 
**The  foregoing  report  presented  in  session  of  this  to 
the  honorable  ayuntamiento  of  this  city,  it  was  approved. 
Wherefore  the  town  attorney  will  proceed  to  place  the 
interested  party  in  possession,  respecting  the  order  and 
harmony  of  the  streets.  The  party  interested  subject  to 
the  disposition  of  the  superior  authorities  upon  this 
matter. 

''^Ianuel  Requena,  Pres.        [Rubric] 
"Naeoisco  Botello,  Sec'y.     [Rubric  ]** 

And  the  entry  in  the  city  archives  dated  December  17, 
1836,  as  follows: — 

"In  the  city  of  Los  Angeles,  on  the  seventeenth  day 
of  December,  1836,  I,  Manuel  Requena,  first  constitu- 
tional alcalde  of  this  city,  according  to  that  ordered  by 
the  allustrious  ayuntamiento,  T  went,  together  with  my 
assisting  witnesses,  to  give  the  possession  that  this  expe- 
diente  prescribes  in  favor  of  Don  Juan  Bautista  Leandry, 
and  the  house  belonging  to  him  in  which  he  dwells, 
measuring  24  varas  north  to  south,  and  36^  east  to  west, 
and  also  the  vacant  land  which  is  in  front  of  said 
house,  measuring  37  varas  to  the  north,  and  23|  east 
and  west,  of  which  land  the  said  Don  Juan  Bautista 
Leandry  remains  in  possession ;  and  that  it  so  appear  and 
serve  him  as  title  of  possession,  I  make  the  present  proof, 
signing  it  with  the  assisting  witnesses  with  whom  I  act 
for  lack  of  a  clerk,  on  this  paper  for  lack  of  a  proper 
kind.  [Signed]     Manuel  Requena*'* 
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The  further  facts  are  stated  in  the  opinion  of  the  court 

Bearden  dc  Daly,  and  G.  McFarland,  for  Appellant 

Johnston  <&  Borden,  and  Chapman  &  Hendrich,  for  Be- 
spondent 

Db  Haven^  J. — ^This  is  an  action  by  the  plaintiff, 
Latham,  against  the  defendants,  the  City  of  Los  Angeled 
and  one  L.  M«  Bigelow,  to  quiet  title  to  certain  tracts  of 
land  in  the  city  of  Los  Angeles,  but  by  stipulation  be- 
tween the  plaintiff  and  the  said  city — filed  in  the  court 
below — ^the  only  portion  of  the  property  described  in  the 
complaint  now  in  litigation  is  the  lot  known  as  the  engine- 
house  lot 

There  was  also  a  stipulation  entered  into  between  the 
plaintiff  and  the  defendant  Bigelow,  by  which  it  was 
agreed,  in  addition  to  other  matters,  that  the  plaintiff 
and  said  Bigelow  were  ''equally  interested,  and  held  in 
equal  and  undivided  parts  the  lot  known  as  the  engine- 
house  lot*' 

The  judgment  of  the  court  below  was  to  the  effect  that 
the  plaintiff  and  said  defendant  Bigelow  are  the  owners 
in  equal  shares  of  said  engine-house  lot,  and  tliat  the 
city  of  Los  Angeles  has  no  right  in  or  title  to  the  same. 

The  defendant  city  moved  for  a  new  trial,  which  was 
denied,  and  from  the  judgment,  and  the  order  denying 
its  motion  for  a  new  trial,  appeals.  The  appeal  is  from 
the  whole  judgment^  and  the  defendant  Bifi:elow  has  not 
been  served  with  notice  o*  appeal. 

The  findings  support  the  judgment 

The  plaintiff  deraigns  title  through  a  grant  or  order 
made  by  the  ayuntamiento  of  the  pueblo  of  Los  Angeles 
to  one  Leandry,  and  the  possession  given  him  by  the 
alcalde  in  pursuance  of  such  order. 

That  the  pueblo  had  authority  to  make  the  grant  of 
the  land  in  question  to  said  Lenadry,  if  it  was  a  house 
lot^  is  not  questioned^  but  it  is  claimed — as  we  under- 


Digitized  by  LjOOQIc 


518  Latham  v.  Citt  ov  Los  Angeles.     [87  CaL 

stand  the  oontention  of  appellant — ^that  the  grant  is  void 
for  uncertainty,  and  for  the  further  reason  that,  prior  to 
the  alleged  grant,  which  was  in  1836,  the  land  in  question 
had  become  a  public  plaza,  or  street,  and  for  that  reason 
could  not  be  granted  for  private  purposes. 

We  think,  however,  that  the  petition  and  the  orders 
made  by  the  authorities  of  the  pueblo  thereon,  and  the 
report  of  the  alcalde  describing  the  land,  of  which  he 
had  given  Leandiy  possession  by  order  of  the  ayunta- 
miento,  when  read  together,  as  they  must  be,  are  suffi- 
ciently definite,  and  that  the  calls  therein  embrace  the 
land  in  controversy  was  shown  upon  the  trial  by  uncon- 
tradicted extrinsic  evidence.  Nor  is  the  evidence  suffi- 
cient to  show  that  at  the  date  of  this  grant  the  lot  in 
controversy  was  a  public  plaza,  and  therefore  beyond  the 
authority  of  the  pueblo  to  grant.  It  does  appear  that  it 
was  vacant,  and  that  it  was  uscni  by  owners  of  adjacent 
lots  in  going  to  and  from  such  lots;  but  it  is  not  shown 
that  such  lots  were  granted,  with  reference  to  this  lot, 
as  a  plaza,  or  that  it  ever  had  been  in  any  manner  set 
apart  or  recognized  by  the  authorities  as  a  plaza.  It  is 
also  shown  that  upon  certain  days  the  public  would  use 
it  as  a  place  for  celebrating  and  for  other  public  amuse- 
ments. But  all  of  this  only  shows  that,  being  vacant 
and  unoccupied,  it  was  used  as  any  other  vacant  land 
might  have  been,  and  is  not  sufficient  to  overthrow  the 
presumption  that  the  authorities  of  the  pueblo  of  Los 
Angeles  acted  within  the  limits  of  official  authority  in 
making  to  Leandry  the  grant  or  concession  in  question. 
That  such  presumption  attaches  to  the  grant  we  are  con- 
sidering is  the  effect  of  the  decisions  of  this  <50urt  in 
Cohas  V.  Raisin,  3  Cal.  453 ;  Payne  v.  TreadweU,  16  CaL 
220. 

We  cannot  say  that  the  evidence  in  this  case  is  such 
that  the  trial  court  must  necessarily  have  found  that 
since  said  prant  I^andry,  or  any  of  those  who  have  suc- 
ceeded to  his  title,  dedicated  the  lot  in  question  to  the 
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public  as  a  plaza;  and  such  being  the  state  of  the  proof, 
we  do  not  feel  authorized  to  set  aside  its  finding  upon 
this  point  When  it  is  sought  to  show  that  an  owner 
has,  without  a  conveyance,  divested  himself  of  title  to 
land  in  favor  of  the  public,  bj  way  of  gift  or  abandon- 
ment, the  proof  ought  to  be  such  as  to  clearly  show  that 
such  was  the  owner's  intent 

In  Grube  v.  Nicols,  36  111.  92,  it  is  said:  "The  inten- 
tion to  dedicate  is  a  vital,  controlling  element  in  such  a 
grant  A  dedication  is  not  an  act  of  omission  to  assert 
a  right,  but  it  is  the  affirmative  act  of  the  mind  of  the 
donor.  It  arises  from  the  active  and  not  the  passive  con- 
dition of  the  mind  of  the  owner.  The  mere  non-assertion 
of  a  right  does  not  establish  a  dedication,  unless  the  cir- 
cumstances establish  the  purpose  or  intention  to  donate 
the  use  to  the  public" 

There  is  no  evidence  in  the  record  of  any  express  decla- 
ration or  admission  by  Leandry,  or  any  successor  in  in- 
terest, showing  that  such  dedication  was  made. 

The  petition  of  Mrs.  (yCampo  praying  for  "an  ex- 
change or  indemnification  for  certain  lands  belonging  to 
her,  and  now  occupied  by  the  public,  being  the  lot  at  the 
entrance  of  Negro  Alley  into  lie  public  square,"  suppos- 
ing it  to  refer  to  the  land  in  controversy,  is  not  an  ad- 
mission that  the  same  had  been  dedicated  to  the  public 
It  is  rather  an  assertion  of  her  right  to  it  and  willing- 
ness to  either  accept  pay  for  it,  or  an  exchange  of  other 
lands ;  and  the  action  of  the  city  council  directing  a  con- 
cession to  be  made  to  her  of  other  land,  in  accordance 
with  her  petition,  is  not  consistent  with  the  claim  now 
made,  that  the  lot  in  controversy  was  then  the  property 
of  the  city. 

It  would  appear,  from  the  evidence,  that,  in  accordance 
with  this  resolution  of  the  city  council,  a  deed  was 
drawn  up  and  si^ed  by  the  mayor,  conveying  to  Mrs. 
O^Campo  a  certain  lot  in  the  city  of  Los  Ansreles.  But 
whether  this  was  actually  delivered  to  her  does  not  so 
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dearly  appear.  It  was,  however,  delivered  to  one  01- 
vera,  supposed  by  the  mayor  to  be  her  agent.  But  the 
deed  itself  was  not  produced,  nor  any  witness  who  had 
evre  seen  it  in  the  possession  of  Mrs.  O'Campo,  and  it 
was  admitted  that  subsequent  thereto  the  city  had  con- 
veyed the  same  lot  to  another.  We  cannot  say  from 
this  evidence  that  the  exchange  contemplated  by  the 
petition  of  Mrs.  O'Campo  and  the  city  council  was  ever 
consummated.  And  in  this  connection  it  may  be  added 
that  the  testimony  shows  that  the  first  public  act  by 
which  the  city  attempted  to  assert  dominion  over  the 
lot  in  controversy  was  by  building  the  engine-house,  which 
was  in  1884. 

The  conclusion  which  we  have  thus  reached  upon  the 
merits  makes  it  unnecessary  to  determine  whether  the 
failure  to  make  the  defendant  Bigelow  a  party  to  this 
appeal  entitles  the  respondent  to  a  judgment  dismissing 
the  appeal,  and  upon  this  point  we  express  no  opinion. 

Judgment  and  order  affirmed. 

Habbison,  J.,  and  Patebson,  J.,  concurred. 


[No.  14013.    Department  Two. — ^January  26,  1891.] 

J.  N.   MUNDELL,   Appellant,  v.   THE   CITY   OF 
PASADENA,  Respondent. 

Municipal  Corporations — Compensation  of  Citt  Marshal. — ^The 
compensation  of  a  city  marshal  of  a  municipal  corporation 
of  the  sixth  class,  as  fixed  by  the  board  of  trustees  under 
section  855  of  the  municipal  corporation  act,  is  for  all  duties 
imposed  on  the  marshal  by  the  act 

Id. — Fees  for  Services  in  Recorder's  Court. — ^The  city  marshal 
cannot  recover  from  the  city  any  fees  for  services  rendered 
in  arresting  offenders,  and  summoning  witnesses  and  Jurors, 
by  virtue  of  warrants  of  arrests,  subpoenas,  and  venires  is- 
sued out  of  the  recorder's  court  of  the  city. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Oage  &  Roberts,  for  Appellant 
W.  A.  Arthur,  for  Respondent 

The  CouBT. — ^This  is  an  action  to  recover  for  services 
rendered  by  the  plaintiff  as  city  marshal  of  the  defend- 
ant A  general  demurrer  to  the  complaint  was  interposed 
and  sustained.  The  plaintiff  declined  to  amend,  and 
thereupon  the  court  gave  judgment  that  he  take  nothing. 
From  that  judgment  he  appeals. 

The  facts  stated  in  the  complaint  are,  in  substance,  as 
follows:  In  April,  1886,  and  again,  in  1888,  the  plaintiff 
was  duly  elected  city  marshal  of  the  city  of  Pasadena,  a 
municipal  corporation  of  the  sixth  class.  Each  term  of 
office  was  two  years,  and  after  each  election  he  duly 
qualified  and  entered  upon  the  discharge  of  his  official 
duties.  His  compensation  of  both  terms  was  fixed  by 
the  board  of  trustees  of  the  city  at  eight  hundred  dollars 
per  year,  and  was  paid.  Between  the  thirty-first  day  of 
July,  1886,  and  the  thirtieth  day  of  April,  1888,  he  ren- 
dered services  to  the  defendant  corporation,  in  arresting 
offenders,  and  summoning  witnesses  and  jurors,  by  vir- 
tue of  warrants  of  arrest,  subpoBuas,  and  venires  duly  and 
regularly  issued  out  of  the  recorder's  court  of  the  city, 
and  for  these  services  the  defendant  became  and  is  in- 
debted to  him  in  the  sum  of  $863.55.  Again,  between 
the  first  day  of  May,  1888,  and  the  twenty-second  day  of 
March,  1889,  he  rendered  other  like  services,  for  which 
the  defendant  became  and  is  indebted  to  him  in  the  sum 
of  $318.25.  Before  commencing  his  action,  he  demanded 
of  defendant  payment  of  both  sums,  but  the  defendant 
refused  and  still  refuses  to  pay  the  same,  or  any  part 
thereof. 

The  act  of  the  legislature  entitled  "An  act  to  proviJi- 
for  the  organization,  incorporation,  and  government 
of  municipal  corporations,"  approved  March  13,  1883, 
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(Stats.  1883,  p.  93)  providee,  in  the  chapter  relating  to 
'^Municipal  corporationa  of  the  sixth  class"  (sec  866), 
that  the  clerk,  treasurer,  marshal,  and  recorder  shall 
severally  receive  at  stated  times,  a  compensation  to  be 
fixed  by  ordinance  by  the  board  of  trustees,  which  com- 
pensation shall  not  be  increased  or  diminished  after 
their  election,  or  during  their  several  terms  of  office." 
And  section  880  of  the  same  chapter  provides  what  du- 
ties the  marshal  shall  be  required  to  perform.  Among 
other  things,  it  says:  '^He  shall  and  is  hereby  authorized 
to  execute  and  return  all  process  issued  and  directed  to 
him  by  any  legal  authority.  ....  He  shall,  for  service 
of  any  process,  receive  the  same  fees  as  constables.  He 
may  appoint,  subject  to  the  approval  of  the  board  of 
trustees,  one  or  more  deputies,  for  whose  acts  he  and  his 
bondsmen  shall  be  responsible,  whose  only  compensation 
shall  be  fees  for  the  service  of  process,  which  shall  be  the 
same  as  those  allowed  to  the  marshaL" 

In  Priichett  v.  Stcunislaus  Cowniy,  73  Cal.  810,  the 
plaintiff  was  marshal  of  the  city  of  Modesto,  a  city  of  the 
sixth  class,  in  the  county  of  Stanislaus.  He  brought  his 
action  against  the  county  to  recover  for  services  rendered 
by  him  in  the  execution  of  process,  such  as  warrants  of  ar- 
rest and  subpoenas,  issued  out  of  a  justice's  court  of  the 
county  in  criminal  cases.  A  demurrer  to  the  complaint 
was  interposed  and  sustained.  It  was  said  by  this  court, 
referring  to  the  provisions  of  the  statute  above  quoted: 
"The  compensation  fixed  by  the  board  of  trustees  under 
section  865  is  to  be  for  all  duties  imposed  on  the  marshal 
by  the  act.  These  duties  are  set  forth  in  section  880 
(Stats.  1888,  p.  277),  and  include  the  duty  to  execute  and 
return  all  process  issued  and  directed  to  him  by  any 
legal  authority;  and,  by  the  same  section,  for  the  service 
of  any  process  he  is  to  receive  the  same  fees  as  consta- 
bles." And  again:  "It  does  not  appear  that  the  board 
of  trustees  of  the  city  of  Modesto  has  passed  any  ordi- 
nance fixing  the  compensation  of  the  marshal,  but  we 
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presume  it  has.  If  it  has  passed  such  ordinance,  the 
marshal  is  only  entitled  to  the  compensation  so  fixed. 
If  no  such  ordinance  has  been  passed  by  it,  then  the 
marshal  can  recover  nothing.''  It  was  held  that  the 
demurrer  was  properly  sustained,  and  the  judgment  was 
affirmed* 

That  case  is  directly  in  point  here,  and  upon  its  au- 
thority it  must  be  held  that  the  demurrer  in  this  case 
was  properly  sustained,  and  the  judgment  must  be  af- 
firmed.   So  ordered. 


[No.  18688.    Department  One.— iJannary  28,  1891.1 
WILLIAM  UNDERWOOD,  Appellant,  v.  CATHER- 
INE UNDERWOOD,  Respondeat. 

Srmifs  Asroc  Judomsnt — Inadtestknob  and  Mistake— Disobb- 
Tioir. — The  action  of  the  trial  court  in  setting  aside  a  Judg- 
ment upon  a  showing  of  Inadvertence  and  mistake  will  not 
be  disturbed,  if  the  appellate  court  cannot  say,  under  all  the 
circumstances,  that  the  court  below  abused  its  discretion, 
even  though  the  showing  may  be  a  weak  one. 

ID.-^UDGHBNT  QUISTINO  TiTLB — DlSCXAIMER — INADVEBTENCB  AND 
MISTAKE  OF   ATTOBNET — ^LlS    PENDENS — DEFENSE   BT    OBANTEBS 

OF  Defendant. — ^An  order 'setting  aside  a  Judgment  quieting 
the  title  of  the  plaintiff  to  cHy  lots  to  which  the  defendant 
disclaimed  title,  and  allowing  the  grantees  of  the  defendant 
to  come  in  and  defend,  will  not  be  disturbed,  if  it  is  shown 
on  the  part  of  the  defendant  and  his  grantees  that  the  dis- 
claimer was  made  through  an  inadvertence  and  mistake  of 
fact  of  the  defendant's  attorney  in  supposing  that  the  prop- 
erty had  been  conveyed  by  the  defendant  before  the  com- 
mencement of  the  suit,  whereas  in  fact  the  conveyances  were 
made  pending  the  suit,  and  after  a  notice  of  liM  pendens  had 
been  filed  by  the  plaintiff. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  setting  aside  a  judgment 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  It,  Smith,  and  Horace  Bell,  for  Appellant 

(7.  0*  Stephens,  for  Eespondent 
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Patebson,  J. — This  is  an  action  to  quiet  title  to  sev- 
eral parcels  of  land  situate  in  the  city  of  Los  Angeles. 
A  notice  of  lis  pendens  was  filed  by  plaintiff  at  the  time 
the  action  was  commencedL  The  defendant  filed  her  ver- 
ified answer,  denying  that  plaintiff  had  any  rights  title, 
or  interest  in  any  of  the  lots  described  in  the  complaint 
After  this  answer  was  filed,  the  defendant  sold  and  con- 
veyed to  the  respondents,  John  S.  Underwood,  Mary  E* 
Began,  and  Samuel  A.  Moore,  all  of  the  lots  described  in 
the  complaint,  except  "lot  13,  in  black  A."  Thereafter, 
the  attorney  of  defendant  having  died,  she  employed 
another  attorney,  who,  after  being  informed  by  her  of 
all  the  facts,  filed  an  amended  and  unverified  answer, 
disclaiming  on  the  part  of  the  defendant  any  interest  in 
any  of  the  property  described  in  the  complaint,  except 
said  lot  13. 

The  court  found  that  defendant  was  the  owner  of  said 
lot  13,  in  block  A,  and  that  plaintiff  was  the  owner  of  the 
other  lots  in  controversy,  and  judgment  was  entered  ac- 
cordingly on  April  18,  1889.  On  July  22,  1889,  the 
defendant  moved  the  court  to  set  aside  the  judgment, 
and  for  permission  to  amend  her  amended  answer  by 
striking  out  said  disclaimer,  on  the  ground  that  the 
amended  answer  containing  the  disclaimer  had  been 
filed  through  inadvertence  and  mistake.  In  support  of 
her  application,  she  filed  an  affidavit,  setting  forth  that 
upon  the  advice  of  her  first  attorney  she  had  sold  the 
property  (described  in  the  disclaimer)  to  said  Under- 
wood, Regan,  and  Moore,  in  good  faith,  and  for  a  valu- 
able consideration;  that  upon  the  death  of  her  attorney 
she  had  employed  another  counsel,  and  the  latter,  after 
being  informed  of  all  the  facts,  filed  an  amended  answer 
containing  the  disclaimer,  '^e  believing  and  under- 
standing that  said  conveyances  were  made  prior  to  the 
commencement  of  this  action;"  that  "said  disclaimer 
was  an  inadvertence  and  a  mistake  of  fact;  that  judg- 
ment V7as  entered  against  her  by  reason  of  said  mistake 
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and  that  she  had  no  notice  of  the  state  of  pleadings 
until  July  10,  1889,  when  a  writ  of  assistance  was  served 
on  one  of  her  grantees."  Affidavits  were  filed  hy  John 
S.  Underwood  and  Mary  E.  Regan,  alleging  that  the  facts 
set  forth  in  defendant's  affidavit  were  true,  and  asking 
that  they  might  be  allowed  to  come  in  and  defend  against 
the  claim  of  plaintiff.  The  attorney  who  filed  the 
amended  answer  made  an  affidavit  showing  that  when 
he  drew  it  he  understood  that  the  property  described  in 
the  disclaimer  had  been  conveyed  by  defendant  before  the 
suit  was  commenced. 

A  counter-affidavit  was  filed  by  Horace  Bell,  showing 
that  he  had  taken  a  portion  of  the  property  described  in 
the  disclaimer  from  the  plaintiff  for  a  valuable  consider- 
ation subsequent  to  the  judgment,  without  notice  of  any 
transfer  by  defendant,  and  after  a  search  of  the  record, 
which  failed  to  disclose  any  conveyance  from  defendant, 
and  after  the  attorney  for  defendant  had  informed  him 
that  he  knew  of  nothing  that  would  invalidate  the  con- 
veyance. 

The  court  granted  the  motion  to  set  aside  the  judg- 
ment, and  from  its  order  the  plaintiff  has  appealed. 

The  showing  made  on  motion  to  set  aside  the  judg- 
ment is  a  very  weak  one,  but  we  are  always  unwilling  to 
interfere  with  the  decision  of  the  court  below  in  matters 
of  this  kind. 

The  attorney  for  the  defendant  doubtless  acted  in  goorl 
faith,  and,  as  he  supposed,  for  the  best  interest  of  hi? 
client,  but  under  a  mistake  of  fact  as  to  the  time  when 
defendant  had  parted  with  her  interest  in  the  lots.  We 
cannot  say,  under  all  the  circumstances,  that  the  court 
below  abused  its  discretion. 

The  order  appealed  from  is  therefore  affirmed. 

Gaboutte,  J.,  and  Habbisoit,  J.,  concurred. 
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[No.  18998.    DeiMirtinent  Two.— Jannary  80,  1891.] 

LEWIS  B.   HAERIS,   Appellant,  v.   SAN  DIEGO 
FLUME  COMPAirr,  Eebpondent. 

PBiifCXPAZ.  AND  Ageitt— Ostensible  Authobitt.— To  make  a  case 
of  ostensible  authority,  the  act  giving  color  of  authority  to 
the  supposed  agent  must  be  known  to  the  person  who  dealt 
with  him,  and  must  induce  a  belief  in  the  mind  of  such 
person  that  the  authority  exists.  If  he  does  not  know  of 
any  facts  giving  color  of  authority  to  the  supposed  agent, 
but  relies  wholly  upon  the  statements  of  the  latter  as  to  the 
existence  of  his  author Uy,  he  cannot  recover,  although  facts 
existed  which,  had  he  known  them,  mi£^t  have  Justified  be- 
lief in  the  existence  of  the  authority. 

In. — BuBDEN  OF  Pboof. — ^The  party  maintaining  that  an  ostenBlble 
authorfty  existed  must  prove  that  he  knew  of  the  facts  giving 
color  of  authority  to  the  supposed  agent  A  mere  surmise 
that  he  knew  them  is  not  sufficient 

Principal  and  Agent — Implied  Authority — Burden  of  Proof. — 
While  an  agent  has  implied  authority  to  do  everything  neces- 
sary, or  proper  and  usual,  in  the  ordinary  course  of  business, 
for  effecting  the  purpose  of  his  agency,  the  party  maintain- 
ing the  existence  of  the  agency  must  make  it  appear  that 
the  thing  done  was  necessary,  or  proper  and  usual,  et& 

[D. — ^JuDiaAL  Notice. — ^The  court  cannot  know  Judicially  that  the 
employment  of  a  high-priced  broker  is  necessary,  or  proper 
and  usual,  in  the  ordinary  course  of  business,  to  get  a  con- 
tractor to  enter  Into  a  contract  for  building  a  fiume. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

DeaJcin  &  Story,  and  ThomoB  J.  Capps,  for  Appellant 

The  agent  of  the  defendant  had  authority  to  employ 
the  plaintiff.  (Civ.  Code,  sees.  2319,  2320;  2  Morawetz 
on  Corporations,  sees.  685,  686 ;  San  Franciseo  Oas  Co.  v. 
San  Francisco,  9  CaL  470;  Pixley  v.  Western  Pacific  R. 
R.  Co.,  33  Cal.  188 ;  91  Am.  Dec  623.)  The  actual  au- 
thority of  an  officer  of  a  corporation  does  not  depend  so 
much  on  his  title,  or  the  theoretical  nature  of  his  office,  as 
on  his  spparent  authority,  and  the  duties  he  is  in  the  habit 
of  performing.  (Taylor  on  Corporations,  sec,  202;  2 
Morawetz  on  Corporations,  sees.  509,  678,  679,  616.) 
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Shaw  dk  HowUmd,  for  Respondent 

Hatke,  C. — This  was  an  action  to  recover  five  thou- 
sand dollars  as  brokerage  for  negotiating  a  contract. 
The  complaint  contained  two  counts,  but  the  plaintiff 
elected  to  go  to  trial  upon  a  qiumtum  meruit.  The  trial 
court  gave  judgment  for  the  defendant,  and  the  plaintiff 
appeals. 

The  principal  queetion  discussed  by  counsel  relates  to 
the  authority  of  the  person  who  employed  the  plaintiff. 

The  defendant  was  a  corporation  ^^to  construct  and 
operate  a  flume  for  the  transmitting  of  water.''  At  the 
period  in  question  its  flume  had  not  been  constructed. 

The  engineering  work  was  being  done,  and  the  busi- 
ness of  acquiring  rights  of  way,  etc.,  was  being  attended 
to.  In  the  beginning  of  August,  1886,  the  company  sent 
its  superintendent,  one  W.  E.  Bobinson,  to  San  Fran- 
cisco to  negotiate  a  contract  for  the  construction  of  the 
flume.  He  employed  the  plaintiff  as  broker  to  find  a 
contractor,  and  throu^  the  plaintiff's  exertions  a  suit- 
able person  was  found.  The  claim  is  for  compensation 
for  services  as  such  broker. 

1.  The  defendant  cannot  be  held  on  the  ground  of  os- 
tensible or  apparent  authority.  There  is  evidence  to  the 
effect  that  in  the  county  of  San  Diego  Bobinson  was  per- 
mitted hy  the  company  to  do  things  outside  of  his  ordi- 
nary duties  as  superintendent  And  the  plaintiff's  son, 
who  was  an  engineer  in  the  employment  of  the  company, 
testified  that  on  the  eve  of  Bobinson's  departure  for  San 
Francisco  the  president  told  him  that  Bobinson  ^^ad  full 
authori^'  to  enter  into  contracts.  This  latter  evidence 
is  contradicted.  The  former  is  not  But  neither  is 
ground  for  a  decision  in  favor  of  plaintiff  on  the  theory 
of  an  ostensible  or  apparent  authority;  for  it  does  not 
appear  either  that  the  allied  statement  of  the  president 
was  communicated  to  the  plaintiff,  or  that  he  was  aware 
of  tlie  latitude  which  had  been  permitted  Bobinson  in 
San  Diego.     It  may  possibly  be  surmised  that  he  had 
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knowledge  of  the  circumstances ;  but  the  fact  is  not  stated, 
and  a  mere  surmise  is  not  sufficient  '^Ostensible  au- 
thority is  such  as  a  principal,  intentionally  or  by  want  of 
ordinary  care,  causes  or  allows  a  third  person  to  believe 
the  agent  to  possess."     (Civ.  Code,  sec  2317.) 

There  are  two  essential  features  of  an  authority  of  this 
character ;  viz.,  the  party  must  believe  that  the  agent  had 
authority,  and  such  belief  must  be  generated  by  some  act 
or  neglect  of  the  person  to  be  held.  A  belief  founded 
on  the  agent's  statements  is  not  sufficient;  for  a  party 
has  no  right  to  take  the  agent's  word  for  the  existence  of 
his  authority.  In  the  case  before  us,  as  above  stated, 
it  does  not  appear  that  the  acts  of  the  company  which 
are  supposed  to  have  been  sufficient  to  justify  a  belief  in 
Robinson's  authority  were  known  to  the  plaintiff;  and 
if  not,  they  could  not  have  generated  in  his  mind  any 
belief  on  the  subject  of  the  agency. 

There  may  be  other  reasons  why  the  plaintiff  cannot 
recover  on  this  ground,  but  the  one  given  is  sufficient. 

2.  There  was  no  actual  authority,  either  express  of 
implied.  The  measure  of  tlie  agent's  authority  was  the 
following  resolution  of  the  board  of  directors  of  the 
company : — 

^'Resolved,  That  W.  E.  Robinson  be  authorized  to  pro- 
ceed to  San  Francisco  and  enter  into  negotiations  with 
conrtactors  and  others  for  work  on  the  line  of  the  flume, 
in  his  discretion,  subject  to  the  approval  of  this  board; 
also,  that  he  be  authorized  to  enter  into  negotiations 
with  capitalists  for  the  purchase  of  not  exceeding  five 
hundred  thousand  dollars  in  the  bonds  of  the  company." 

Nothing  appears  to  have  been  done  by  the  plaintiff  in 
relation  to  the  disposition  of  the  bonds.  His  claim  is 
for  finding  a  contractor  who  was  willing  to  enter  into  a 
contract  for  the  building  of  the  flume.  In  the  language 
of  appellant's  counsel,  "for  the  peculiarly  difficult  and 
rare  services  rendered  by  him  in  introducing  and  assist- 
ing in  procuring  Mr.  Moore  to  take  this  contract,  the 
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plaintiff  claims  the  moderate  commission  of  five  thou- 
sand dollars.'' 

In  relation  to  this,  we  concede,  in  favor  of  the  appel- 
lant, that  the  words  "subject  to  the  approval  of  this  board/' 
contained  in  the  resolution,  refer  only  to  the  contract  for 
the  construction  of  the  flume,  which  was  to  be  negotiated 
by  Robinson,  and  that  he  had  implied  authority  "to  do 
everything  necessary,  or  proper  and  usual,  in  the  ordi- 
nary course  of  business,  for  effecting  the  purpose  of  his 
agency."  (Civ.  Code,  sec  2319.)  But  we  are  not  able 
to  say  that  the  employment  of  a  high-priced  broker  is 
"necessary,  or  proper  and  usual,  in  the  ordinary  course 
of  business,"  for  finding  a  contractor  to  build  a  flume. 
At  least  we  do  not  think  that  the  court  can  take  judicial 
notice  that  such  is  the  case ;  and  we  do  not  find  any  sat- 
isfactory evidence  of  it  in  the  record.  There  is  evidence 
that  it  was  a  matter  of  some  difficulty  to  induce  con- 
tractors to  go  to  so  distant  a  field  of  action,  and  some  evi- 
dence that  the  plaintiff's  services  had  a  value.  But  the 
latter  evidence  seems  to  be  on  the  general  theory  that 
whatever  a  broker  does  has  a  value.  Upon  the  whole 
evidence,  we  cannot  say  that  the  finding  of  the  trial  court 
should  be  disturbed. 

8.  The  defendant  cannot  be  made  liable  upon  the  theorv 
that  it  appropriated  the  benefit  of  the  plaintiff's  services. 
The  unauthorized  arrangement  made  by  Robinson  with 
the  plaixitiff  was  collateral  to  the  flume  contract,  and  the 
defendant  knew  nothing  of  such  services  at  the  time  the 
flume  contract  was  entered  into. 

The  other  matters  do  not  require  special  attention. 

We  therefore  advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

Belcheb,  C,  and  Vanclief,  0.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 

opinion,  the  judgment  and  order  appealed  from  are  af 

firmed. 

LXXXVII.  Cal.— 34 
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[No.  18926.    Department  Twa— January  30, 1891.] 
O.  T.  JUSTICE,  Respotoent,  v.  GEORGE  T.  OTT, 

GUABDIAlf,  ETC.,  APPELLANT. 
AonON    OH     NonB— FaBTIKS — lNCX>lCPBTBirr     PIBSON — OUASDIAlf.— 

An  action  upon  a  promissory  note  made  by  an  incompetent 
person  cannot  be  maintained  against  his  guardian,  but  should 
be  brought  against  the  incompetent  person. 

lu. — Sebvicb  of  Summons — Appearance  of  Guardian. — ^The  sum- 
mons in  an  action  against  an  incompetent  person  must  be 
served  upon  both  the  incompetent  and  his  guardian;  and  it  is 
then  the  duty  ot  the  guardian  to  appear  and  defend  the  ac- 
tion. 

Id.— Guardian  ad  Lttem. — If  deemed  expedient,  the  court  may 
also  appoint  a  guardian  ad  litem  to  represent  the  incompe- 
tent 

Appeal  from  a  judgment  of  the  Superior  Court  of  Loe 
Angeles  Counly. 

The  facts  are  stated  in  the  opinioiL 

Wells,  Ovihrie  <6  Lee,  for  Appellant. 

W.  T.  WiUiams,  for  Respondent 

Beloheb,  C. — ^This  is  an  action  upon  a  promissory 
note.  A  personal  judgment  for  the  amount  due  on  the 
note  was  entered  against  the  defendant,  Ott,  by  default, 
and  from  that  judgment  he  appeals. 

It  is  alleged  in  the  complaint  that  Jesse  Justice  made 
and  delivered  to  the  plaintiff  his  promissory  note  for 
one  thousand  dollars,  dated  November  18,  1879,  and 
payable  five  years  after  date^  with  interest;  that  plaintiff 
is  still  the  owner  and  holder  of  the  note,  and  that  no 
part  of  the  principal  or  interest  thereof  has  been  paid ; 

"that  on  the day  of  May,  1888,  by  an  order  of  the 

superior  court  duly  made  and  entered,  said  defendant, 
George  T.  Ott,  was  appointed  the  guardian  of  the  estate 
and  person  of  said  Jesse  Justice,  and  that  he  is  now  such 
guardian;  that  on  or  about  the  eighteenth  day  of  May, 
1888,  plaintiff  demanded  of  said  guardian  the  payment 
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of  Baid  promissory  note,  and  the  interest  thereon,  but 
said  guardian  refused  to  pay  said  note,  or  any  part 
thereof;  wherefore  the  plaintiff  prayed  for  judgment 
against  the  defendant,  Geoi^  T.  Ott,  as  such  guardian, 
for  the  principal  and  interest  due  on  the  note,  amount- 
ing to  two  thousand  four  hundred  dollars. 

A  summons  was  issued,  addressed  to  '^George  T.  Ott, 
guardian,  etc*,  and  he  was  thereby  notified  that  if  he 
failed  to  appear  and  answer  the  complaint,  the  plaintiff 
would  cause  his  default  to  be  entered,  and  would  take 
judgment  against  him  for  two  thousand  four  hundred 
dollars,  and  costs  of  suit  The  summons  was  served  on 
the  defendant  personally,  by  delivering  to  him  a  copy 
thereof,  and  a  copy  of  the  complaint,  but,  so  far  as  ap- 
pears, no  service  was  made  on  or  notice  given  to  Jesse 
Justice.  The  affidavit  shows  service  on  ^e  defendant, 
and  states  the  time  but  not  the  place  of  service. 

On  the  twenty-third  day  after  the  defendant  was  served, 
the  clerk  of  the  court,  by  direction  of  the  plaintiff's  at- 
torney, entered  his  default,  and  on  the  next  day  entered 
against  him  a  personal  judgment  for  the  amount  prayed 
for  in  the  complaint. 

It  is  very  clear  that  this  judgment  cannot  be  sustained. 
The  facts  stated  in  the  complaint  do  not  show  any  per- 
sonal obligation  on  the  part  of  the  defendant  to  pay  the 
nota  The  obligation,  if  any,  was  on  the  maker,  and  the 
action  should  have  been  brought  against  him,  though 
an  incompetent,  and  not  against  his  guardian.  (Broimi 
V.  Chase,  4  Mass.  436 ;  Raymond  v.  Scuwyer,  37  Me.  406 ; 
Robinson  v.  Hersey,  60  Me.  226;  Coombs  v.  Janvier,  31 
K  J.  L.  240;  Van  Horn  v.  Hann,  39  K  J.  L.  207 ;  Steel 
V.  Young,  4  Watts,  469;  Fox  v.  Minor,  32  Cal.  118;  91 
Am.  Dec  656.) 

If  the  action  had  been  properly  brought,  the  summons 
would  have  been  served  on  both  the  incompetent  and 
his  guardian  (Code  Civ.  Proc,  sec  411,  Subd.  4),  and  it 
would  then  have  been  the  duty  of  the  guardian  to  appear 
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and  defend  the  action.  (Oronfier  v.  Puymirol,  19  CaL 
632.)  And  if  deemed  expedient,  the  court  might  also 
have  appointed  a  guardian  €Ld  litem  to  represnt  the  in- 
competent    (Code  Civ.  Proc.,  sec.  872.) 

Other  grounds  for  reversal  are  argued  by  counsel,  but 
they  need  not  be  considered. 

For  the  reasons  above  stated,  we  advise  that  the  judg- 
ment be  reversed,  and  the  action  dismissed. 

Hatne,  C,  and  Vanclief,  C,  concurred. 

The  CouET. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  and  the  action  dis- 
missed. 

Hearing  in  Bank  denied. 


[No.  13762.     Department  Two. — January  80,  1891.1 

H.  L.  WILLIAMS,  Respondent,  v.  J.  G.  MITCHELL 

ET  AL.,  Appellants. 

Vendor  and  Pubchaseb— Pbaudulknt  Repbesentations  of  Ven- 
dor's Agent — ^Knowledge  of  Vendee — Ck>NrLicnNo  Evtoencb — 
Review  on  Appeal. — Where  alleged  fraudulent  reprceenta 
tions  in  the  sale  of  land  are  claimed  to  have  been  made  ^^'' 
the  agent  of  the  vendor,  and  the  evidence  shows  that  the 
vendee  had  means  of  knowledire  as  to  lue  fa^^ts.  pnd  Is  con- 
flicting as  to  whether  the  representations  were  made,  a  find- 
ing that  there  was  no  fraud  on  the  part  of  the  vendor  will 
not  le  disturbed  on  apj  e^.. 

Id. — Mortgage  for  Purchase-money — Failure  of  Ck>NsiDERATioN — 
Invalidity  of  Water  Certificates. — The  fact  that  "water 
certificates"  of  a  water  company,  forming  part  of  the  proiv 
erty  sold,  are  invalid,  does  not  constitute  a  partial  failure  of 
the  consMeration  of  a  note  and  mortgage  given  for  the  pur- 
chase-money, if  the  water  company  has  not  failed  or  refused 
to  furnish  the  water  in  conformity  with  the  certificates,  and 
is  readv  and  willing  to  perform  its  obligation. 

Id. — ^Recission  by  Purchaser — Unreasonable  Delay. — The  reels- 
fSion  by  the  purchaser  of  an  executed  contract  for  the  sale  of 
land  and  water  certificates  on  the  ground  that  the  water  cer- 
tificates are  void,  and  that  the  consideration  has  failed,  must 
be  made  with  reasonable  promptness;  and  a  delay  of  seven- 
teen months  after  the  purchase,  and  until  two  months  after 
the  commencement  of  a  suit  to  foreclose  a  mortgage  given 
for  the  purchase-money,  before  offering  to  rescind.  Is  un- 
reasonable. 


Digitized  by 


Google 


Jan.  1891.]      Wh-liams  v.  Mitchell.  583 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion. 

Waters  &  Gird,  Allen  &  Miller,  and  Harris  d  Oregg, 
for  appellants. 

The  water  certificates  are  void,  because  issued  gratui- 
tously, and  constituting  a  fictitious  increase  of  indebted- 
nees  of  the  water  company  (Const.,  art.  12,  sec.  11),  and 
because  representing  a  withdrawal  of  part  of  its  capital 
stock.  (Civ.  Code,  sec  309;  Martin  v.  Zellerbach,  38 
Cal.  300;  99  Am.  Dec.  365;  Morawetz  on  Corporations, 
sees.  443-457.) 

0.  E.  Harpham,  and  H.  M.  Willis,  for  Respondent. 

The  validity  of  the  water  certificates  is  not  involved  in 
the  issues.  Defendants'  right  to  rescind,  if  it  ever  ex- 
isted, has  been  lost  by  laches.  (Civ.  Codo^  sec.  1691 ;  Gif- 
ford  V.  CarvUl,  29  Cal  593;  Blen  v.  Bear  River  etc,  Co,, 
20  Cal.  615;  81  Am.  Dec.  132.) 

Vanclibp,  C. — On  June  11,  1887,  the  plaintiff  sold 
and  conveyed  to  the  defendants  six  lots  of  land  contain- 
ing twenty  acres  each,  and  at  the  same  time  assigned  to 
the  defendants  certain  written  obligations  of  the  Bear 
Valley  Land  and  Water  Company  (a  corporation),  to 
furnish  and  deliver  at  a  certain  point  a  certain  quantity 
of  water  to  be  used  on  each  of  said  lots,  called  "water  cer- 
tificates." The  consideration  to  be  paid  by  the  defend- 
ants for  the  land  and  water  certificates  was  twenty-four 
thousand  dollars,  of  which  six  thousand  dollars  was  paid 
in  hand.  For  the  balance  of  the  purchase-money  the 
defendants  made  two  promissory  notes  to  the  plaintiff,  of 
nine  thousand  dollars  each,  secured  by  their  mortgage 
on  said  land  This  action  is  brought  to  foreclose  the 
mortgage. 
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The  answer  of  the  defendants  admits  the  execution  of 
the  notes  and  mortgage^  and  then  proceeds  as  follows: — 

'^2.  That  said  notes  and  mortgage  were  executed  and 
delivered  as  and  for  part  of  the  purchase-money  of  said 
real  estate  in  complaint  described,  together  with  certain 
water  rights  by  plaintiff  represented  as  appurtenant 
thereto,  as  well  as  for  certain  shares  of  stock  in  the  Bear 
Valley  Land  and  Water  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of  Cali- 
fornia, and  for  no  other  or  further  consideration. 

'^3.  That  said  defendants  were  induced  to  so  purchase 
said  lands  and  stock,  and  to  execute  and  deliver  said 
notes  and  mortgage,  by  means  of  false  and  fraudulent 
representations  at  the  time  and  before  that  time  made 
by  plaintiff  to  defendants,  in  this,  to  wit:  That  at  and 
before  the  purchase  of  said  real  estate,  appurtenances, 
and  shares  of  stock,  the  said  plaintiff,  by  and  through 
his  duly  authorized  agent,  represented  to  defendants 
that  water  for  irrigation  purposes  was  actually  piped  on 
said  land  from  the  reservoirs  of  said  Bear  Valley  Land 
and  Water  Company;  that  the  right  to  use  twelve 
miners'  inches  of  said  water  was  appurtenant  to  said 
land ;  that  plaintiff  would  transfer  and  deliver  to  defend- 
ants shares  of  stock  in  said  Bear  Valley  Land  and  Water 
Company  representing  ownership  of  twelve  miners'  inches 
of  water  of  said  corporation ;  that  plaintiff  owned  the  land 
lying  immediately  adjacent  to  the  premises  in  complaint 
described;  that  upon  said  lands  plaintiff  would  at  once 
cause  to  be  constructed  a  large  hotel  building  at  a  cost 
of  twenty  thousand  dollars,  and  numerous  private  dwel- 
lings ;  that  the  materials  to  be  used  in  their  construction 
were  already  purchased  by  plaintiff,  and  the  contract  for 
the  erection  thereof  let. 

"4.  Defendants,  relying  upon  such  representations, 
and  believing  Ihem  to  be  true,  and  on  the  faith  thereof, 
purchased  said  premises  in  complaint  described,  and 
said  stock  of  plaintiff,  and  on  the  11th  of  June,  1887| 
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accepted  from  plaintiff  a  deed  therefor,  with  bLs  certain 
instruments  in  writing,  issued  under  the  seal  of  said 
Bear  Valley  Land  and  Water  Company  and  signed  by 
its  president  and  secretary,  denominated  water  certiii- 
cates,  and  in  consideration  thereof  paid  to  plaintiff  six 
thousand  dollars  in  cash,  and  executed  the  notes  and  mortr 
gage  as  in  complaint  set  out  and  described. 

^'6.  That  at  the  date  of  the  acceptance  of  said  deed 
and  said  water  certificates,  defendants  believed  that  said 
water  certificates  were  in  fact  shares  of  stock  in  said  cor- 
portion,  and  entitled  the  defendants,  as  holders  thereof, 
to  the  rights  and  privileges  of  stockholders  in  said  cor- 
poration, and  conveyed  to  defendants  the  rights  and  privi- 
leges so  contracted  to  be  conveyed  and  transferred  by 
plaintiff  to  twelve  miners'  inches  of  water  of  said  cor- 
poration. 

^'6.  Defendants  allege  that  notwithstanding  said 
promises  and  representations  of  plaintiff,  that  neither 
at  the  time  of  said  purchase,  or  now,  or  at  any  time,  or 
at  all,  was  any  water  piped  on  said  land  from  the  reser- 
voir of  said  Bear  Valley  Land  and  Water  Company,  nor 
from  any  water  supply  or  source,  and  no  pipes  for  con- 
veying water  were  laid  on  said  land  at  all,  nor  in  the 
vicinity  thereof. 

"7.  That  in  truth  and  in  fact  no  water  rights  were 
appurtenant  to  said  lands,  and  no  hotel  building  or  pri- 
vate dwellings,  or  structures  of  any  kind,  have  been 
erected  on  said  adjacent  lands,  in  whole  or  in  part,  ex- 
cept a  certain  excavation  alleged  to  be  for  a  basement 
for  a  hotel,  although  more  than  one  year  has  elapsed 
since  said  purchase,  and  no  steps  have  been  taken  by 
plaintiff  to  cause  said  improvements,  or  any  of  them, 
to  be  made  on  said  adjacent  lands,  although  he  has  ever 
since  remained  and  still  remains  the  owner  and  holder 
thereof. 

"8.  That  said  lands  were  at  the  date  of  said  purchase, 
and  now  are,  irrigable  lands,  and  withoiit  water  rights 
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appurtenant^  or  water  for  use  in  irrigation,  are  of  little 
value,  and  worth,  less  than  five  thousand  dollars;  that 
water  rights  appurtenant  to  such  lands^  for  purposes  of 
irrigation,  would  be  valuable,  and  worth  six  thousand 
dollars,  and  more;  that  shares  of  stock  in  said  Bear 
Valley  Land  and  Water  Company  representing  twelve 
miners'  inches  of  water  would  be  of  great  value,  to  wit, 
of  the  value  of  five  thousand  dollars,  and  more;  that  the 
erection  and  construction  of  said  hotel  buildings  and 
private  dwellings  as  agreed  upon  would  enhance  the 
value  of  said  premises  ten  thousand  dollars,  and  more; 
that  without  said  improvements  on  said  lands  adjacent, 
the  premises  so  purchased  by  defendants  are  worth  ten 
thousand  dollars  less  than  with  such  improvements  made 
as  represented. 

^'9.  Defendants  are  informed  and  believe,  and  there- 
fore allege  the  fact  to  be,  that  said  written  instruments 
styled  water  certificates  issued  by  said  corporation  to 
defendants  were  and  are  issued  without  authority  of  law, 
and  are  void;  that  said  corporation  had  no  authority  in 
law  to  issue  the  same,  and  the  issuance  of  the  same  con- 
veyed and  transferred  no  rights  as  stockholders  or  other- 
wise to  defendants;  that  the  same  are  not  shares  of 
stock,  and  do  not  transfer  or  vest  in  the  defendants  the 
privileges  or  rights  of  stockholders,  and  do  not  convey 
or  vest  in  defendants  twelve  miners'  inches  of  water  of 
said  corporation,  or  any  water  or  rights  whatsoever,  and 
the  same  are  of  no  value;  and  defendants  allege  that 
they  were  ignorant  of  the  true  character  and  value  of 
said  written  instrument  styled  water  certificates,  until  the 
commencement  of  this  action ;  and  defendants  further  al- 
lege that  plaintiflF  never  transferred,  conveyed,  or  at- 
tempted to  convey,  to  said  defendants  any  of  said  water 
rights  or  shares  of  stock  in  said  Bear  Valley  Land  and 
Water  Company  whatever. 

"10.  Defendants  allecrp  that  the  acts,  omissions,  and 
representations  of  plaintiff  above  set  forth  were  done 
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and  made  by  him  with  intent  to  defraud,  and  that  he 
thereby  did  defraud,  defendants  of  their  rights  in  the 
premises. 

'^11.  Defendants  allege  further,  that  by  reason  of  the 
acts,  omissions  and  representations,  practices  and  fraud, 
of  plaintiff,  as  above  set  forth,  the  consideration  for  said 
notes  in  complaint  mentioned  has  wholly  failed,  and  the 
same  were  obtained  by  fraud,  and  wholly  without  consid- 
eration, and  plaintiff  should  not  maintain  his  action 
thereon." 

The  defendants  also  filed  what  they  denominate  '^a 
further  answer  to  complaint,  and  by  way  of  cross-com- 
plaint," in  which  they  allege,  substantially,  the  same  facts 
alleged  in  their  answer,  with  only  the  additional  aver- 
ment that  on  December  13,  1888  (nearly  two  months 
after  the  commencement  of  this  action),  the  defendants 
tendered  to  plaintiff  a  reconveyance  of  the  land  and  re- 
assignment of  the  water  certificates,  and  demanded  a 
surrender  and  cancellation  of  the  notes,  and  a  return  of 
the  cash  payment  of  six  thousand  dollars,  all  of  which 
was  rejected  and  refused  by  the  plaintiff.  The  player  of 
the  cross-complaint  is,  that  the  notes  be  canceled,  and  that 
defendants  have  judgment  against  the  plaintiff  for  the 
six  thousand  dollars  paid,  and  interest. 

The  water  certificates  and  the  indorsements  thereon  are 
in  the  following  form : — 

"(Class  A.  7,200  certificates.  Issue  of  June  1,  1886. 
No.  118.     Number  of  certificates,  20.) 

"Bear  Valley  Land  and  Water  Company  water  certifi- 
cate. 

"These  twenty  certificates,  issued  by  the  Bear  Valley 
Land  and  Water  Company,  a  corporation,  to  Rhodes, 
Mitchell  &  Hoopes,  for  twenty  acres,  are  guaranteed 
by  said  company  to  entitle  the  holder  hereof  to  receive* 
a  continuous  flow  of  one  seventh  of  an  inch  of  water  to 
each  acre  of  land  to  which  the  same  shall  be  devoted,  or 
multiple  thereof,  as  is  designated  on  the  face  hereof,  for 
the  six  summer  months  in  each  year,  for  the  contract 
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limeB  beginning  under  the  contracts  of  this  company 
with  the  I^orth  and  South  Fork  ditches,  respectively. 
The  inch  mentioned  herein  is  equivalent  to  a  flow  of 
one  fiftieth  of  a  cubic  foot  per  second.  The  holder  of 
this  certificate  may  elect  to  accumulate  the  use  of  water 
hereunder  in  any  one  or  more  months  of  said  six  months, 
die  aggregate  in  any  one  month  not  to  exceed  one  fourth 
of  the  whole  for  that  year,  and  the  holder  is  also  entitled 
to  his  proportion  of  the  six  months'  winter  water  accru- 
ing under  the  contracts  of  the  North  or  South  Fork 
ditches,  on  which  it  may  be  used  in  the  proportion 
which  this  issue  of  certificates  and  those  that  may  be 
hereafter  issued  bears  to  the  whole  of  such  benefits. 
The  point  of  delivery  of  water  used  under  this  certificate 
shall  be  at  the  points  designated  in  the  contracts  with 
the  North  and  South  Fork  ditches,  respectively.  This 
issue  or  award  of  water  is  adopted  as  a  method  of  dis* 
tribution  and  of  the  use  of  the  same  to  the  company's 
stockholders  in  consideration  of  the  covenants  contained 
in  the  indorsement  hereon;  and  the  interest  represented 
by  this  certificate  shall  not  become  appurtenant  to  or  pass 
by  voluntary  act  or  by  operation  of  law  with  any  land 
upon  which  the  water  represented  may  be  used.  A  trans- 
fer hereof  shall  only  be  made  by  surrender  of  this  certifi- 
cate to  the  company  and  the  reissuance  of  a  new  certificate, 
and  upon  the  signature  of  the  concurrent  contract  on  the 
records  of  the  company. 

"J.  G.  Burt,  President 
[Seal  of  said  company.]  "E.  A.  Holt,  Secretary." 
Indorsement:  "The  holder  of  this  certificate  hereby 
accepts  the  same  on  the  following  conditions:  That  this 
certificate  shall  and  is  to  be  held  subject  to  and  in  accord- 
ance with  the  terms  of  the  contract  signed  by  the  holder 
hereof  upon  its  issuance  by  the  company/^ 

The  contract  mentioned  in  the  indorsement  on  the  cer- 
tificate to  bo  signed  by  the  holder  was  signed  by  the  de- 
fendants on  July  7, 1887,  and  is  as  follows : — 
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''Know  all  men  by  these  presentSi  that  whereas^  the 
£ear  Valley  Land  and  Water  Companyy  a  corporation, 
has  this  day  issued  to  the  undersigned,  Bhodes,  Mitchell 
&  Hoopes,  twenty  certificates  of  said  corporation,  being 
certificate  No.  113,  in  consideration  of  the  agreem^its 
hereinafter  contained,  and  subject  to  the  conditions 
hereinafter  set  forth  and  contained  in  said  certificate, 
and  the  undersigned  has  received  and  accepted  said  wa- 
ter certificates  subject  to  all  such  agreements  and  condi- 
tions,— 

''Now,  therefore,  we  hereby  agree  that  in  consideration 
of  the  issuance  of  said  water  certificates  to  us  by  said 
corporation,  and  in  payment  for  the  water  which  said 
certificates  entitle  us  to  receive  each  year  from  said  cor- 
poration in  accordance  with  the  provisions  of  said  certifi- 
cate,— 

"We  will,  without  notice  or  demand,  pay  to  said  cor- 
poration annually  hereafter,  and  within  thirty  days  after 
the  first  day  of  January  in  each  year,  the  sum  of  twenty 
dollars,  being  one  dollar  per  year  on  each  of  said  water 
certificates,  such  payment  to  be  made  at  the  office  of 
said  corporation  in  the  city  of  San  Bernardino,  state  of 
California ; 

''And  if  said  sum  of  twenty  dollars  be  not  paid  to  said 
corporation  in  full,  at  the  time  and  in  the  manner  here- 
inbefore provided,  then  said  certificate  No.  113,  and  aU 
covenants  and  agreements  therein  contained,  and  the  wa- 
ter certificates  therein  referred  to,  shall  become  and  be 
null  and  void,  and  all  rights  thereunder  shall  be  forfeited 
and  shall  forever  cease  and  determine,  and  the  foregoing 
contract  shall  be  void ; 

"And  whenever  said  certificate  No.  118  shall  be  sur- 
rendered to  and  canceled  by  said  corporation,  then  the 
foregoing  contract  shall  be  void. 

"In  witness  whereof  we  have  hereunto  set  our  hands 
and  seals  this  seventh  dav  of  July,  A.  D.  1887. 

"Rhodks,  Mitchell  &  Hoopes. 
"by  C.  H.  CoNDEE,  Agent." 
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The  court  found  for  the  plaintiff  on  all  the  issues, 
and  decreed  a  sale  of  the  mortgaged  property  in  the  usual 
form,  and  the  defendants  appeal  from  the  final  decree, 
and  from  an  order  denying  their  motion  for  new  trial. 

1.  The  appellants  contend  that  the  findings  which 
negative  the  fraudulent  misrepresentations  charged  in 
the  answer  and  cross-complaint  are  not  justified  by  the 
evidence.  It  will  be  observed  that  the  averments  are 
that  the  plaintiff  made  the  false  and  fraudulent  repre- 
sentations by  his  agent  The  evidence  shows  that  the 
alleged  agent  was  C.  P.  Condee,  whose  authority,  if  he 
had  authority,  extended  no  further  than  to  find  a  pur- 
chaser of  the  property  at  a  fixed  price,  and  who,  in  his 
testimony  on  the  trial,  denied  that  he  ever  represented 
that  water  was  piped  or  conducted  to  or  upon  the  land 
sold;  or  that  the  right  to  the  use  of  any  water  was  ap- 
purtenant to  the  land  otherwise  than  as  expressed  in  said 
water  certificates;  or  that  plaintiff  would  assign  to  de- 
fendants any  shares  of  stock  in  the  water  company  cor- 
poration other  than  said  water  certificates,  though  he 
may  have  called  those  certificates  water  stock;  or  that 
any  contract  for  the  erection  of  a  hotel  or  other  build- 
ings had  been  made  by  the  plaintiff.  Such  representa- 
tions as  were  made  by  Condee  before  the  sale  were  first 
made  to  the  defendant  Rhodes  (who  was  acting  for  the 
other  defendants)  at  a  place  on  the  land  where  Condee  is 
charged  with  having  falsely  represented  that  the  water 
was  then  piped,  yet  there  was  nothing  on  the  land  to 
indicate  that  there  was  either  pipe  or  water  anywhere 
upon  it.  The  water  certificates,  in  the  form  above  set 
out,  were  indorsed  by  the  plaintiff  and  delivered  to  the 
defendants'  agent,  with  deed  for  the  land,  on  June  11, 
1887,  and  received  by  defendants  on  July  11,  1887.  It 
is  admitted  that  defendants  knew  no  water  had  been 
piped  on  the  land  as  early  as  October,  1887,  and  the 
evidence  strongly  tends  to  show  that  the  defendant 
Hoopes  must  have  known  the  same  in  July,  1887;  yet 
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the  defendants  made  no  offer  to  rescind  until  Decem- 
ber, 1888,  about  two  months  after  the  commencement 
of  this  action.  There  is  no  evidence  nor  pretense  that 
the  plaintiff  personally  made  any  false  representation 
whatever. 

As  the  defendant  Bhodes  testified  that  he  had  been 
in  the  real  estate  business  a  number  of  years,  and  had 
personally  visited  and  examined  the  land  on  two  occa- 
sions before  he  made  the  purchase,  it  is  difficult  to  un- 
derstand how  he  could  have  been  deceived  by  the  alleged 
representations  of  Condee  as  to  water  being  piped  on 
the  land  at  the  times  he  examined  it>  when  he  saw  no 
signs  of  pipes,  water,  or  hydrants,  and  asked  no  ques- 
tions as  to  where  they  were;  and  it  is  still  more  difficult 
to  conceive  how  the  defendants  could  have  been  deceived 
as  to  the  purport  or  nature  of  the  water  certificates  at  the 
time  they  accepted  those  certificates  with  the  deed  for  the 
)and.  Considering  these  circumstances,  which,  to  some 
extent,  justify  the  application  of  the  maxim  ccuveat  emp- 
tor, in  connection  with  the  testimony  of  Condee,  which 
i  denies  all  the  material  misrepresentations  charged,  I  think 
the  finding  that  there  was  no  fraud  on  the  part  of  the 
plaintiff  is  justified  by  the  evidence. 

2.  Appellants  contend  that  the  water  certificates  are 
void  and  of  no  value,  because, — ^1.  "They  were  issued 
gratuitously,  and  consequently  amoimted  to  a  fictitious 
increase  of  the  indebtedness  of  the  company";  and  2. 
They  "represent  or  evidence  a  division  and  withdrawal 
and  payment  to  the  stockholders  of  a  part  of  the  capital 
stock  of  the  company";  and  therefore,  to  the  extent  of 
the  value  of  the  water,  the  consideration  for  the  notes 
and  mortgage  failed. 

There  is  no  pretense  that  the  water  company  has  failed 
or  refused  to  furnish  or  deliver  the  water  as  per  certifi- 
cates, or  has  denied  its  obligation  to  do  so;  and  the  only 
evidence  relating  to  the  matter  is  to  the  effect  that  the 
water  company  regards  the  certificates  as  valid  obliga- 
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tions  which  it  has  always  been  ready  and  willing  to  per- 
form^ but  it  is  claimed  that  their  invalidity  ''is  stamped 
upon  their  face." 

While  I  am  inclined  to  the  opinion  that  the  certifi- 
cates are  valid  for  what  they  purport  to  be^  I  think  it 
unnecessary,  and  certainly  not  desirable,  to  decide  the 
question  in  this  case,  to  which  the  water  company  is  not 
a  party. 

As  counsel  claim  that  the  alleged  invalidity  of  the 
water  certificates  appears  upon  their  face,  and  have 
pointed  to  no  extraneous  fact  on  which  it  depends  or 
from  which  it  may  be  inferred,  the  defendants  must 
have  known  all  the  facts  touching  such  invalidity  on 
July  11,  1887,  when  they  personally  received  the  certifi- 
cates, and  were  informed  by  Mr.  Condee  that  he^  as  their 
agent,  had  executed  for  them  the  agreement  above  set 
out, — ^to  pay  the  water  company  twenty  dollars  a  year. 
It  is  not  denied  that  Condee  was  authorized  to  execute 
'this  agreement  Under  these  circumstances,  if  the  de- 
fendants desired  to  rescind  their  purchase  on  the  sole 
ground  that  the  water  certificates  were  void  (and  it  ap- 
pears that  they  had  no  other  ground),  they  should  have 
offered  to  rescind  promptly,  within  a  reasonable  time. 
A  delay  of  seventeen  months,  and  until  two  months  after 
the  conunencemeut  of  this  action,  and  thirty-eight  dajs 
after  the  appearance  of  the  defendant  Bhodes,  was  un- 
reasonable. 

The  other  points  made  by  appellants'  counsel  requiro 
no  special  consideration,  as  those  of  them  which  are  not 
founded  upon  a  misconception  of  facts  have  no  bearing 
upon  the  merits  of  the  case  as  viewed  here. 

I  think  the  judgment  and  order  should  be  affirmed. 

FooTB,  C,  and  Hatwe,  0.,  concurred. 

The  CoTTBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 
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[Na  18880.    In  Bank.— Januarj  80,  1891.] 

ALFRED  CLARK,  Appellant,  v.  CHRISTIAN  REIS, 
Respondsnt. 

PoucBOFncn— Patmsht  niio  In00bakcb  Fuin>— Ybstsd  Riori^— 
OoNTiNGBNCT. — A  pollce-offlcer  of  the  city  and  county  of  &an 
Francisco  has  no  vested  right  to  the  sum  paid  by  him  into 
the  insurance  fund  created  under  the  act  of  April  1,  1878 
(Stats.  1878,  p.  879),  except  upon  the  happening  of  the  con- 
tingencies mentioned  in  the  act. 

Id. — ^Dismissal  or  Oppicbb — Repatmsnt — ^Mandamus — Insuiti- 
CUENT  Petition. — ^Tbe  police-officer,  upon  his  dismissal  from 
the  force,  is  not  entitled  to  a  mandamuM  to  compel  repayment 
of  the  sum  paid  by  him  into  the  insurance  fund,  if  the  peti- 
tion is  insufficient  to  bring  him  within  any  of  the  contingen- 
cies of  the  statute  which  he  iuYokes. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

Alfred  Clark,  in  pro.  per.,  and  Jennie  Laird,  for  Ap- 
pellant 

George  Floumoy,  Jr.,  for  Respondent 

The  case  of  Pennie  v.  Rets,  80  Cal.  266,  subsequently 
aflSrmed  in  182  IT.  S.,  is  conclusive  of  the  entire  conten- 
tion of  plaintiff. 

FooTB,  0. — ^This  action  was  brought  for  the  purpose 
of  forcing,  by  writ  of  mandate,  the  respondent  to  pay 
the  appellant,  who  was  the  assignee  of  a  claim  of  a  dis- 
missed police-officer,  one  Pugh,  the  amount  of  $266  prin- 
cipal, and  costs  and  damages  to  the  amount  of  $25. 

This  sum  of  money  was  claimed  under  and  by  virtue 
of  an  act  of  the  legislature  approved  April  1,  1878. 
(Stats.  1878,  p.  879.) 

It  is  asserted  that  the  two  dollars  per  month  whicli 
the  police-officer  claims  to  have  paid  into  the  fund  held 
by  the  treasurer  was  money  in  which  he  had  a  vested 


Digitized  by 


Google 


544  Claske  v.  Reis. 

right,  and  that  on  his  discharge  he  was  entitled  to  have 
it  returned  to  him  or  his  representative. 

The  petition  was  demurred  to  as  not  stating  facts  suf- 
ficient to  constitute  a  cause  of  action;  the  demurrer  was 
sustained,  and  the  writ  dismissed.  From  the  judgment 
rendered  in  the  premises  this  appeal  is  taken. 

The  statute  under  which  this  right  is  set  up  bj  the 
plaintiff  has  received  construction  from  the  appellate 
court  in  this  state  in  Pemde  v.  Bets,  80  Cal.  269,  and  from 
the  supreme  court  of  the  United  States  in  the  same  case 
on  writ  of  error.  (132  U.  S.  471.)  These  cases  hold 
that  a  police-officer,  such  as  the  assignor  of  the  ap- 
pellant, never  had  any  claim  on  the  fund  involved  here, 
except  upon  the  happening  of  certain  contingencies, 
mentioned  in  the  act  of  the  legislature  of  California  to 
which  we  have  just  adverted,  under  which  act  alone 
could  any  right  have  vested  in  the  plaintiff  or  his  as- 
signor. 

The  voluminous  and  argumentative  petition  filed  herein 
does  not,  in  our  opinion^  state  such  facts  as  bring  the  ap- 
pellant within  any  of  the  contingencies  of  the  statute 
which  he  invokes,  and  we  therefore  advise  that  the  judg- 
ment be  afiirmed. 

Hati^e,  C,  and  Belcheb,  C,  concurred. 

The  OouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.  13842.    Department  One.— January  31,  1891.] 

HANNAH  L.  ROSENBERG,  by  heb  Gitaedian,  etc., 

Respondent,  v.  R  D.  DURFEE  et  ax.,  Appellants. 

Nbouoencs — Inducing  Child  to  Ridb  upon  Sweep — ^Lxabilttt  of 
Pebson  in  Chabob. — Inviting  and  permitting  a  child  eight 
years  old  to  ride  alone*  in  circumstances  of  danger,  upon  a 
sweep  or  pole  drawn  hy  a  horse,  and  used  to  propel  machin- 
ery for  pumping  water,  in  consequence  of  which  the  child 
is  injured,  is  negligence  on  the  part  of  the  person  In  charge 
of  the  sweep. 

Id. — ^LiABiLXTT  OP  OwNEB  OF  SwBEP. — ^A.  verdict  against  the  owner 
of  the  sweep  will  be  sustained  if  it  appears  that  he,  knowing 
that  his  son  was  in  charge  of  the  sweep  at  the  time  of  the 
injury,  and  that  the  child  was  riding  upon  the  sweep  alone, 
in  circumstances  of  danger,  at  the  request  of  his  son,  permit- 
ted her  to  remain  thus  exposed,  when  he  could  have  prevented 
her  it,  though  he  may  have  cautioned  the  child  to  be  careful, 
and  though  the  child  may  have  said  there  was  no  danger. 

Id. — Indulgence  op  Child^Motive  Immatebial. — ^The  fact  that 
the  child  was  a  favorite  with  the  owner  of  the  machine  and 
his  son.  and  that  their  want  of  care  was  the  result  of  a  de- 
sire to  be  indulgent  to  her,  does  not  excuse  them  from  exer- 
cising the  care  required  by  law  to  prevent  the  child  from 
placing  herself  in  danger. 

Id. — CoNTBiBUTOBT  NEGLIGENCE  OF  CHILD. — Inbtbuction. — ^Au  in- 
struction to  the  jury  "that  a  child  of  such  tender  years  and 
immature  judgment  as  to  be  incapable  of  knowing,  compre- 
hending, and  measuring  the  danger  to  which  it  is  exposed, 
and  of  exercising  the  necessary  precaution  in  guarding 
against  it,  cannot  be  charged  with  negligence  in  exposing 
itself  to  the  threatened  danger,"  and  that  fn  determining  the 
question  in  connection  with  the  case,  they  "must  consider  the 
age  and  sex,  and  all  the  conditions  surrounding  the  plaintiff 
at  the  date  of  the  injury,  as  disclosed  by  the  evidence,"  Is 
proper,  and  does  not  assume  that  the  machinery  causing  the 
Injury  was  dangerous,  or  tend  to  mislead  the  jury  upon  the 
question  of  contributory  negrgence. 

Id.— -iNSTBUcnoN  as  to  ETvidence  op  Negligence. — ^An  instruction 
to  the  elfect  that  if  the  sweep  was  a  dangerous  place,  and  if 
the  defendants  knowingly  permitted  the  child  to  ride  upon  it 
In  circumstances  of  danger,  when  its  parents  or  other  guar- 
dians were  not  present,  if  the  child  was  too  young  to  compre- 
hend the  danger,  and  was  injured  by  the  machinery,  it  would 
be  evidence  of  negligence,  is  not  misleading,  and  does  not 
purport  to  tell  the  jury  that  the  injury  was  of  itself  evi- 
dence of  negligence,  unaccompanied  by  the  state  of  facts  cul- 
minating in  the  injury. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  tlie  opinion. 
LXXXVII.  Cal.— 86 


Digitized  by 


Google 


646  ROSENBEBG  V.  DuBFEE.  [87   Cal. 

Chapman  &  Hendricks,  for  Appellants. 

The  evidence  is  insufficient  to  prove  that  the  machin- 
ery is  at  all  dangerous.  A  mere  scmtiUa  of  evidence  of 
negligence  is  not  enough  to  sustain  the  plaintiff's  bur- 
den of  proof y  but  there  must  be  proof  of  a  well-defined 
negligence.  (Wharton  on  Negligence,  sec.  421;  Shear- 
man and  Kedfield  on  Negligence,  sec  12 ;  Smith  on  Neg- 
ligence, *260.)  The  injury  was  the  result  of  unexpected 
accident;  and  not  to  foresee  an  unexpected  accident  is  not 
negligence.  The  instructions  were  erroneous,  and  mis- 
leading to  the  jury.  The  verdict  would  not  have  been 
found  if  the  jury  had  not  understood  that  the  occurrence 
of  the  injury  was  sufScient  evidence  of  the  negligence  of 
the  defendants. 

Oalhreth  &  Morrison,  for  Respondent. 

Negligence  is  relative  to  circumstances.  {Richardson 
V.  Kier,  34  CaL  75;  91  Am.  Dec  681.)  That  which 
would  be  ordinary  negligence  as  respects  a  grown  person 
may  be  gross  negligence  as  respects  a  child.  (Schierhold 
V.  N.  B.  &  M.  R.  R.  Co.,  40  Cal.  454 ;  Wharton  on  Negli- 
gence, sees.  21,  76.)  No  error  appears  in  the  instructions 
of  which  the  defendants  can  complain. 

FooTE,  C. — This  action  is  to  recover  damages  caused 
to  the  plaintiff,  a  child  eight  years  of  age,  alleged  to 
have  resulted  from  the  carelessness  of  the  defendants,  in 
negligently  inducing  and  permitting  her  "to  sit  upon  a 
sweep  or  narrow  pole  drawn  by  a  horse  to  propel  the 
machinery  for  pumping  water,  then  being  propelled  by 
and  under  the  control  and  for  the  use  and  benefit  of  de- 
fendants." 

It  is  alleged  further  in  the  complaint  that  the  "sweep 
in  its  circuit  passed  above  and  near  to  cog-wheels  and 
other  portions  of  said  machinery  then  in  motion,  thereby 
exposing  plaintiff  to  the  danger  of  being  crushed  and 
mangled  therein  if  she  accidentally  fell  or  in  any  man- 
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nsr  was  dislodged^'  from  the  sweep^  and  was  precipitated 
upon  the  machinery;  that  the  defendants  well  knew  of 
the  danger  to  which  the  child  of  tender  years  was  thus 
exposed,  yet  they  knowingly,  carelessly,  and  negligently 
suffered  her  to  remain  alone  on  said  sweep  with  no  per- 
son to  guard  her,  exposed  to  the  danger  aforesaid;  and 
that  by  reason  thereof  plaintiff  fell  or  was  precipitated 
upon  said  machinery  then  in  motion,  and  her  left  hand 
was  caught,  mangled,  and  lacerated  therein,  causing  the 
loss  of  three  fingers  therefrom,  thereby  maiming  and  crip- 
pling the  plaintiff  permanently/' 

The  defendants  demurred  to  the  complaint  The  de- 
murrer was  overruled,  an  answer  filed,  and  upon  the  trial 
a  jury  returned  a  verdict  for  the  plaintiff,  and  assessed 
her  damages  at  $1,750  and  costs. 

Judgment  was  rendered  upon  the  verdict,  from  which 
this  appeal  is  taken,  and  an  order  denying  defendants' 
motion  for  a  new  trial. 

There  is  no  dispute  but  that  the  child  was  injured,  and 
suffered  the  loss  of  her  fingers,  while  on  the  sweep  and 
falling  upon  the  machinery. 

The  defendants'  counsel  states  that  the  child  was  seated 
upon  the  lever  or  sweep,  and  while  riding  around  upon 
it  she  lost  her  balance^  and  endeavoring  to  recover  herself 
threw  her  left  hand  into  the  cog-wheel,  ^^and  unfor- 
tunately just  at  that  moment  it  was  passing  under  the 
smaller  wheel,  when  it  was  caught,  and  three  of  her  fin- 
gers crushed  so  that  they  had  to  be  removed." 

The  defendant  Charles  Durfee,  the  son  of  the  other 
defendant,  was  in  charge  of  the  machinery  at  the  time 
of  the  injury;  this  the  father  knew,  and  also  that  the 
child  was  riding  aroimd  upon  the  sweep. 

A  part  of  the  testimony  of  the  child  is,  that  "I  was 
sitting  on  the  sweep.  I  was  going  around  and  lost  my 
balance,  and  my  hand  got  in  the  wheel.  I  was  at  the 
cow-corral  before  I  went  on  the  sweep." 

''Q.    How  far  away  was  that  from  the  sweep  f ' 
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"A.  About  half  an  acre, — ^not  as  much  as  that  Charley 
[meaning  young  Durfee]  called  me,  and  said,  'Come  and 
take  a  ride/  First  I  did'nt  hear  him,  and  said,  'What?' 
Then  he  said  it  again, — 'Come  and  ride,  Hannah,'  and 
I  went  over  to  the  sweep,  and  I  saw  Mr.  Durfee  [mean- 
ing the  father,  the  other  defendant],  and  he  had  a  shovel 
in  his  hand ;  he  was  standing  there  watching  me  go  over. 
When  I  was  getting  on  the  sweep  he  said  'Hannah,  look 
out;  there  might  be  some  danger  to  your  hands  and  your 
arms';  and  I  said,  'Oh  no,  there  won't.'  He  was  in  the 
com  when  he  said  that,  and  then  I  went  on,  and  had 
gone  round  several  times,  and  I  made  the  horse  go  when 
I  was  on  there,  and  then  I  lost  my  balance.  First  I 
dropped  my  hat,  and  then  I  said,  'Charley,  stop  the 
horse;  I  want  to  get  my  hat'  And  he  said,  'Pick  it  up 
the  next  time  round.'  I  tried  to  pick  it  up,  and  I  lost 
my  balance,  and  my  hand  caught  in  the  wheel  of  the  cog. 
I  first  got  on  the  sweep  near  the  horse,  and  Charley  said, 
'Move  up  toward  the  big  wheel  and  machinery.'  The  way 
I  happened  to  lose  my  hat  was,  the  wind  blew  it  off.  When 
I  came  round  and  went  to  pick  up  my  hat,  Charley  made 
some  motion,  and  the  horse  jerked,  and  that  is  tiie  way 
I  lost  my  balance.  The  horse's  name  is  Doc.  My  hand 
got  caught  in  the  wheel.  I  did'nt  fall  off  the  sweep,  and 
Charley  took  me  off  and  carried  me  to  the  house.  Some 
of  the  fingers  were  cut  and  the  ends  of  the  fingers  dropped. 
Charley  took  me  to  the  house.  He  didn't  say  anything 
that  I  remember.  Mamma  hollared  and  said,  'Charley, 
you  have  crippled  my  little  girl  for  life.' " 

The  child  is  the  daughter  of  a  domestic  servant  of  the 
defendants. 

It  is  claimed  by  the  defendants  that  the  evidence  is 
utterly  insufficient  to  prove  that  the  machinery  is  at  all 
dangerous;  that  there  is  no  proof  that  the  defendants 
were  guilty  of  any  negligence.  In  this  connection  it  is 
further  said  that  the  evidence  of  the  child  is  contradie- 
toiy,  since  upon  a  former  trial  she  testified  as  to  a  ma- 
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terial  matter  differently  from  what  she  did  on  this  trial^ 
and  that  therefore  her  testimony  is  to  be  disregarded, 
and  that  of  the  defendants,  in  contradiction  of  it,  re- 
ceivedy  in  which  event  it  is  contended  the  verdict  is  unsup- 
ported by  evidence. 

We  do  not  perceive  any  conflict  in  the  child's  evidence, 
as  contended  for.  Her  testimony  on  the  last  trial  was 
somewhat  fuller  than  upon  the  first,  but  there  was  no 
contradiction  by  one  of  anything  in  the  other,  and 
nothing  to  show  any  unreliability  on  her  part;  in  fact, 
she  was  in  many  respects  sustained  by  the  evidence  of 
the  defendants.  It  does  appear,  from  the  evidence,  that 
the  child  was  a  favorite^  both  with  the  father  and  son, 
defendants,  and  that  the  want  of  care  which  they  exer 
cised  in  permitting  a  young  child  like  this  little  girl  to 
get  upon  the  sweep  and  ride  around  upon  it,  involving  a 
risk  of  her  getting  injured,  was  the  result  more  than 
anything  else  of  a  desire  to  have  the  child's  society  by 
the  son,  and  of  a  disposition  by  both  father  and  son  to 
be  indulgent  to  her;  but  these  motives,  commendable  as 
they  may  be  in  the  abstract,  cannot  excuse  them  from 
exercising  such  care  as  the  law  requires  to  prevent  the 
little  girl  from  placing  herself  in  danger  and  getting 
maimed  for  life. 

We  do  not,  therefore,  think  the  verdict  unsupported 
by  evidence. 

It  is  further  claimed  that  the  instructions  asked  for 
and  granted  were  erroneous.  One  of  them  is:  "The 
court  instructs  you  that  a  child  of  such  tender 
years  and  immature  judgment  as  to  be  incapable  of 
knowing,  comprehending,  and  measuring  the  danger  to 
which  it  is  exposed,  and  of  exercising  the  necessary  pre- 
caution in  guarding  against  it,  cannot  be  charged  with 
negligence  in  exposing  itself  to  the  threatened  danger. 
In  determining  this  proposition  in  connection  with  this 
case^  you  must  consider  the  age,  sex,  and  all  the  condi- 
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tionB  surrounding  the  plaintiff  at  the  date  of  the  injury, 
as  disclosed  to  jou  by  the  evidence." 

We  do  not  understand  this  instruction  to  say  to  the 
juxy,  as  defendants  contend  that  the  court  instructed  the 
jury,  that  the  machinery  by  which  the  plaintiff  received 
her  injury  was  dangerous.  For  whether  the  danger  to 
the  child  existed  or  not,  they  were  told  it  was  ^'as  the 
evidence  disclosed  it";  that  is,  existed  or  not,  as  the 
evidence  disclosed.  There  was  notliing  misleading  in 
telling  the  jury  that  they  were  to  consider  all  the  condi- 
tions surrounding  the  plaintiff,  including  her  age  and 
sex,  in  determining  from  the  evidence  as  to  the  danger 
she  may  have  been  exposed  to,  and  her  appreciation  of 
it,  as  bearing  upon  the  question  of  contributory  negli- 
gence. 

An  objection  is  also  made  to  an  instruction  that  the 
jury  are  instructed  that  if  the  plaintiff  was  in  peril  un- 
der certain  circumstances,  it  would  be  evidence  of  neg- 
ligence, thus,  as  is  claimed,  telling  the  jury  that  the 
injury  while  riding  on  the  sweep  was  of  itself  evidence 
of  negligence.  The  instruction  is:  "If  you  shall  find 
from  the  evidence  that  at  the  date  of  the  alleged  injury 
the  sweep  referred  to,  in  its  relation  to  the  machinery, 
was  a  dangerous  place  for  the  plaintiff  to  ride,  and  shall 
find  that  while  the  defendants  were  using  said  machin- 
eiy,  and  the  defendants  had  reason  to  know  the  same 
was  dangerous,  and  they  knowingly  permitted  the  plain- 
tiff to  sit  upon  and  ride  said  sweep,  in  dangerous  prox- 
imity to  said  machinery,  her  parents  or  other  guardians 
not  being  present,  and  you  shall  further  find  that  be- 
cause of  the  tender  years  and  immature  judgment  of  the 
plaintiff  she  was  incapable  of  comprehending  and  guard- 
ing against  the  danger  to  which  she  was  thereby  exposed, 
and  you  shall  further  find  that  while  she  was  riding  un- 
der the  conditions  and  circumstances  stated,  plaintiff's 
hand  was  caught  and  injured  in  and  by  said  machinery, 
that  it  would  be  evidence  of  negligence." 
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As  we  understand  the  instruction,  it  informs  the  jnr}- 
that  if  a  certain  state  of  facts  exists,  culminating  in 
plaintiff's  injury,  such  state  of  facts  is  evidence  of  neg 
ligence.  We  do  not  see  that  the  clause  objected  to,  in 
view  of  all  the  other  portions  of  the  instruction,  and 
others  given,  would  tend  to  mislead  the  juxy  as  com- 
plained of. 

Objection  is  also  made  to  this  instruction:  ''And  find- 
ing the  facts  as  above  stated,  you  should  further  find 
from  the  evidence  that  defendants  were  father  and  son, 
and  that  the  son,  while  working  the  machinery  for  the 
father,  invited,  requested,  induced,  or  permitted  the  plain- 
tiff to  ride  on  said  sweep,  and  that  the  father  knew  of 
her  so  riding,  or  had  reason  to  know  it  was  dangerous, 
and  could  have  removed  her,  or  caused  her  to  be  re- 
moved, therefrom,  or  could  have  stopped  said  machinery, 
or  caused  the  same  to  be  stopped,  and  did  neither,  but, 
on  the  contrary,  both  he  and  the  son  suffered  her  to  re- 
main, such  facts  would  show  negligence  on  the  part  of 
the  defendants." 

It  is  said  that  in  this  instruction  it  is  not  clearly  stated 
how  the  jury  were  to  determine  as  to  the  father's  respon- 
sibility; that  the  jury  might  have  been  impressed  with 
the  idea  that  the  father  was  responsible  for  the  son,  as 
his  servant,  inviting  the  plaintiff  to  ride. 

But  we  do  not  so  understand  the  instruction.  The 
first  part  of  it  is  with  reference  to  the  state  of  facts  under 
which  it  appeared  in  evidence  that  the  son  invited,  per- 
mitted, and  induced  the  plaintiff  to  ride  under  circum- 
stances of  danger  to  her.  The  second,  that  the  father, 
auHire  of  the  danger  into  which  she  had  been  placed 
by  the  conduct  of  the  son,  had  vet  permitted  her  to  re- 
main there  thus  exposed,  when  he  could  have  prevented 
her. 

The  jury  were  correctly  told  that  if  the  state  of  facts 
with  reference  to  each,  somewhat  different,  existed,  that 
they  were  both  responsible.     But  we  do  not  understand 
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that  they  are  told  that  either  is  responsible  for  the  negli- 
gence of  the  other. 

We  perceive  no  prejudicial  error,  and  advise  that  the 
judgment  and  order  be  affirmed. 

Vaitclief,  0.,  and  Beloheb,  C,  concurred. 

The  CouBT. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 


[No.  13962.     Department  Two. — ^January  81,  1891.] 

TOHN  H.  NORDHOLT,  Appellant,  v.  WILLIAM  F. 
NORDHOLT,  Respondent,  and  WILLUAM  F. 
NORDHOLT,  Respondent,  v.  JOHN  H.  NORD- 
HOLT, Appellant. 

Trust  —  Deed  of  Infant  —  Disaffibmanoe. — ^An  infant  cannot 
avoid  or  disaffirm  a  deed  made  by  him  in  execution  of  a 
trust  which  a  court  of  equity  would  have  compelled  him  to 
perform,  notwithstanding  his  infancy. 

Id. — CoNSTBUCTivB  Trust — ^Fraud — ^Pabol  EvroBNOs. — ^A  construe- 
tive  trust,  arising  from  fraud,  is  not  within  the  statute  of 
frauds,  and  may  be  proved  by  parol  evidence. 

Id. — Conveyance  under  Parol  Promise  to  Reoonvey — Intention 
to  Defraud. — ^A  constructive  trust  arises,  and  will  be  en- 
forced in  equHy,  where  a  minor  procures  land  to  be  con- 
veyed to  himself  by  his  mother  under  an  express  promise  that 
he  will  reconvey  it  to  his  brother  when  arriving  at  age,  with 
the  intention  not  to  perform  the  promise,  and  to  claim  and 
hold  the  property  absolutely  in  his  own  right  after  arriving 
at  age. 

Id. — ^Execution  of  Trust — Deed— Duress — ^Pleading. — If  a  trust 
is  executed  by  a  deed  made  in  pursuance  thereof,  the  exe- 
cution of  which  is  admitted,  it  cannot  be  proved  that  it  was 
made  under  duress,  unless  the  duress  is  specially  pleaded 
as  affirmative  matter  in  avoidance  of  the  deed. 

Appeal  from  a  judgment  of  thft  Superior  Court  of 
Lo6  Angeles  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 
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Oage  &  Roberta,  and  Brousseau,  Hatch  4c  Thomas,  for 
Appellant 

8hinn  S  Ling,  and  Anderson,  Fitzgerald  &  Anderson, 
for  Bespondent 

Yanoliev^  C. — The  issues  in  these  two  actions  were 
the  same^  and  the  actions  were  consolidated  and  tried 
together  by  the  lower  court  on  the  same  evidence.  The 
court  found  for  respondent  on  all  the  issues^  and  ren- 
dered judgment  accordingly.  The  appeals  are  from  the 
final  judgment^  and  from  an  order  denying  motion  for 
new  triaL 

It  appears  by  the  pleadings  that  the  parties  are 
brothers,  and  that  on  November  17,  1886,  their  mother 
conveyed  to  the  respondent,  William,  by  deed  absolute 
on  its  face,  expressing  a  nominal  consideration  of  one 
dollar,  an  undivided  fourth  part  of  certain  real  property 
situate  in  the  city  and  county  of  Los  Angeles;  that  ap- 
pellant, John,  claimed  that  this  conveyance  was  in  trust 
for  him,  and  demanded  of  William  a  conveyance  of  the 
legal  title;  that  on  February  10,  1887,  Wililam,  who  was 
then  a  minor  over  the  age  of  eighteen  years,  conveyed 
to  John  by  a  bargain  and  sale  deed,  expressing  a  nominal 
consideration  of  one  dollar,  the  same  undivided  fourth 
of  the  property;  that  this  conveyance  was  claimed  by 
appellant,  John,  to  have  been  made  in  execution  of  the 
alleged  trust.  The  respondent  denies  the  trust,  and  seeks 
to  avoid  his  deed  of  February  10th  to  John,  on  the  ground 
that  at  the  time  of  its  execution  he  was  a  minor  of  the 
age  of  only  eighteen  years. 

If  the  respondent  took  and  held  the  l^al  title  in  trust 
for  appellant,  he  cannot  disaffirm  or  avoid  his  deed  in 
execution  of  that  trust  on  the  ground  of  his  minority, 
since  the  execution  of  the  trust  was  a  duty  which  a  court 
of  equily  would  have  compelled  him  to  perform  notwith- 
standing his  infancy.  {Elliott  v.  Horn,  10  Ala.  348 ;  44 
Am.  Dec.  488,  and  cases  there  cited ;  Starr  v,  Wright,  20 
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Ohio  St  97 ;  Prouty  v.  Edgar,  6  Iowa,  853 ;  Schouler  on 
Domestic  Relations,  sec.  416.)  Therefore  the  respond- 
ents' right  to  disaffirm  his  conveyance  of  February  10th 
depends  upon  the  issue  as  to  whether  he  held  the  legal 
title  in  trust  for  the  latter.  Upon  this  issue  the  lower 
court  found  for  the  respondent,  and  the  appellant  con: 
tends  that  this  finding  is  not  justified  by  the  evidence. 

There  is  nothing  in  the  deed  of  the  mother  to  respond- 
ent to  indicate  that  the  conveyance  was  in  trust;  nor  is 
the  alleged  trust  evidenced  by  any  written  instrument 
subscribed  by  the  respondent  or  his  agent  If  the  trust 
exists,  it  arises  from  fraud,  and  is  therefore  a  construc- 
tive trust,  not  within  the  statute  of  frauds,  which  may 
be  proved  by  parol;  and  this  is  the  theory  on  which  the 
case  was  tried. 

The  evidence  tended  to  prove  that  the  mother,  at  the 
request  of  respondent,  had  been  induced  to  convey  the 
property  in  question  to  her  four  children;  viz.,  respond- 
ent, appellant,  and  her  two  daughters, — one  undivided 
fourth  to  each;  that  William  (respondent)  had  requested 
her  to  convey  to  him  John's  fourth  in  trust  for  the  latter, 
on  account  of  John's  dissipated  habits  at  that  time,  to 
be  reconveyed  to  John  when  he  should  become  temper- 
ate, or  when  William  should  become  twenty-one  years  of 
age;  that  at  first  the  mother  consented  to  this,  and,  in 
the  absence  of  John,  William  presented  to  her  the  draught 
of  a  deed  to  this  effect,  and  requested  her  to  execute  it; 
that  she  refused  to  execute  the  deed  as  drawn,  conveying 
John's  fourth  to  William  in  trust;  but  did  then  (Novem- 
ber 8,  1886)  execute  a  deed  to  William  and  her  two 
daughters,  conveying  to  each  one  undivided  fourth  of 
the  property;  that  afterwards  (November  17,  1886),  re- 
spondent again  requested  his  mother  to  convey  to  him 
the  other  fourth  in  trust  for  John,  which  she  then  did 
without  other  consideration  than  the  parol  understand- 
ing with  respondent,  and  his  express  promise  to  her, 
that  he  would  reconvey  that  fourth  to  John  as  above 
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stated;  that  at  the  time  of  making  this  promise  to  hold 
in  trust  and  to  reconvey  to  John^  respondent  did  not  in- 
tend to  perform  his  promise,  but  intended  to  claim  and 
hold  that  fourth  absolutely  for  himself,  as  he  does  in 
these  actions;  that  upon  John's  claiming  and  demand- 
ing of  him  a  conveyance  of  that  fourth,  he  executed 
the  deed  of  February  10,  1887,  but  with  the  secret  in- 
tention of  thereafter  disaffirming  it  on  the  ground  of 
his  minority,  as  he  is  endeavoring  to  do  in  these  ac- 
tions. 

These  facts,  if  proved,  constitute  such  fraud  as  would 
justify  a  court  of  equity  in  declaring  the  respondent  a 
mere  trustee  of  the  legal  title  for  the  benefit  of  the  ap- 
pellant (Brisan  v.  Brison,  76  Cal.  526 ;  7  Am.  St.  Bep. 
189 ;  Adams  v.  Lambard,  80  Cal.  426 ;  Scmdfosa  v.  Janes, 
35  CaL  481.)  And  the  evidence,  positive  and  circum- 
stantial, on  the  part  of  the  appellant,  seems  prima  facie 
sufficient  to  prove  them.  Indeed,  they  seem  to  be  sup- 
ported by  a  decided  preponderance  of  evidence  properly 
admitted. 

But  it  was  claimed  by  the  respondent  on  the  trial, 
without  any  foundation  therefor  in  the  pleadings,  that 
his  deed  to  appellant  of  February  10,  1887,  was  executed 
under  duress  per  minas,  which  his  testimony  on  the  tria* 
had  some  tendency  to  prove.  This  testimony  of  the  re- 
spondent as  to  threats  by  John  was  objected  to  by  coun- 
sel for  appellant,  on  the  ground  that  it  was  irrelevant  to 
any  issue  made  by  the  pleadings.  The  objection  was 
overruled  by  the  court,  and  counsel  for  appellant  excepted. 
Thereupon  respondent  testified  as  follows:  "Well,  at  that 
time  John  thought  he  had  a  quarter-interest  in  this  prop- 
erty, and  he  used  to  ask  me  for  the  property  all  the 
time.  At  that  time  he  was  drinking  very  heavily,  and 
he  told  me  several  times  if  I  did  not  give  him  up  that 
property  he  would  do  me  up,  or  something  to  that  effect. 
I  felt  the  influence  of  him,  and  I  talked  with  Judge  Ling 
about  it,  and  be  said  if  I  gave  him  a  deed  I  could  dis- 
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affirm  it  after  a  while^  and  keep  him  quiet  for  the  present 
So  with  that  I  made  a  deed  to  him  of  one  quarter-inter- 
est in  the  property.  John  would  speak  to  me  about  the 
matter  on  an  average  every  other  day;  he  would  say 
that  he  had  an  interesti  a  quarter-interest,  in  the  prop- 
erty^  and  that  he  wanted  it, — ^he  wanted  a  deed  to  that 
property." 

I  think  the  court  erred  in  overruling  the  objection  to 
this  testimony,  to  the  possible,  if  not  probable,  prejudice 
of  the  appellant  The  conveyance  of  February  10,  1887, 
under  the  circumstances  of  John's  claim  and  donand, 
tended  to  justify  an  inference  that  the  respondent  then 
recognized  the  trust  and  his  obligation  to  convey  the 
property  to  John,  which  corroborates  and  strengthens 
the  other  evidence  of  the  trust;  but,  if  the  conveyance 
was  coerced  by  duress  of  any  kind,  no  such  inference 
could  be  drawn.  Why,  if  respondent  did  not  recognize 
the  trust,  did  he  Mecute  the  deed  of  February  10,  1887  i 
This  question,  so  pertinent  under  the  circumstances,  is 
answered  by  evidence  of  duress.  But  since  the  execu- 
tion of  the  deed  was  expressly  admitted  by  respondent's 
pleadings,  and  the  duress  sought  to  be  proved  was  affirma- 
tive matter  in  avoidance  of  the  deed,  it  should  have  been 
specially  pleaded ;  else  no  evidence  to  prove  it  should  have 
been  admitted  against  the  objection  of  appellant  (Jfc- 
Creary  v.  Marston,  56  Cal.  403 ;  McCrery  v.  Dutme,  62 
Cal.  262 ;  MiUer  v.  Sharp,  48  CaL  394;  McComb  v.  Reed, 
28  Cal.  281;  87  Am.  Dec  115.) 

The  only  matter  pleaded  in  avoidance  of  the  deed  is 
the  minority  of  the  respondent,  which,  we  have  seen,  is 
not  available  if  the  respondent  held  the  property  in  trust 
as  alleged,  and  as  the  evidence  tends  to  prove. 

For  the  error  in  admitting  respondent's  testimony  as 
to  duress,  I  think  the  judgment  and  order  should  be  re- 
versed, and  the  causes  remanded  for  a  new  triaL 

BxLOHEB,  C,  concurred. 
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HATNEy  C,  concurring. — ^I  concur  in  the  foregoing 
opinion^  bnt  go  further.  I  think  it  would  make  no  dif- 
ference if  the  duress  were  pleaded  in  the  fullest  manner. 
The  deed  of  the  respondent  can  no  more  be  avoided  on 
the  ground  of  duress  than  it  can  on  the  ground  of  mi- 
nority. A  court  of  equity  will  not  lend  its  assistance  to 
a  man  to  set  aside,  on  the  ground  of  duress,  an  execution 
of  a  valid  trust     That  would  be  to  assist  a  fraud. 

This  question  fairly  arises,  and  if  it  be  not  disposed  of 
now,  the  case  will  probably  come  back  again. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  reversed,  and  the 
causes  remanded  for  a  new  triaL 

HearinjT  in  Bank  denied. 


[No.  13961.    Department  Two. — January  81,  1891.] 

0.   W.  HARVEY,  Respondent,  v.  J.   L   HADLEY 
BT  aim.  Appellants. 

VCNDOB  AlfD  PUBCHASSB— FbAUDTTIJCNT  REPRESENTATIONS  OF  VENDOR 

— ^Fbospbcts  Afpbctino  Value  or  Land  Sold  —  Measubb  ok 
Damages. — In  estimating  the  damages  to  a  vendee  for  fraud- 
ulent representations  of  the  vendor  In  regard  to  prospects  ' 
affecting  the  value  of  the  land  sold,  where  part  only  of  the 
representations  made  are  untrue,  it  Is  not  proper  to  con- 
sider what  would  be  the  value  of  the  land  If  all  the  repre- 
sentations made  were  untrue,  nor  what  Its  value  would  be 
exclusive  of  an  existing  prospect,  in  respect  to  which  the 
representations  were  partially  false;  but  the  difference  should 
be  taken  between  the  price  pa^d  by  reason  of  the  false  repre- 
sentations as  to  its  value,  supposing  them  to  be  true,  and 
the  actual  value  of  the  land  at  the  time  of  purchase,  in  view 
of  prospects  actually  existing. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 


The  facta  are  stated  in  the  opinioiL 
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Wells,  Outhrie  &  Lee,  and  J.  A.  DonneU,  for  Appellants- 

In  actions  for  deceit  or  breach  of  warranty  in  sales  of 
personalty  or  realty,  the  measure  of  damage  is  the  differ- 
ence between  the  actual  value  of  the  property  at  the  time 
of  purchase,  and  its  value  if  the  property  had  been  what 
it  was  represented  or  warranted  to  be.  (Bigelow  on 
Frauds,  ed.  1888,  p.  627;  Estell  v.  Myers,  56  Miss.  800- 
806 ;  Morse  v.  Hutchins,  102  Mass.  439 ;  Field  on  Dam- 
ages, sec  512;  Cooper  v,  Schlesinger,  111  U.  S.  148, 
Woodward  v.  Thacher,  21  Vt.  580;  52  Am.  Dec  73; 
Muller  V.  Eno,  14  N.  Y.  597;  White  v.  Smiih,  54  Iowa, 
233;  Meckel  v.  Monday,  11  Neb.  213;  Wright  v.  Roach, 
59  Ma  600 ;  Sedgwick  on  Damages,  5th  ed.,  333,  655 ; 
Fosters.  Kennedy,  38  Ala.  369;  81  Am.  Dec.  56.)  The 
findings  show  that  this  difference  is  five  thousand  dol- 
lars. The  specific  findings  must  control  the  general  find- 
ings and  the  judgment  {People  v.  Reed,  81  CaL  76;  16 
Am.  St  Eep.  22 ;  Oeer  v.  Sibley,  83  Cal.  1 ;  Overacre  v. 
Bhke,  82  Cal.  77.) 

C.  W.  Pendleton,  and  Anderson,  Fitzgerald  A  Ander- 
son, for  Eespondent 

The  findings  show  that  the  real  value  of  the  property 
with  the  prospect  then  existing  was  five  thousand  dollars, 
and  that  the  damage  to  defendant  was  three  thousand  dol- 
lars. The  finding  of  value  without  such  existing  prospect 
cannot  be  considered. 

Vanolief,  C. — On  July  8,  1887,  the  plaintiff  and  de- 
fendants entered  into  an  agreement  in  writing,  whereby 
the  plaintiff  agreed  to  sell  to  defendants  a  certain  tract 
of  land  situate  in  the  town  site,  or  projected  town,  of 
Whittier,  in  the  county  of  Los  Angeles,  for  the  sum  of 
eight  thousand  dollars,  three  thousand  dollars  of  which 
had  been  paid  before  the  commencement  of  this  action* 
For  the  residue  (five  thousand  dollars)  the  defendants 
made  their  promissory  note  of  even  date  with  the  con- 
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tracts  payable  on  or  before  June  7,  1888>  with  interest 
at  ten  per  cent  per  month,  to  be  compounded  semi-an- 
nually. 

This  action  was  brought  to  recover  the  amount  due  on 
the  note,  and  to  foreclose  the  vendor's  lien  upon  the 
land. 

The  defense  is,  that  the  defendants  were  induced  to 
purchase  the  land  by  false  and  fraudulent  representa- 
tions of  the  plaintiff,  to  the  damage  of  the  defendants. 
The  court  found  that  plaintiff  made  the  representations 
charged,  and  that  the  greater  portion  of  them  were  false 
and  fraudulent,  to  the  damage  of  defendants  in  the  sum 
of  $3,000,  and  deducted  this  sum  from  the  note,  and  ren- 
dered judgment  for  the  plaintiff  for  the  residue  and  inter- 
est, amounting  to  $2,696. 

The  defendants  appeal  from  the  judgment  on  the  judg- 
ment roll,  and  contend  that  the  finding  of  only  three  thou- 
sand dollars  damages  is  inconsistent  with  the  twelfth  find- 
ing, by  which,  they  say,  it  appears  that  the  damages  were 
five  thousand  dollars.  This  is  the  only  point  made,  and 
to  dispose  of  it  in  favor  of  the  respondent,  I  think  it  is 
only  necessary  to  read  the  twelfth  finding  in  connection 
with  the  eighth  and  thirteenth  findings. 

The  twelfth  finding  is  as  follows:  "That  the  value  of 
said  land,  without  any  prospect  of  a  college  or  street-car 
line  being  built  as  represented  by  the  plaintiff,  and  with- 
out any  contract  being  let  for  the  same,  or  either  of  them, 
was,  at  the  time  of  the  purchase,  the  sum  of  three  thou- 
sand dollars ;  that  if  the  contract  for  the  building  of  said 
street-car  line  along  Hadley  Street  to  the  southwest  cor- 
ner of  said  land  to  Painter  Avenue  had  been  let  as  rep- 
resented by  plaintiff,  said  land  would  have  been  at  the 
time  of  the  purchase  of  the  market  value  of  six  thousand 
dollars;  that  if  said  plaintiff  had  in  good  faith  intended 
to  build  said  college,  and  the  Quakers  had  agreed  or  de- 
tennined  to  build  said  college,  and  the  contract  for  build- 
ing said  street-car  line  had  been  let  at  the  time  of  mnk- 
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ing  said  contract,  as  represented  by  plaintiff,  said  land 
would  then  have  been  of  the  market  value  of  eight  thou- 
sand dollars;  and  that  said  land  as  it  was,  and  with  the 
prospect  of  the  building  of  said  college  then  existing,  was 
of  the  market  value  of  five  thousand  dollars." 

The  court  here  finds  what  would  have  been  the  value 
of  the  land  at  the  time  of  purchase  under  four  different 
conditions  of  facts:  1.  In  case  all  the  representations 
of  the  plaintiff  had  been  entirely  false;  2.  In  case  the 
representations  as  to  the  contract  for  building  the  street- 
car line  had  been  true ;  3.  In  case  all  the  representations 
made  by  plaintiff  had  been  true;  and  4.  The  value  of 
the  land,  "a*  it  was,  with  the  prospect  of  the  building  of 
the  college  then  existing,"  as  appears  in  the  eighth  find- 
ing, wherein  it  is  found  "there  were  general  rumors  afloat 
and  a  prospect  that  said  college  would  be  built  as  stated 
by  plaintiff." 

The  value  of  the  property  in  the  first  two  supposed 
cases  is  immaterial,  even  according  to  the  rule  of  dam- 
ages claimed  by  counsel  for  appellant,  viz.:  "The  meas- 
ure of  damage  is  the  difference  between  the  actual  value 
of  the  property  ai  the  time  of  purchase,  and  its  value  if  the 
property  had  been  what  it  UHis  represented  or  warranted  to 
he/'  In  order  to  estimate  the  damages  by  this  rule,  only 
the  third  and  fourth  branches  of  the  twelfth  finding 
are  necessary.  The  third  finds  that  if  the  property  had 
been  what  it  was  represented  to  be,  its  value  would  have 
been  eight  thousand  dollars.  The  fourth  finds  that  the 
actual  value  of  the  property  as  it  was  at  the  time  of 
purchase  (one  part  of  plaintiff's  representations  then 
being  true)  was  five  thousand  dollars.  Thereupon  the 
court  estimated  defendant's  damages  to  be  three  thousand 
dollars,  the  difference  between  these  two  valuations. 

Counsel  for  appellants  are  mistaken  in  assuming  that 
the  court  found  the  representations  of  plaintiff  to  have 
been  entirely  false.  The  court  found  that  a  part  of 
plaintiff's  representations  as  to  the  college  was  true,  and 
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considered  this  in  estimating  the  actual  value  of  the  prop- 
erty at  the  time  of  the  purchase,  but  excluded  it  from 
the  estimate  (1),  whoreby  the  value  was  found  to  be  three 
thousand  dollars. 

I  think  the  judgment  accords  with  the  findings  of  f act, 
and  that  it  should  be  affirmed* 

FooTX,  O.y  and  Hatnx,  C.,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinioui  the  judgment  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  18888.    Department  Two.— January  81,  1881.] 

SAN  DIEGO  FLUME  COMPANY,   AppELLAifT,  t;. 
LEVI  CHASE,  REBPoiTOEifT. 

Watkb  Rights — CJoHSTBUcnoif  or  Contract. — A  contract  for  the 
supply  of  water  for  Irrigation,  construed,  and  held  to  entitle 
the  defendant,  daily,  to  two  and  one  quarter  inches  of  water, 
miners'  measure,  under  a  four-inch  pressure. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Di^o  County. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

Shaw  A  Holland,  for  Appellant 

Hunsaker,  Briit  dt  Qoodrich,  and  Levi  Chase,  for  Be- 
spondent. 

The  CouET. — ^This  action  was  brought  for  the  purpose 
of  having  a  contract  for  the  sale  of  a  water  rig^t  for 
irrigation  purposes  reformed,  and  that  it  be  declared 
that  the  amount  of  water  ''conveyed  to  and  owned  by 
the  defendant  be  limited  by  said  contract  to  two  and  one 
quarter  inches  of  water,  miners'  measure,  under  a  four- 
UCXXVIL  Cal. — Z% 
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inch  pressure,  and  no  more,  and  that  he  be  entitled  and 
required  to  take  the  same  in  accordance  with  such  rea- 
sonable rules  and  regulations  as  may  be  established  from 
time  to  time  by  plaintiff/'  and  for  such  other  equitable 
relief  in  the  premises  as  should  be  proper. 

The  contract  sought  to  be  reformed  is  made  a  part 
of  the  complaint,  and  shows  that  plaintiff  and  appellant, 
who  is  the  party  of  the  first  part,  "contracts  and  agrees 
that  the  party  of  the  second  part  [defendant  and  re- 
spondent here]  shall  have  the  right  to  make  two  con- 
nections with  the  said  flume  of  said  party  of  the  first 
part  of  a  two-inch  pipe  entering  the  side  thereon,  near 

the  bottom The  pipe  aforesaid  shall  be  extended 

from  the  points  of  connection  with  said  flume  to  and  be 
connected  with  the  pipe  system  of  the  party  of  the  sec- 
ond part  in  said  orchard,  and  thereafter  all  water  drawn 
from  said  flume  shall  be  taken  and  drawn  from  said 
pipes,  for  the  purpose  of  irrigating,  through  standaid 
pipes  of  not  more  than  one  and  one  half  inch  diameter, 
or  carried  through  one  and  one  one  half  inch  rubber  hose, 
as  hereafter  provided ;  that  the  party  of  the  first  part  will 
convey  to  the  party  of  the  second  part  a  water  right  of 
two  and  one  quarter  (2J)  inches  of  water,  miners'  meas- 
ure, under  a  four-inch  pressure,  to  be  taken  and  used  as 
hereinafter  provided,  and  subject  to  the  conditions 
usual  with  said  party  of  the  first  part  in  the  sale  of 
water  rights  to  other  parties;  that  the  water  to  be  taken 
and  had  by  the  party  of  the  second  part  under  this 
agreement,  and  under  and  by  virtue  of  his  water  rights 
aforesaid,  shall  be  measured,  estimated,  and  determined 
by  the  amount  of  water  that  he  may  draw  from  said 
pipes  through  one  and  one  half  inch  iron  pipe  standards 
in  his  said  grounds,  and  to  be  used  exclusively  thereon, 
from  the  first  day  of  May  to  the  first  day  of  November, 
both  inclusive,  during  ordinary  seasons;  but  should  an 
extraordinarily  dry  spring  or  fall  necessitate  a  longer 
use  of  water  for  irrigation,  he  shall  have  the  right  v- 
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uae  and  take  the  same  through  said  pipes  in  the  same 
way  as  hereinbefore  provided;  but  in  that  case  shall  pay 
the  party  of  the  first  part  an  extra  amount  therefor,  pro- 
portionate to  the  sum  hereinafter  specified  to  be  paid  by 
the  party  of  the  second  part  for  the  six  months'  use  first 
aforesaid.'' 

A  demurrer  to  this  complaint  having  been  overruled, 
the  defendant  answered,  admitting  the  contract  to  be  as 
set  out  in  and  attached  to  the  complaint,  and  denying 
all  other  allq;ations,  and  also  filed  an  amended  cross- 
complaint  (a  demurrer  to  the  original  having  been  sus- 
tained), the  gravamen  of  which  was,  that  under  this  con- 
tract he  was  entitled  to  have  a  specific  performance  of  it, 
so  that  the  effect  thereof  would  be  that  he  was  to  talce 
and  receive  (through  two  two-inch  pipes  placed  in  the 
side  of  the  flume  of  the  plaintiff,  from  whence  water  wa^^ 
to  be  drawn,  and  connected  with  the  defendant's  pipe 
system,  by  which  he  irrigated  his  fruit  farm)  all  the 
tiater  he  might  require  far  the  irrigation  of  his  said  prop- 
trty,  and  for  the  use  of  the  stock  and  persons  kept  or  em- 
ployed thereon,  thai  he  might  draw  from  one  and  one  half 
inch  standard  pipes  in  his  irrigaiion  system,  and  for  dam- 
ages and  other  relief,  consisting,  among  other  things, 
of  the  restoration  of  the  two-inch  pipes  connected  with 
the  flume  as  they  had  originally  stood,  and  to  remove 
all  natural  obstructions  to  the  flow  of  the  water  in  these 
pipes,  the  defendant  having  been  limited  as  to  the  flow 
of  water  by  an  obstruction  erected  by  the  plaintiff  at  th' 
flume  so  that  only  one  and  one  eighth  inches  would  flov 
into  each  of  the  two-inch  pipes. 

An  answer  to  this  cross-complaint  was  filed. 

When  the  case  came  on  for  trial,  the  plaintiff  aban- 
doned its  action  for  a  reformation  of  the  contract  Then 
the  defendant  moved  for  judgment  on  the  pleadings  in 
the  cross-action  for  the  specific  performance  of  the  con- 
tract as  he  claimed  it  was  to  be  interpreted,  and  for 
nominal  damages,  he  alleging  that  the  plaintiff,  by  its 
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answer  to  the  crosa-complaint,  had  admitted  all  the  mar 
terial  allegations  of  that  pleading.  This  motion  was 
sustained,  and  judgment  entered  in  accordance  therewith. 
The  plaintiff  appeals. 

The  real  matter  to  be  determined  on  this  appeal 
isy  how  much  water  the  defendant  was  entitled  to,  un- 
der the  contract  to  take  from  the  plaintiff's  flume,  the 
appellant  claiming  it  to  be  only  two  and  one  quarter 
inches  under  a  four-inch  pressure,  the  respondent  claim- 
ing it  to  be  all  the  water  he  could  take  through  his  two 
two-inch  iron  pipes  connected  with  the  flume,  to  be  dis- 
tributed by  means  of  two  one  and  one  half  inch  iron 
standard  pipes. 

The  construction  given  by  the  trial  court  to  the  con- 
tract, as  appears  by  its  decree  or  judgment,  is  not  correct 

The  quantity  of  water  which  the  defendant  was  to  get 
from  the  plaintiff's  flume  for  a  certain  specified  sum  of 
money  was  two  and  one  quarter  inches,  miners'  measure, 
under  a  four-inch  pressure,  from  "the  first  day  of  May 
to  the  first  day  of  November,  both  inclusive,  during 
ordinary  seasons;  but  should  an  extraordinarily  dry 
spring  or  fall  necessitate  a  longer  use  of  water  for  irriga- 
tion," he  is  to  have  the  right  to  use  "and  take  the  same 
through  said  pipes  in  the  same  way"  as  he  took  the  two 
and  one  quarter  inches,  for  a  specified  term,  as  above  set 
forth ;  but  in  that  case  he  must  pay  the  plaintiff  an  ex- 
tra amount  therefor,  proportionate  to  the  sum  he  was 
ordinarily  to  pay  for  the  season  from  the  first  day  of 
May  until  the  first  day  of  November,  inclusive.  But  the 
quantity  of  water  to  be  taken  was  to  be  admeasured  to 
him  through  his  two  two-inch  iron  pipes  connected  on 
his  land  with  two  one  and  one  half  inch  standard  pipes. 
The  method  of  taking  this  quantity  of  water  does  not 
effect  the  amount  which  the  first  clause  of  the  contract 
relating  thereto  fixed,  unless  a  construction  be  given  to 
that  clause  which  will  make  it  entirely  inoperative.  It 
reads  thuss     "That  the  party  of  the  first  part  will  convey 
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to  the  partj  of  the  second  part  a  water  right  of  two  and 
one  quarter  (2^)  inches  of  water,  miners'  measure,  under 
a  four-inch  pressure,  to  be  taken  and  used  as  hereinafter 
provided,  and  subject  to  the  conditions  usual  with  said 
party  of  the  first  part  in  the  sale  of  water  rights  to  other 
parties."  But  giving  it  the  construction  we  have^  it  is 
in  entire  harmonj  with  the  clause  following:  ^'That  the 
water  to  be  taken  and  had  by  the  party  of  the  second 
part  under  this  agreement,  and  under  and  by  virtue  of 
his  water  rights  aforesaid,  shall  be  measured,  estimated, 
and  determined  by  the  amount  of  water  that  he  may 
draw  from  said  pipes  through  one  and  one  half  inch  iron 
pipe  standards  in  his  said  grounds."  The  one  clause  re- 
fers to  the  amount  of  water  to  be  taken,  thd  other  to  the 
manner  of  its  taking. 

Two  and  one  quarter  inches  of  water,  miners'  measure, 
under  a  foiuvinch  pressure,  it  is  the  privilege  of  the  de- 
fendant to  take  and  distribute  daily,  as  he  pleases,  over 
his  land  through  its  pipe  system  attached  to  the  plaintiff's 
flume.  And  this  daily  quantity  of  water  he  is  entitled 
to  for  the  season  heretofore  set  forth.  But  he  is  not 
entitled  to  any  more  during  that  season,  except,  as  stated 
in  the  contract,  when  an  "extraordinarily  dry  spring  or 
fall  necessitates  a  longer  use  of  water  for  irrigation," 
when  he  is  to  get  it  by  paying  a  sum  of  money  propor- 
portionate  to  the  sum  he  was  ordinarily  to  pay  for  water 
during  the  season  as  above  stated. 

Judgment  reversed. 

A  petition  for  a  hearing  in  Bank  having  been  filed, 
the  following  opinion  was  rendered  thereon  on  the  26th 
of  February,  1891 : — 

The  CouBT. — A  rehearing  of  this  cause  is  denied,  but 
so  much  of  the  opinion  and  decision  heretofore  filed  as 
limits  the  respondent  to  the  use  of  two  one  and  one  half 
inch  standard  pipes  is  set  aside.  The  contract  does  not 
limit  respondent  to  any  particular  number  of  standard 
pipes  in  conducting  his  irrigation. 
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S.  CAMPODONICO,  Respondent,  v.  THE  OREGON 
IMPROVEMENT  COMPANY,  Appellant. 

MOBTOAOV  oif  Gbowino  Crops — &ioaAQK  OF  Habvssted  Cbop— Wabb- 
H0U8E  Receipt. — ^The  lien  of  a  mortgage  on  growing  crops  is 
not  lost  by  the  mortgagee  permitting  the  mortgagor  to  store 
the  harvested  crop  in  a  warehouse,  under  an  agreement  be- 
tween them  that  it  should  be  stored  in  the  name  of  the 
mortgagee,  although  the  property  is  stored  In  the  name  of 
the  mortgagor,  against  h^s  protest  that  the  warehouse  re- 
ceipt should  show  that  It  was  stored  for  the  mortgagee. 

Id. — ^Nbolbct  of  Wabehoubeman. — ^The  neglect  or  refusal  of  the 
warehouseman  to  Issue  a  receipt  showing  that  the  property 
was  stored  in  the  warehouse  for  the  mortgagee  does  not 
destroy  the  mortgage  lien  in  favor  of  an  assignee  in  insol- 
vency of  the  mortgagor. 

To. — Assignment  of  Warehouse  Receipt  —  Pbefebehcb  —  Insol- 
vency OF  Assignob. — The  assignment  of  the  warehouse  re- 
ceipt to  the  mortgagee  by  the  mortgagor  on  the  day  of  and 
before  the  fl]*ng  of  the  latter's  petition  in  insolvency,  is  not 
void  as  a  preference  under  section  65  of  the  Insolvent  Act. 
where  the  value  of  the  property  is  less  than  the  debt  for 
which  it  was  mortgaged. 

In. — Effect  of  Assignment — Title  to  Pbopebtt  in  Warehouse — 
Insolvency  of  Assignob. — ^The  assignment  of  the  warehouse 
receipt,  conceding  it  to  be  a  transfer  of  the  legal  title  to  the 
property  described  in  the  receipt,  is  nevertheless  valid  as 
against  an  assignee  in  insolvency  of  the  mortgagor  appointed 
in  proceedings  subsequently  commenced  by  him  on  the  day 
of  the  assignment. 

In. — Conversion  by  Warehouseman — Sale  by  Assignee  in  Insol- 
vency— Action  by  Mortgagee. — The  mortgagee  of  the  grow- 
ing crops,  who  is  also  assignee  of  the  warehouse  receipt  of 
the  harvested  crops,  may  maintain  an  action  for  damages  for 
conversion  of  the  crops  against  the  warehouseman,  if  the 
latter  delivers  them  to  a  vended  of  the  assignee  in  insolvency. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Saii 
Luis  Obispo  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Graves,  Turner  £  Oraves,  for  Appellant 

Venable  <&  Ooodchiid,  for  Respondent 

The  Court. — ^Action  to  recover  damages  for  the  con- 
version,  by  defendant,  of  certain  personal  property,  con- 


Digitized  by 


Google 


Jan.  1891.  Campoix>nico  i;.  O&egon  Imp.  Co.  667 

sisting  of  beans  and  barley  grown  upon  land  fanned  by 
one  Dodge^  in  the  county  of  San  Luis  Obispo,  in  1888. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and 
from  this,  and  an  order  denying  its  motion  for  a  new 
trial,  defendant  appeals. 

The  court  below  found,  in  substance,  that  in  May, 
1888,  the  said  Dodge  duly  mortgaged  to  plaintiff  the 
said  beans  and  barley  then  growing  to  secure  the  sum 
of  fifteen  hundred  dollars  and  interest,  which  mortgage 
was  properly  recorded;  that  between  May  81,  1888,  and 
October  27,  1888,  the  said  Dodge,  at  the  request  of  plain- 
tiff, had  the  said  property  hauled  from  the  land  on  which 
it  was  grown,  and  delivered  to  the  defendant  at  its  ware- 
house, instructing  the  person  hauling  it  to  store  the  same 
as  the  property  of  plaintiff,  in  accordance  with  plain- 
tiff's request;  that  upon  delivery  of  the  first  lot  hauled, 
the  defendant  was  notified  that  said  property  belonged 
to  plaintiff,  and  that  the  delivery  was  made  for  him ;  that 
from  time  to  time,  as  delivered,  the  defendant  gave  to 
the  teamster  of  Dodge  who  hauled  it  tags  of  weight,  re* 
citing  that  the  same  was  received  from  said  Dodge,  and 
not  naming  the  plaintiff.  On  October  27,  1888,  Dodge 
surrendered  these  tags  to  defendant,  and  requested  the 
agent  in  charge  of  defendant's  warehouse  to  issue  a  ware- 
house receipt  to  plaintiff  for  said  property,  but  that  the 
agent  issued  such  receipt  in  favor  of  said  Dodge,  the  said 
Dodge  protesting  that  the  same  should  show  that  said 
beans  and  barley  were  stored  for  plaintiff.  Plaintiff  did 
not  know  that  the  property  had  been  stored  in  the  name 
of  Dodge,  until  October  28,  1888,  when  he  was  informed 
of  that  fact  by  Dodge,  and  of  the  further  fact  that  the 
same  had  been  attached  on  the  day  before  by  one  Aaron, 
in  a  suit  against  Dodge*  On  the  20th  of  October,  Dodge 
indorsed  and  assigned  the  warehouse  receipt  to  plaintiff, 
and  the  defendant  was  on  the  same  day  notified  by  plain- 
tiff that  he  was  the  owner  of  the  property.  After  this 
assignment,  and  upon  the  same  day.  Dodge  filed  his  peti- 
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Uon  in  insolvency^  and  was  thereupon  adjudged  insol- 
vent. Aaron  was  appointed  assignee  in  the  insolvency 
proceedings^  and^  as  such,  sold  the  property  in  contro- 
versy to  one  Sinsheimer,  and  on  December  17,  1888,  the 
defendant,  by  order  of  said  Sinsheimer,  shipped  the  same, 
and  without  the  knowledge  or  consent  of  plaintiff,  to  the 
consignee  of  said  Sinsheimer  in  San  Francisco. 

1.  These  findings  support  the  judgment  The  lien  of 
respondent's  mortgage  was  not  lost  by  his  permitting  the 
mortgagor.  Dodge,  to  haul  the  mortgaged  property  from 
the  land  on  which  it  was  grown,  and  its  storage  in  de- 
fendant's warehouse,  under  the  circumstances  disclosed  in 
the  findings.  (BytTies  v.  Hatch,  77  Cal.  244.)  The 
neglect  or  refusal  of  defendant's  agent  to  issue  a  receipt 
showing  that  the  property  was  stored  in  the  warehouse 
for  the  plaintiff  did  not  change  the  effect  of  the  agree- 
ment, made  between  plaintiff  and  his  mortgagor.  Dodge, 
as  to  the  way  in  which  it  should  be  stored,  so  as  to  de- 
stroy the  mortgage  lien  in  favor  of  the  assignee  of  the 
insolvent,  Dodge.  The  attachment  proceedings  need  not 
be  considered,  as  the  attachment  was  dissolved  when 
Dodge  was  adjudged  insolvent 

2.  The  assignment  of  the  warehouse  receipt  made  by 
Dodge  to  the  plaintiff  on  the  day  of  the  filing  of  Dodge's 
petition  in  insolvency  was  not  void  as  a  preference  under 
section  55  of  the  Insolvent  Act  As  the  value  of  the 
property  was  less  than  the  debt  for  which  it  was  mort- 
gaged, nothing  was  withdrawn  from  the  reach  of  the  as- 
signee representing  the  creditors  of  Dodge,  and  if  it  be 
conceded  that  the  effect  of  this  transaction  was  in  form 
a  transfer  of  the  legal  title  to  the  property  described  in 
the  receipt,  it  was  nevertheless  valid  as  against  the  as- 
signee.    (Catlin  V.  Hoffman,  2  Saw.  486.) 

The  other  assignments  of  error  do  not  require  special 
discussion. 

Judgment  and  order  affirmed. 
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[No.  12944.    Department  Two.— January  31,  1891.] 

F.  P.  McLennan,  Administratok^  etc.,  Appellant, 
I?.  THE  BANK  OF  CALIFORNIA,  Respondent. 

New  Tbial — Failubb  to  File  Decision  in  Tibhs — ^Dibeotobt  Stat- 
ute.— Section  632  of  the  Code  of  Civil  Procedure,  requiring 
the  Judge  of  the  trial  court  to  file  his  decision  with  the 
clerk  within  thirty  days  after  the  submission  of  the  cause, 
is  directory  merely,  and  his  failure  so  to  do  is  not  ground 
for  a  new  trial. 

Banks — ^Liabujtt  fob  Note  Collected — ^Payment  to  Cashteb. — ^A 
bank  is  not  liable  to  the  payee  for  money  collected  upon  a 
note  left  in  the  hands  of  its  cashier  for  collection  in  his  in- 
dividual capacity,  and  which  it  has  collected  at  the  cashier's 
private  request,  and  placed  to  his  individual  credit,  and  paid 
out  to  him  on  his  checks  drawn  against  his  account  as  a 
deposHor  with  the  bank. 

Id. — Evidence — Books  of  Bank  —  Dealings  with  Customebs — 
CouNTEBOLAiM. — In  an  action  by  the  payee  of  the  note  to  re- 
cover the  money  collected  by  the  bank,  the  books  of  the 
bank  showing  the  original  entries  of  transactions  between 
itself  and  its  customers  are  admissible  in  evidence  for  the 
bank,  for  the  purpose  of  showing  an  alleged  indebtedness  of 
the  plaintiff  to  the  bank,  set  up  by  way  of  counterclaim. 

Id. — CouNTEBGLAiM  Babred  BY  LIMITATION. — The  fact  that  the 
counterclaim  of  the  bank  was  barred  by  the  statute  of  lim- 
itations does  not  render  the  books  of  the  bank  inadmissible 
as  evidence  to  show  the  original  indebtedness  of  the  plaintiff 
to  the  bank. 

Id. — Inequitable  Demand — ^Review  of  Evidence — Deolabations  of 
Deceased  Cashieb  —  Cbedibilitt  of  Witness. — It  appearing 
from  the  evidence  that  the  payee  of  the  note  had  neglected 
to  make  any  Inquiry  of  the  bank  respecting  its  collection,  or 
made  any  demand  for  any  part  of  the  money  collected  for  six 
years  after  the  collection,  and  until  after  the  death  of  the 
cashier,  when  a  still  larger  indebtedness  of  the  payee  to  the 
bank  had  become  barred  by  limitation,  and  that  the  relations 
between  the  payee  of  the  note  and  the  cashier  were  of  a  most 
friendly,  personal  character,  testimony  of  the  payee  that  the 
deceased  cashier  had  declared  to  him  that  the  note  had  been 
collected  by  the  bank  for  the  payee  and  placed  to  the  payee's 
credit  will  not  be  sufficient  to  disturb  the  findings  in  favor 
of  the  bank,  If  his  testimony,  resulting  from  want  of  recol- 
lection or  otherwise,  is  self -contradictory,  and  in  some  of  its 
statements  inherently  improbable. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  denying  a  new  trial 

The  facts  are  stated  in  the  opinion. 
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Oeorge  B.  Merrill,  and  T.  L  Bergin,  for  Appellant 
Newlands,  Allen  £  Herrm,  for  BespondenU 

FooTB,  C. — ^This  action  was  brought  by  Donald  Mc- 
Lennan,  now  deceasedi  and  wajs  tried^  judgment  entered, 
and  notice  of  intention  to  move  for  a  new  trial  served 
and  filed  during  his  lifetime.  After  his  death  his  ad- 
ministrator, the  present  plaintiff,  was  substituted,  and  a 
new  trial  refused. 

From  the  order  made  in  the  premises  the  plaintiff 
appeals. 

The  action  is  to  recover  of  the  defendant,  a  banking 
corporation,  the  sum  of  ten  thousand  dollars  and  inter- 
est It  is  alleged  in  the  complaint  that  on  the  twenty- 
seventh  day  of  November,  1869,  the  Mission  and  Pacific 
Woolen  Mills,  Consolidated,  a  corporation,  made,  exe- 
LMitedy  and  duly  indorsed  and  delivered  to  the  plaintiff  a 
t!ertain  promissory  note  for  ten  thousand  dollars;  that 
upon  the  receipt  of  that  note,  the  plaintiff  deposited  it 
with  the  defendant,  to  be  collected  in  due  course  of  bank- 
ing business;  that  the  note  and  certain  accrued  interest 
tliereon  were  paid  by  the  maker  of  the  note  to  the  defend- 
ant on  the  twenty-sixth  day  of  April,  1870;  that  after- 
wards, on  the  26th  of  August,  1875,  the  defendant  closed 
the  doors  of  its  bank,  stopped  payment,  etc.,  and  refused 
to  pay  the  plaintiff  the  money  collected  by  it  for  him. 

The  defense  was,  that  the  note  was  never  received  by 
the  bank  from  the  plaintiff  for  collection,  but  was  given 
by  the  plaintiff  into  the  hands  of  W.  C.  Ralston,  to  be 
collected  and  the  proceeds  used  by  him  for  his  own  ben- 
efit, and  that,  in  accordance  with  this,  the  money  was 
collected  by  the  bank  at  the  request  of  Ralston,  placed 
to  his  credit,  and  paid  out  to  him  on  his  checks  drawn 
ngainst  his  account  as  a  depositor  with  the  bank. 

The  statute  of  limitations  was  set  up,  and  also  certain 
demands  against  the  plaintiff  held  by  the  bank  were 
pleaded  by  way  of  setroff  to  an  amount  exceeding  tlic 
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elaim  of  the  plaintiff.  The  oonrt  found,  in  favor  of  the 
defendant,  ''that  the  plaintiff  never  deposited  the  aaid 
note  of  November  27,  1869,  with  the  defendant  to  be  col- 
lected; that  the  plaintiff  never  depoeited  said  note  of 
November  27,  1869,  with  the  defendant''  It  further 
held  that  the  plaintiff's  cause  of  action,  if  it  had  been 
otherwise  good  against  the  bank,  which  it  was  not,  was 
not  barred,  but  that  the  cause  of  action  bj  the  plaintiff 
on  its  counter-demands  against  the  defendant  was  barred 
by  the  statute  of  limitations.  So  that  upon  the  findings 
as  made,  judgment  was  rendered  against  the  defendant 
for  costs. 

The  first  ground  urged  for  a  reversal  of  the  order  de- 
nying a  new  trial  is,  that  the  court  did  not  give  its  de- 
cision and  file  it  with  the  clerk  mthin  thirty  days  after 
the  cause  was  submitted  for  decision,  under  section  632 
of  the  Code  of  Civil  Procedure. 

The  provision  of  the  statute  in  question  is  directory 
merely.  {Broad  v.  Murray,  44  CaL  228;  McQuillan  v. 
Donahue,  49  CaL  167 ;  Hayne  on  New  Trial  and  Appeal, 
sec.  238,  note  18.) 

The  main  ground,  as  it  seems,  urged  by  the  appellant 
for  the  reversal  of  the  order  is,  that  the  trial  court  mis- 
construed the  evidence  given  in  the  cause,  and  that  the 
findings  against  the  plaintiff  are  not  in  accord  with  such 
evidence,  if  properly  and  legally  considered.  The  only 
oral  evidence  in  the  case  introduced  by  the  plaintiff  to 
sustain  the  contention  that  the  note  was  placed  in  the 
hands  of  Mr.  Ralston,  the  then  cashier  of  the  Bank  of 
California,  for  collection  by  the  bank,  the  proceeds  to  be 
placed  therein  to  the  credit  of  the  plaintiff,  was  the  tes« 
timony  of  Donald  McLennan  and  the  witness  Tibbey, 
tho  latter  having  been  at  one  time  an  employee  of  the 
htivkj  but  was  not  at  the  time  he  testified.  Mr.  Ralston, 
the  only  other  person  who  might  have  testified  as  to  the 
exact  nature  of  the  transaction  by  which  he  took  the 
note  from  McLennan  for  collection,  was  dead  at  the  time 
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of  the  triaL  So  that  whether  he  took  it  as  cashier  of  the 
bank  or  in  his  individual  capacity  must  rest  mainly,  if 
not  entirely,  upon  whether  the  emphatic  and  positive 
statements  made  by  McLennan  and  Tibbey  ought  to  have 
been  given  full  credit  by  the  trial  court. 

The  note,  which  it  is  claimed  that  Ralston  collected 
and  had  the  proceeds  placed  to  his  credit  in  the  bank, 
and  drew  it  out  by  check,  and  used  it  for  his  own  private 
purposes,  was  made  in  renewal  of  a  second  note,  which 
last  had  been  in  the  hands  of  Tibbey,  a  friend  of  Mc- 
Lennan's,  to  be  collected  by  Tibbey  for  McLennan. 
When  it  became  due,  Tibbey  placed  it  in  another  bank 
for  collection,  and  Colonel  Fry,  the  president  of  the  mill 
corporation,  the  maker  of  the  note,  was  not  ready  to  pay 
it,  and  told  Mr.  Balston,  who  was  largely  interested  in 
the  corporation,  of  the  fact  of  the  inability  of  the  cor- 
poration at  that  time  to  meet  the  note,  and  that  Tibbey 
had  it  for  collection.  Ealston  was,  as  appears  abun- 
dantly  in  the  record,  a  man  and  a  friend  in  whom  Mc- 
Lennan had  the  utmost  confidence,  at  whose  instance  the 
latter  had  several  times  given  his  name  on  various  notes, 
and  had  at  Kalston's  personal  request  loaned  at  one  time 
thirty  thousand  dollars  to  the  mill  corporation.  In  fact, 
it  would  appear  as  if  McLennan,  on  account  of  the  con- 
fidence he  had  in  Kalston,  and  his  intimate  personal  and 
business  relations  with  him,  as  shown  by  McLennan's 
evidence,  if  he  had  been  requested  to  do  it,  would  at 
any  time  have  intrusted  or  loaned  to  Balston  either  his 
name,  credit,  or  money. 

Under  these  existing  personal  relations  between  Ral- 
ston and  McLennan,  Mr.  Ralston  inquired  of  Tibbey 
about  this  second  note.  He  was  informed  that  the  note 
was  held,  in  confidence,  as  agent,  by  Tibbey;  then  Tib- 
bey saw  McLennan,  who  told  him  to  tell  Ralston  whom 
the  note  belonged  to.  This  was  done,  and  an  interview 
occurred  between  Ralston,  Tibbey,  and  McLennan,  by 
means  of  which  Ralston  became  possessed  of  the  note, 
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had  it  renewed^  and  placed  the  renewed  note  in  the  bank 
for  collection,  as  deposited  for  his  own  account  individ- 
ually, and  used  the  proceeds  personally. 

Another  circumstance  appears  in  the  case  in  the  evi- 
dence of  McLennan;  and  that  is,  that  although  he  says 
that  Ralston  told  him  the  money  had  been  collected  on 
the  note,  and  placed  to  McLennan's  credit  in  the  Bank 
of  California,  that  he  never  once  made  any  inquiry  of 
any  one  else  about  the  bank  if  such  was  the  fact,  never 
made  any  demand  for  it  for  years  afterwards,  or  during 
Ealston's  lifetime,  except  to  Ealston,  and  never  drew  a 
check  against  it,  or  made  any  effort  to  get  it,  as  is  usual 
in  cases  when  men  have  money  on  deposit  in  banks. 

After  Ralston's  death,  and  during  the  temporary  sus- 
pension of  the  bank,  this  action  is  brought,  and  when  a 
large  alleged  indebtedness  of  McLennan  to  the  bank  is 
barred  by  the  statute  of  limitations,  and  his  claim,  being 
against  a  bank,  cannot  be  likewise  barred.  All  these  facts 
were  before  the  trial  court 

In  addition  to  certain  suspicious  facts  and  circum- 
stances, which  time  does  not  admit  of  mention,  it  appears 
in  the  testimony  of  McLennan  that  he  first  positively 
and  emphatically  declared  that  he  had  no  interest  or  claim 
in  the  third  note,  and  afterwards  declared  that  he  had; 
the  reason  which  he  assigns  for  not  claiming  this  interest 
in  the  first  instance  being  as  stated  by  himself,  in  answer 
to  questions  by  his  counsel,  which  questions  and  the 
answers  are: — 

"Q.  This  morning  you  were  asked  in  regard  to  the 
first  and  second  notes,  and  you  said  that  the  third  note 
was  not  yours.  I  should  like  to  know  if  you  have  any 
explanation  to  make  about  that 

"A.  Well,  I  made  a  great  mistake  this  morning,  be- 
cause I  thought  that  not  having  any  physical  connection 
in  the  third  note,  that  it  might  not  belong  to  me,  or  it 
might  prejudice  my  standing  in  court  I  at  once  saw 
my  mistake^  and  beg  now  to  correct  it     I  claim  owner- 
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ship  in  diat  note,  the  Bame  as  the  other  two  notes.  I 
claim  ownership  in  any  note  having  any  connection  with 
the  transaction. 

"Q.  You  also  said  that  you  never  authorized  or  rati- 
fied the  taking  up  of  the  third  note.  What  do  you  mean 
by  that? 

"A.  Well,  I  mean  to  say  by  that,  whatever  the  bank 
done  in  connection  or  in  the  shape  of  an  accommoda- 
tion to  the  mill,  of  course  it  was  no  doings  of  mine,  any 
more  than  the  proceeds  from  any  accommodation  they 
might  afford  the  milL  I  claim  the  payment, — claim  the 
money/' 

From  this  it  seems  as  if  the  witness  thought  himself 
justified  in  making  his  recollection  conform  to  his  sup- 
posed interests,  and  that  he  was  ready  to  and  did  make 
what  he  calls  a  ^'mistake"  in  his  own  favor  as  to  the 
statement  of  a  fact  or  a  claim  of  interest,  when  to  do 
otherwise,  and  state  the  fact  or  claim  correctly,  would,  as 
he  said,  ^^prejudice  my  standing  in  covrt/* 

Space  forbids  us  to  enumerate  all  the  other  instances, 
either,  as  claimed,  resulting  from  the  want  of  recollec- 
tion, or  otherwise,  where  it  would  seem  that  the  witness 
caused  'intestinal"  conflicts  in  his  testimony,  or  made 
statements  inherently  improbable  in  their  nature.  But 
such  appears  to  us  to  have  been  the  character  of  his  tes- 
timony, and  under  such  circumstances  we  do  not  see>  in 
view  of  the  decisions  of  the  appellate  court  of  this  state, 
that  the  trial  court  was  compelled  to  regard  as  true  his 
statement  as  to  how  Ralston  became  possessed  of  the 
note.  (Crook  v.  Forsyth,  30  Cal.  662;  Bemal  v.  Wade, 
46  Cal.  667;  Blanknum  v.  Vallejo,  15  Cal.  639-646;  5a- 
Jcer  V.  Firenums  Fwnd  Ins.  Co,,  79  Cal.  84-41 ;  Mogk  v. 
Peterson,  76  Cal.  501.) 

Mr.  Tibbey's  mistakes  and  corrections  also  leave  it 
doubtful  if  his  recollection  of  the  facts  just  as  they 
occurred  when  Ralston  took  the  note  is  to  be  relied  on : 
and  besides,  the  peculiar  relations  between  Ralston  and 
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McLennan^  and  all  the  facts  and  circumstanGes  suiv 
rounding  the  tranaactioni  and  the  conduct  of  the  plaintiff 
afterwarda^  as  above  adverted  to,  might  well  cause  the 
trial  judge  to  doubt  the  correctness  of  the  memory  of  the 
witness. 

It  is  further  claimed  that  the  books  of  the  bank  show- 
ing the  alleged  indebtdness  of  the  plaintiff,  as  set  up  by 
the  counterclaim,  were  inadmissible  in  evidence.  The 
transactions  of  a  bank  relating,  in  large  measure,  with 
its  customers,  to  the  receipt  of  money  from  them  and  the 
paying  of  it  out  to  them  on  loan  or  check,  it  would  seem 
as  if  their  books  showing  the  original  entries  of  such 
transactions  are  admissible,  and  competent  evidence  for 
the  bank.  (Morse  on  Banks  and  Banking,  3d  ed.,  sec. 
295,  note^  pp.  510,  611 ;  Union  Bank  v.  Knapp,  8  Pick. 
96,  109;  16  Am.  Dec  181;  Watson  v.  Phcrndx  Bank,  8 
Met  217,  220,  221;  41  Am.  Dec.  500.) 

Even  if  the  claim  of  the  defendant  was  barred  by  the 
statute  of  limitations,  this  did  not  render  this  evidence 
to  show  the  original  indebtedness  inadmissible,  for  it 
mig^t  happen  in  such  a  case  that  the  party  introducing 
it  would  be  able  to  show  facts  which  would  take  it  out  of 
the  operation  of  the  statute,  and  after  the  date  of  the  claim 
and  its  nature  are  shown,  it  then  becomes  a  question  for 
the  court  to  determine,  from  all  the  evidence,  whether 
such  claim  is  or  not  enforceable  under  the  statute.  While 
a  recovery  on  such  claim  may  be  barred,  this  does  not 
render  proof  of  the  claim  in  the  first  instance  incompetent 
Besides,  the  findings  of  the  court  are,  that  the  claim 
was  barred,  hence  the  plaintiff  is  not  prejudiced.  The 
same  rule  applies  to  the  objection  to  the  admission  in 
evidence  of  the  promissory  note  for  $16,841.76,  executed 
by  the  plaintiff  to  the  defendant 

There  are  other  objections  urged  to  the  admission  or 
exclusion  of  evidence.  We  have  given  to  arguments  made 
and  authorities  cited  minute  and  thorough  consideration, 
and  have  examined  the  transcript  carefully,  but  we  can- 
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not  see  wherein  any  prejudice  could  have  been  suffered 
by  the  plaintiff. 

The  decision  of  the  court  was  unquestionably  correct^ 
and  even  if  some  evidence  was  admitted  and  other  evi- 
dence excluded,  perhaps  improperly,  it  yet  appears  that, 
even  then,  the  evidence  unobjected  to  in  the  record  was 
unaffected,  as  that  admitted  against  objection  and  that 
excluded  was  not  of  sufficient  importance  to  change  the 
result.  Perceiving  no  prejudicial  error  in  the  record,  we 
advise  that  the  order  appealed  from  be  affirmed. 

Belches,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  ordei  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  13659.    Department  One. — February  2,  1891.] 

WILLIAM  A.  FRICK  et  al..  Appellants,  v.  W.  E. 
MORFORD,  Respondent. 

Stbbkt  Assessmknt— VAUDrrr— New  Assessment. — If  a  street  as- 
sessment Is  valid,  the  superintendent  of  streets  cannot  be 
required  to  make  another  assessment 

Id.— BlANDAMUs — Pleading — Application. — An  application  by  con- 
tractors for  street  work  for  a  mandamus  to  compel  the  super- 
intendent of  streets  to  make  a  new  assessment  for  the  work, 
which  alleges  that  payment  of  the  previous  assessment  was 
refused  because  of  excess  of  work,  must  clearly  set  forth 
facts  showing  that  the  previous  assessment  was  void,  else 
the  writ  should  be  refused. 

Id. — ^EiXCEss  OF  Street  Work — ^EIrroneous  Plans  and  Spbcifiga- 
noNs — ^WoRK  Outside  of  Limits. — Street  work  done  accord- 
ing to  the  plans  and  specifications  in  the  office  of  the  city 
surveyor,  which  call  for  work  outside  of  the  limits  author- 
ized by  the  resolution  of  intention,  is  done  without  authority 
as  to  the  work  outside  of  those  limits,  and  the  contractors 
are  not  entHied  to  an  assessment  for  the  excess. 

[D. — Location  of  Lot  Assessed. — If  the  lot  assessed  wholly  fronts 
upon  the  work  done  in  excess  of  authority,  it  cannot  be  held 
liable  for  any  assessment;  but  if  it  fronts  in  whole  or  in 
part  upon  work  authorized  by  the  resolution  of  intention, 
the  assessment  against  it  will  not  necessarily  be  rendered 
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▼old  by  the  fact  that  the  entire  asBessment  purports  to  make 
a  charge  upon  lots  not  within  the  limits  fixed  by  the  resolu- 
tion of  intention. 

Id. — Sbgrbgation  of  Excess. — ^An  excess  of  work  done  outside  of 
the  limits  fixed  by  the  resolution  of  intention  will  not  in- 
▼alidate  an  assessment  against  lots  within  those  limits  for 
work  which  was  authorized  by  the  resolution,  if  the  cost  of 
the  work  was  estimated  by  the  linear  foot,  so  that  the  cost 
of  the  excess  can  be  easily  segregated  from  the  cost  of  the 
remainder. 

Id.— Excess  of  Wobk  withiw  Pbopeb  Limits — ^Appeax.  to  City 
Council. — An  assessment  for  street  work  embracing  only  the 
frontage  covered  by  the  resolution  of  intention,  but  including 
the  expense  of  an  excess  of  work  done  in  accordance  with 
the  specifications,  but  not  authorized  by  the  resolution,  may 
be  corrected  by  appeal  to  the  city  council,  and  the  failure  to 
take  such  appeal  la  conclusive  upon  the  owner  as  well  as 
the  contractor. 

Id. — ^LoT  Impbofeblt  Assessed— Appeal  by  Cowtbactor, — If  a  lot 
improperly  assessed  is  partly  within  and  partly  without  the 
limits  of  the  work  authorized  by  the  resolution  of  intention, 
It  is  the  duty  of  the  contractor,  under  section  11  of  the  act 
of  March  8,  1886,  to  appeal  to  the  city  council  to  have  the 
assessment  corrected,  and  upon  his  failure  to  take  such  ap- 
peal, he  is  concluded,  and  cannot  have  the  assessment  cor- 
rected in  any  other  mode. 

Id.— Appeal  bt  Owneb.— An  illegal  assessment  creates  no  lien 
npon  the  land  assessed,  and  the  owner  thereof  is  not  a  person 
"aggrieved,"  and  is  not  required  to  appeal  to  the  city  council. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  petition  for  a  writ  of  mandate. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugh  J.  (6  WiUiam  Crawford,  for  Appellants. 

Charles  McFarland,  and  Sargent  &  Earpham,  iot  Re- 
spondent 

Habsison,  J. — ^The  plaintiflFs  applied  to  the  superior 
court  of  Los  Angeles  County  for  a  writ  of  mandate  to 
the  superintendent  of  streets  of  the  city  of  Los  Angeles, 
directing  him  to  make  an  assessment  for  certain  work 
done  by  them  in  laying  a  sewer  in  Seventh  Street^  under 
a  contract  with  the  city  authorities.  In  their  applica- 
tion they  aver  that  they  entered  into  a  contract  with  the 
tpperintendent  of  streets,  by  which  they  agreed  to  lay 
UCXXVII.Cal.— 37 
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the  Bewer  "in  accordance  with  plans  and  specifications 
therefor  on  file  in  the  office  of  the  city  surveyor,  .... 
but  said  plans  and  specifications  were  faulty  and  erro- 
neous in  this:  that  about  eight  feet  of  sewer  more  were 
required  by  said  plans  and  specifications  to  be  laid,  and 
were  laid  by  affiants,  than  was  autliorized  by  the  resolu* 
tion  of  intention";  that  they  had  performed  their  work 
to  the  satisfaction  of  the  superintendent  of  streets,  and 
that  he  accepted  the  same  and  made  an  assessment  there- 
for, "and  in  said  assessment  included  the  cost  and  inci- 
dental expenses  of  said  unauthorized  eight  feet'';  that 
they  brought  an  action  to  recover  the  amount  of  a  por- 
tion of  the  assessment  against  one  H.  L.  Williams,  who 
had  refused  to  pay  the  same,  "because  of  said  excess  of 
work,''  and  that  they  had  dismissed  the  said  action. 

The  defendant  demurred  to  the  application,  and  his 
demurrer  having  been  sustained,  the  plaintiff  declined 
to  amend,  and  appealed  to  this  court  from  the  ordei 
denying  the  writ  The  plaintiffs  do  not  in  their  appli- 
cation aver  in  terms  that  the  assessment  that  had  been 
issued  was  void,  nor  can  we  say  from  the  facts  averreo 
by  them  that  it  was  void.  Neither  do  they  aver  that  tht 
court  in  which  they  brought  an  action  upon  it  decided 
that  it  was  void;  but  they  say  that  they  dismissed  their 
action  against  Williams,  upon  "becoming  convinced  from 
the  rulings  of  the  honorable  court  that  judgment  could 
not  be  recovered  by  them." 

If  the  assessment  was  a  valid  one,  the  superintendent 
of  streets  cannot  be  required  to  make  another,  and  un- 
less facts  showing  that  it  was  not  valid  were  clearly  set 
forth  in  their  application,  the  court  was  justified  in  re- 
fusing to  grant  the  writ 

1.  The  plaintiffs  do  not  show  very  clearly  in  their 
application  wherein  the  plans  and  specifications  which 
were  on  file  in  the  office  of  the  city  surveyor  "required 
about  eight  feet  of  sower  more  to  be  laid"  than  was  au- 
thorized by  the  resolution  of  intention,  but  we  under- 
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stand  therefrom  that  they  required  the  sewer  to  be  laid 
to  a  point  988  feet  west  of  the  east  line  of  Pearl  Street, 
instead  of  980  feet  westerly  therefrom,  as  specified  in  the 
resolution.  If  this  be  the  fact,  it  would  result  that  the 
plaintiffs  laid  the  westerly  eight  feet  of  the  sewer  with- 
out authority,  and  that  they  are  not  entitled  to  an  assess- 
ment for  that  portion  of  the  work  done  by  them.  It 
does  not  result,  however,  that  the  assessment  for  the  work 
done  by  them  that  had  been  authorized  by  the  resolution 
of  intention  was  void. 

Neither  does  it  clearly  appear  from  the  application 
where  the  lot  of  Williams  was  situated  with  reference  to 
this  excess  of  eight  feet  If  it  was  wholly  or  in  part 
within  the  eight  feet,  the  plaintiffs  are  not  entitled  to  an 
assessment  against  that  part  of  the  lot  not  fronting  upon 
the  work  authorized  by  the  city  council  If  his  lot  was 
east  of  the  980-feet  limit,  the  assessment  against  it  would 
not  be  rendered  void  by  the  fact  that  the  entire  assess- 
ment purported  also  to  make  a  charge  upon  lots  that 
were  not  within  the  resolution  of  intention.  Inasmuch 
as  the  price  at  which  the  plaintiffs  were  to  do  the  work 
was  estimated  by  the  linear  foot,  the  cost  of  that  which 
was  done  by  them  outside  of  the  980-feet  limit  could  be 
easily  segregated  from  the  remainder.  (Himmelrrumn  v. 
Iloadley,  44  Cal.  276.) 

2.  If  the  assessment  embraced  only  the  frontage  upon 
the  980  feet  covered  by  the  resolution  of  intention,  but 
included  the  expense  of  laying  the  sewer  in  the  eight 
feet  outside  of  that  limit,  it  was  an  error  which  could  have 
been  corrected  by  the  city  council  upon  appeal,  and  the 
failure  to  take  such  appeal  was  conclusive  upon  the 
owner  as  well  as  upon  the  contractor.  {Himmelrrumn  v. 
Hoadley,  44  Cal.  276;  Boyle  v.  Hitchcock,  66  Cal.  129.) 

If  the  lot  of  Williams  as  assessed  was  partly  within 
the  980  feet  authorized  by  the  resolution  of  intention  to 
be  "improved"  by  the  sewer,  and  partly  outside  thereof. 
it  was  the  duty  of  plaintiffs  to  appeal  to  the  city  coiinoil 
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within  thirty  days  after  the  date  of  the  warrant  for  the 
purpose  of  having  the  assessment  corrected.  Upon  such 
appeal  the  city  council  would  have  limited  the  assess- 
ment to  the  980  feet  authorized  by  their  resolution  of 
intention. 

Section  11  of  the  act  of  March  8,  1885  (Stats.  1885,  p. 
156),  provides  that  "the  contractor  .  .  •  .  having  or 
making  any  objection  to  the  correctness  or  l^ality  of  the 
assessment  •    •    •    .   shall,  within  thirty  days  after  the 

date  of  the  warrant,  appeal  to  the  city  council 

Upon  such  appeal,  the  city  council  may  .  ...  set  aside, 
alter,  modify,  or  correct  the  assessment  in  such  manner  as 
to  them  shall  seem  just;  ...  .  and  may  instruct  and 
direct  the  superintendent  of  streets  to  correct  the  assess- 
ment in  any  particular,  or  to  make  and  issue  a  new  as- 
sessment to  conform  to  the  decisions  of  the  city  council 
in  relation  thereto.  All  the  decisions  and  determinations 
of  said  city  council  ....  shall  be  final  and  conclu- 
sive upon  all  persons  entitled  to  appeal  under  the  pro- 
visions of  this  section,  as  to  all  errors,  informalities,  and 
irregularities  which  said  city  council  might  have  rem- 
edied and  avoided." 

It  was  the  duty  of  the  plaintiffs,  and  not  of  Williams, 
to  take  this  appeal.  They  were  interested  in  having  a 
legal  and  correct  assessment  If  the  assessment  was  ille- 
gal, and  created  no  lien  upon  his  land,  Williams  was  not 
a  person  who  would  feel  "aggrieved,"  and  was  not  re- 
quired to  appeal  for  the  purpose  of  giving  to  the  plain- 
tiff a  valid  assessment.     (Smith  v.  Cofraai,  84  Cal.  310.) 

It  follows  that,  inasmuch  as  the  plaintiffs  did  not  ap- 
peal from  the  act  of  the  superintendent  of  streets  in 
making  the  original  assessment,  they  are  concluded 
thereby,  and  are  not  entitled  to  have  it  corrected  in  any 
other  mode. 

It  is  unnecessary  to  decide  whether  any  part  of  the 
work  to  be  done  under  the  resolution  of  intention  is 
"the  improvement  of  an  entire  crossing,"  or  whether  it 
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was  neceseary  to  poet  notices  of  the  passage  of  the  reso- 
lution ''in  front  of  each  quarter-block  liable  to  be  as- 
sessed.'* 

The  order  appealed  from  is  affirmed 

Fatebson^  J.,  and  Gaeouttb,  J.,  concurred. 


[No.  13869.    Department  One.— February  8,  1891.1 

ALVAN  D.  BROCK,  Respondent,  v.  J.  W.  PEARSON 

ET  AL.,  Appellants. 

Statutb  of  Frauds — Aokitct — ^Acceftance  op  Benefft. — Where  a 
party  verbally  authorizes  another  to  acquire  an  outstanding 
contract  of  purchase  of  land  without  restricting  him  as  to 
terms,  and  the  latter  acquires  such  contract  by  agreeing  to 
pay  the  amount  due  on  the  same  and  giving  to  the  holder  a 
certain  interest  in  the  contract,  and  the  principal  accepts 
the  benefit  of  the  bargain,  he  ^s  bound  by  the  terms  made. 

AsstoiTMENT — Deed  to  Land  to  Which  Geantob  has  No  Tftle, 

BUT   ONLY   SbCECUTOBT    CONTRACT   OF    PURCHASE. — ^A    deed    tO    S 

portion  of  land  for  which  the  grantor  holds  only  an  executory 
contract  of  purchase  operates  as  an  assignment  of  a  propor- 
tionate Interest  in  the  contract 

Extinction  of  Obligation — Destruction  of  Document — Intent. — 
The  destruction  of  a  document  which  operates  as  an  assign- 
ment of  a  portion  of  a  contract  of  purchase  of  land  does  not 
extinguish  the  assignee's  r^ght,  unless  the  destruction  was 
with  the  intention  to  extinguish  such  right. 

Id.— Btidencb  of  Intent. — Upon  the  question  of  the  intent  with 
which  a  document  was  destroyed,  the  acts  of  the  agent  who 
induced  the  other  party  to  consent  to  such  destruction  are 
material,  and  a  substantial  contract  given  by  him  is  pertinent 
although  he  had  no  authority  to  sign  It. 

Conflict  of  Evidence. — ^The  rule  as  to  conflict  of  evidence  applies 
to  cases  of  contradictions  in  the  testimony  of  a  witness. 
The  conflict  is  all  the  more  fatal  for  being  intestine. 

Lib  Pendens — Amendment  of  Complaint. — The  effect  of  a  notice 
of  lis  pendens  is  not  ordinarily  destroyed  by  an  amendment 
to  the  complaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  refusing  a  new 
trial. 


The  facts  are  stated  in  the  opinion. 


Digitized  by 


Google 


582  Brock  v.  Peaeson.  [87  Cal. 

King  d  Savfiey,  Houghton,  Silent  &  CampbeU,  and 
John  D.  Bicknell,  for  Appellants. 

Stephens,  Apel  &  Stephens,  E.  L.  CampbeU,  and  Brous- 
seau  &  Hatch,  for  Respondent. 

Hayne,  C. — This  was  a  suit  to  compel  the  conveyance 
of  an  undivided  one-fourtli  interest  in  a  tract  of  704  acres 
of  land  in  the  county  of  Los  Angeles.  The  trial  court 
decreed  the  conveyance  of  a  one-eighth  interest,  and  the 
defendants  appealed. 

The  general  features  of  the  case  are  as  follows :  On  the 
9th  of  June,  1887,  the  owner  of  the  land,  one  A.  \V. 
Timms,  gave  the  plaintiff  a  contract  of  sale  thereof  for 
the  sum  of  twenty-five  thousand  dollars.  The  defendant 
Pearson  was  desirous  of  acquiring  the  property,  and  in- 
structed one  H.  V.  Burner  to  negotiate  for  its  purchase. 
The  latter  effected  an  arrangement  with  plaintiff  whereby 
he  was  to  give  up  his  bargain  upon  certain  terms  which 
are  considered  below.  The  contract  of  sale,  however, 
was  not  transferred  directly  to  Pearson  or  to  Burner. 
By  Burner's  direction  it  was  transferred  to  one  Weller, 
who  acted  in  obedience  to  his  instuctions.  As  soon  as 
Weller  received  the  contract  of  sale,  he  (by  direction  of 
Burner)  gave  the  plaintiff  a  quitclaim  deed  purporting  to 
convey  a  one-fourth  interest  in  the  land.  On  being  in- 
formed of  this,  Pearson  (who  seems  at  that  time  at  least 
to  have  supposed  that  the  deed  conveyed  some  title  to 
plaintiff)  insisted  that  it  should  be  destroyed.  And  un- 
der instructions  to  this  general  effect.  Burner  induced 
plaintiff  to  destroy  the  deed  under  an  arrangement  which 
will  be  considered  below.  A  few  days  after  this  (viz.,  on 
July  9,  1887),  Weller  transferred  the  contract  of  sale  to 
Burner,  who  on  the  same  day  made  the  first  payment  to 
the  owner,  received  a  deed  from  him,  executed  a  mort- 
gage back,  and  then  conveyed  the  property  to  Pearson. 
On  the  20th  of  the  same  month  the  plaintiff  commenced 
the  present  suit,  and  recorded  a  notice  of  lis  pendens. 
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Subsequently,  Peareon  transferred  certain  interests  in 
the  property  to  third  persons,  and  on  October  20th  of 
the  same  year,  joined  with  them  in  a  conveyance  of  the 
property  to  the  San  Pedro  Harbor,  Dock,  and  Land  Im- 
provement Company.  On  April  23d  of  the  following 
year,  this  corporation  conveyed  ninety-two  acres  of  the 
proper^  to  the  defendant  the  Southern  Pacific  Bailroad 
Extension  Company.  The  plaintiff  subsequently  parted 
with  one  half  of  his  one-fourth  interest 

The  main  questions  discussed  are  the  following,  viz.: 
What  was  the  agreement  which  Burner  made  with  the 
plaintiff  for  the  transfer  of  the  contract  of  purchase,  and 
what  was  its  effect?  What  was  the  effect  of  the  destruc- 
tion of  the  "deed"  from  Weller  to  Burner?  and.  What 
was  the  authority  of  Burner  in  the  premises  ? 

1.  The  court  finds,  in  substance,  that  the  agreement 
made  by  Burner  with  the  plaintiff  was,  that  if  the  latter 
would  give  up  his  contract  with  the  owner  of  the  prop- 
erty, Pearson  would  purchase  the  property  in  accordance 
with  such  contract,  "and  would  then  and  there,  in  con- 
sideration of  the  transfer  of  such  agreement,  convey  to 
plaintiff  an  undivided  one-fourth  interest  in  and  to  said 
premises  free  from  all  liens  and  encumbrances." 

This  agreement  was  not  in  writing,  but  there  is  not 
the  slightest  doubt  that  it  was  made.  Burner  so  swears. 
Plaintiff  so  swears.  Weller  so  swears.  And  there  is  no 
evidence  to  the  contrary. 

The  court  further  finds  that  in  pursuance  of  this  agree- 
ment, the  plaintiff  transferred  the  contract  of  purchase 
to  Weller,  who  immediately  gave  to  plaintiff  a  deed  pur- 
porting to  convey  an  undivided  one-fourth  interest  in 
the  land.  And  the  evidence  in  support  of  this  finding 
is  uncontradicted. 

Now,  inasmuch  as  Weller  had  no  title  to  the  land,  he 
could  convey  none  to  the  plaintiff.  But  the  parties  seem 
to  have  regarded  the  "deed"  as  sufficient  to  protect  the 
plaintiff's  rights.     And  we  think  that  it  operated  as  an 
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assignment  of  a  one-fourth  interest  in  the  contract  of 
sale.  (HeirUen  v.  Martin,  53  CaL  321 ;  Hilton  v.  Young, 
73  Cal.  196.)  It  is  possible  that  as  against  the  owner  of 
the  property^  the  contract  could  not  be  split  up  in  this 
manner.  But  no  such  question  can  arise  between  the 
parties  here.  It  results  that  after  this  arrangement  the 
plaintiff  had  a  one-fourth  interest  in  the  contract 

2.  What  was  the  effect  of  the  destruction  of  the  deed 
above  mentioned? 

The  defendants  contend  that  such  destruction  was  in 
pursuance  of  an  arrangement  made  for  the  purpose  of 
placing  the  title  to  the  whole  property  in  Pearson,  so 
that  he  could  "handle"  it,  and  that  the  intention  was  to 
extinguish  the  obligation  held  by  plaintiff,  as  provided 
in  section  1699  of  the  Civil  Code,  and  to  substitute  an 
arrangement  by  which  the  plaintiff  was  not  to  have  any 
right  to  the  land,  but  was  only  to  be  interested  in  the 
profits  to  arise  from  the  "handling'*  of  Pearson,  The 
findings,  however,  distinctly  negative  any  such  idea. 

The  court  finds  that  the  deed  was  destroyed  under  an 
agreement  that  when  plaintiff  should  obtain  the  legal 
title  he  "would  immediately  better  and  fully  secure  plain- 
tiff to  an  undivided  one-fourth  interest  in  and  to  the 
same" ;  that  the  arrangement  was  not  that  plaintiff  should 
be  interested  only  in  profits  to  arise  from  the  acts  of 
I^earson,  but  that  the  original  agreement  "was  never  mod- 
ified or  changed." 

These  findings  are  sustained  by  the  testimony  of 
Humer,  by  the  testimony  of  Weller,  and  by  the  testi- 
mony of  one  Barber.  And  what  is  more  to  the  purpose, 
it  was  proven  that  a  writing  was  in  fact  executed  by 
Weller  (who  still  held  the  contract  of  sale),  whereby  a 
one-fourth  interest  in  such  contract  was  assigned  to  one 
Stratton,  who  was  the  agent  and  attorney  for  plaintiff. 
In  this  regard  Stratton  testified  that  he  was  the  attorney 
for  plaintiff,  and  that  the  arrangement  was,  that  "in  lieu 
of  that  deed  an  assignment  should  be  taken  by  me  to 
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hold  for  Brock,  as  trustee,  temporarily,  until  the  purchase 
should  be  finally  consummated  and  Pearson  should  ex- 
ecute proper  documents  to  secure  Mr.  Brock  in  his  in^ 
terest" 

As  against  this  overwhelming  evidence,  the  defendants 
rely  upon  the  testimony  of  the  plaintiff  himself,  and 
insist  that  he  should  be  bound  by  it  It  is  undeniable 
that  the  plaintiff  (who  does  not  seem  to  be  a  very  clear- 
headed man)  testified,  in  a  suit  by  a  third  party  against 
Fearson,  that  he  was  to  be  interested  in  the  profits  of  a 
corporation  to  be  formed,  and  not  in  the  property  itself; 
and  he  testified  to  something  like  that  in  the  present 
suit  But  he  also  gave  testimony  going  to  show  that 
the  corporation  was  to  be  a  thing  of  the  future,  and  was 
not  to  operate  as  a  present  extinguishment  of  his  inter- 
est Thus  he  says:  "I  did  not  understand  that  he  was 
to  sell  the  property,  because  I  claimed  one  fourth  in  it, 
and  should  be  consulted,  but  simply  to  enable  him  to 
carry  out  a  certain  scheme  of  a  corporation  that  was 
eventually  to  take  this  properly/*  And  the  other  wit- 
nesses testify  that  while  there  was  some  talk  about  a 
corporation,  nothing  definite  was  concluded  in  relation 
to  it 

We  cannot  agree  to  the  proposition  that  the  plaintiff 
is  bound  by  such  of  his  testimony  as  was  favorable  to 
the  defendants.  At  the  very  most,  it  only  amounted  to 
a  conflict  in  the  evidence;  and  it  has  been  said  that  a 
conflict  IS  "all  the  more  fatal  for  being  intestine."  (Crook 
V.  Forsyth,  30  Cal.  662;  Bemal  v.  Wade,  46  Cal.  666.) 
But  we  go  further  than  this.  We  think  it  clear,  upon 
the  evidence,  that  the  right  of  the  plaintiff  to  an  in- 
terest in  the  land  was  not  intended  to  be  extinguished, 
and  that  the  talk  about  profits  related  merely  to  futuro 
action,  which  was  that  the  property  should  be  put  in  th 
hands  of  Pearson,  so  that  he  could  'Tiandle"  it  for  tl- 
benefit  of  those  interested  in  it  Such  an  arrangement 
could  be  no  stronger  than  a  power  of  attorney  to  Pear- 
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BOIL  This  could  be  revoked  at  any  time,  and  whatever 
arrangement  was  made  was  undoubtedly  revoked  by  the 
commencement  of  the  present  suit  and  the  recording  of 
the  notice  of  lis  pendens. 

One  of  the  learned  counsel  for  the  appellants  ui^ges  in 
this  regard  that  the  plaintiff  ^'cannot  place  the  title  un- 
encumbered in  Pearson  for  the  purpose  of  a  trade,  obtain 
the  money  of  the  corporations,  and  then  be  heard  to 
claim  that  the  property  was  encumbered  by  some  secret 
trust  in  favor  of  himself."  And  the  others  say:  "Brock 
permits  Pearson  to  have  a  clear  title  for  the  very  pur- 
pose of  conveying  the  property  to  a  corporation  clear  of 
all  encumbrances,  and  then  when  Pearson  has  so  con- 
veyed to  such  corporation,  Brock  jumps  up  to  ask  that 
the  corporation  deed  back  a  part  of  the  property  to  him," 
with  more  in  the  same  strain. 

The  counsel  overlook  the  fact  that  the  present  suit 
was  commenced,  and  the  notice  of  Us  pendens  recorded, 
on  July  20,  1887,  and  that  the  conveyance  to  the 
first  corporation  was  not  until  October  20,  1887,  and 
to  the  second,  not  until  April  23,  1888.  Furthermore, 
there  is  not  a  syllable  of  evidence  in  the  record  to  the 
effect  that  Pearson  ever  paid  or  offered  to  pay  any  por- 
tion of  the  profits  to  the  plaintiff.  On  the  contrary,  he 
denied  that  plaintiff  had  any  right  to  the  land,  and  after 
the  suit  was  commenced  said  that  he  should  never  get  a 
cent 

8.  What  was  the  authority  of  Burner  in  the  premises  f 

The  court  finds  that  Burner  "at  all  times  was  the  duly 
authorized  agent  of  the  defendant  Pearson,  with  general 
power  to  purchase  said  property." 

There  is  evidence  in  support  of  this  finding.  Burner 
testifies  that  he  "received  verbal  instructions  from  the 
defendant  John  W.  Pearson  to  purchase  the  property"; 
that  such  instructions  "were  simply  verbal,  to  get  hold 
of  the  property  as  best  I  could, — that  is,  to  make  the 
best  terms  I  could  to  get  hold  of  the  property";   and 
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that  he  was  not  simply  to  ascertain  what  the  property 
could  be  bought  for,  but  to  "get  hold"  of  it 

We  do  not  see  any  evidence  contradicting  these  state- 
ments. The  argument  for  the  appellants  is  founded  on 
what  occurred  subsequently.  In  this  regard  Burner  tes- 
tifies that  after  the  arrangement  was  made  by  which  the 
plaintiff  transferred  his  contract  to  Weller,  and  the  latter 
gave  back  a  deed  to  plaintiff,  he  (Burner)  went  to  San 
Francisco  and  told  Pearson  what  had  been  done,  where- 
upon the  latter  said  that  "the  transaction  was  satisfac- 
tory, except  that  he  did  not  want  that  deed  out  He 
said  he  wanted  that  deed  destroyed.  He  said  he  would 
assign  the  various  interests  himself."  Pearson's  ac- 
count is  somewhat  different  from  this.  But  he  wrote  a 
letter  to  Burner,  in  which  he  said:  "There  must  be  no 
lien  or  obligation  on  the  seven  hundred  acres  except 
the  fifteen  thousand  dollars.  /  wUl  give  the  contract  to 
carry  the  various  interests  to  you  and  your  friend,  and  for 
the  man  from  whom  you  get  the  bond;  so  sign  nothing  to 
any  one,"  etc  This  letter  was  shown  to  the  plaintiff, 
and  Burner  testifies  that  "the  transaction  would  never 
have  went  through  if  I  hadn't  got  the  letter  then  that 
he  would  agree  to  carry  those  interests  satisfactorily  to 
all  parties." 

Upon  this  evidence  the  only  argument  that  can  be 
made  with  any  semblance  of  merit  is,  that  Burner  had 
no  authority  to  sign  anything;  that  the  culminating  act 
was  to  be  done  by  Pearson  himself;  and  that  the  plain- 
tiff knew  this,  because  the  letter  was  shown  to  him. 

But  the  answer  is,  that  there  was  no  need  for  him  to 
sign  anything.  As  shown  under  the  first  head  of  this 
opinion,  the  giving  of  the  deed  from  Weller  to  the  plain- 
tiff operated  as  an  assignment  of  a  one-fourth  interest  in 
the  contract.  The  giving  up  by  plaintiff  of  his  bargain 
was  sufiicient  consideration  for  this  assignment  And 
Burner  had  ample  authority  to  make  the  arrangement, 
because,  as  above  shown,  he  was  sent  with  general  in- 


Digitized  by 


Google 


588  Bbock  v.  Peabsok.  [87  CaL 

stractions  to  '^ake  the  best  terms  I  eonld  to  get  hold 
of  the  property."  This  shows  a  right  in  the  plaintiff. 
It  devolved  upon  the  defendants  to  ^ow  that  such  right 
was  destroyed.  And  in  order  to  do  this  they  are  driven 
to  rely,  and  do  rely,  upon  the  destruction  of  the  deed 
with  the  consent  of  the  plaintiff.  But  in  order  to  sus* 
tain  this,  it  was  necessary  to  show  that  the  deed  was 
destroyed  ^'with  intent  to  extinguish  the  obligation 
thereof.'*  And  we  think  we  have  shown  conclusively,  un- 
der the  second  head  of  this  opinion,  that  there  was  no 
intent  to  ^'extinguish"  the  ri^t  of  plaintiff  to  a  one- 
fourth  interest  in  the  land.  It  was  evidently  destroyed 
under  a  belief  that  it  conveyed  title  to  the  land,  and  the 
object  was  to  have  the  title  in  the  name  of  Pearson.  But 
the  oral  evidence  clearly  shows  that  there  was  no  intent 
to  extinguish  plaintiff's  right  to  a  conveyance,  which  was 
the  only  obligation  the  "deed"  could  have;  and  this  is 
further  manifest  from  the  fact  that  a  writing  evidencing 
such  right  was  actually  given.  The  intent  with  which 
the  deed  was  destroyed  is  the  material  thing;  and  in  rela- 
tion to  this,  it  is  of  no  consequence  whether  Burner  or 
Weller  had  authority  to  sign  anything  or  not 

4.  The  defendants,  other  than  Pearson,  had  notice  of 
the  plaintiff's  rights  when  they  purchased  the  property. 
This  is  foimd  by  the  court;  and  it  seems  plain  that  the 
notice  of  lis  pendens  was  sufficient  to  charge  them  with 
notice.  (Randall  v.  Duif,  79  Cal.  116.)  The  amend- 
ment to  the  complaint  did  not  destroy  the  effect  of  the 
notice  of  lis  pendens. 

The  other  matters  do  not  require  special  mention. 

We  therefore  advise  that  the  judgment  and  order  de- 
nying a  new  trial  be  affirmed. 

FooTE,  C,  and  Belcher,  0.,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  denying  a  new  trial  are 
affirmed* 
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[No.  13954.    Department  One. — ^February  3,  1891.] 

RUSS  LUMBER  AND  MILL  COMPANY,  Respond- 
ent, 17.  G.  A.  GARRETTSON  et  al.  G.  A,  GAR- 
RETTSON,  Appellant. 

MsOHANIO'B  JjSXN — ^FOBECLOSUBB — ^PLEADING — ^DEMUBRER — APPEAL — 

Objection  fob  First  Time. — ^An  objection  to  the  complaint  in 
an  action  to  foreclose  a  lien  for  materials  furnished  a  con- 
tractor, on  the  ground  that  it  states  merely  a  conclusion  of 
law  as  to  the  amount  due  and  owing  from  the  owner  to  the 
contractors,  and  that  it  contains  no  specific  averment  as  to 
what  was  the  contract  price  between  them  or  that  there  was 
any  express  agreement  to  pay  anything,  or  what  was  the 
reasonable  value  of  the  work  to  be  done,  can  only  be  raised 
by  demurrer,  and  cannot  be  urged  for  the  first  time  on  appeaL 

Id.  -Notice  or  Claim  to  Owner — ^Duty  of  Owner. — Under  sections 
1183  and  1184  of  the  Code  of  Civil  Procedure,  whether  a 
building  contract  is  recorded  or  not,  if  proper  notice  is  given 
to  the  owner,  by  a  material-man,  of  the  material  furnished 
to  the  contractor.  It  is  the  duty  of  the  owner  to  withhold 
from  the  contractor  sufficient  money  to  pay  the  claim,  if  it 
is  then  due  or  afterwards  becomes  due. 

Id. — Contents  cop  Notice — Pleading. — A  complaint  alleging  that 
materials  were  furnished  by  the  plaintiff  for  the  construction 
of  a  building  at  the  request  of  contractors  named,  and  stating 
in  general  terms  the  kind  and  total  price  of  the  materials, 
and  that  Die  plaintifT  gave  the  owner  a  written  notice  that 
it  had  agreed  to  furnish  the  materials  "as  aforesaid,"  suffi 
ciently  shows  the  contents  of  the  notice  to  meet  the  require- 
ments of  section  1184  of  the  Code  of  Civil  Procedure. 

Id. — Copy  of  Claim  of  Lien — Pleadings. — ^The  contents  of  the 
claim  of  lien  may  be  pleading  by  attaching  a  copy  thereof  to 
the  complaint,  and  making  it  a  part  thereof  by  apt  reference. 

Id. — Claim  of  Lien — Substantial  Compliance  with  Statute.— 
A  claim  of  lien  is  sufficient  if  It  substantially  complies  with 
the  statute. 

Id. — ^Namb  of  Owner  of  Building. — A  claim  of  lien  stating  that  a 
person  named  was  the  owner  of  a  lot  of  land  described,  and 
that  he  entered  into  a  contract  with  persons  named  to  erect 
and  finish  a  building  on  the  lot,  wh'ch  was  completed  at  a 
time  named,  sufficiently  states  that  the  owner  of  the  lot  was 
the  owner  of  the  building,  and  designates  the  name  of  the 
owner  of  the  building. 

Id. — ^Terms  of  Contract. — A  statement  in  the  claim  of  lien  that 
the  claimant  furnished  the  materials  under  a  contract  with 
the  contractors  named,  by  which  they  agreed  to  pay  the 
market  value  thereof  at  the  date  of  delivery  in  cash,  and 
showing  the  whole  value  of  the  materials  furnished  and  bal- 
ance unpaid,  sufficiently  shows  the  names  of  the  persons  to 
whom  the  materials  were  furnished  and  the  terms  of  the 
contract. 

Id. — Claim  of  Charge  upon  Property. — ^A  statement  in  the  claim 
of  lien  that  the  claimant  "claimed  the  benefit  of  the  pro- 
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Tiflion  of  the  Code  of  Ciyil  Procedure  relating  to  lien  of 
mechanics  on  real  property"  sufQciently  purports  to  charge 
the  property  described  in  the  claim. 

Id. — Gbitsbal  Finding — ^Vauditt  of  Libn — Sufpobt  of  Judoiocnt. — 
A  general  finding  to  the  effect  that  the  pla^ntifTs  claim  of 
lien  duly  yerifled  was  filed  for  record  in  the  ofllce  of  the 
recorder  of  the  county  where  the  premises  are  situated,  pur- 
suant to  the  Code  of  Civil  Procedure,  and  that  said  claim 
of  lieii  is  in  due  form,  and  was  filed  in  due  time,  and  is  a 
valid  subsisting  claim  of  lien  under  the  law,  is  sufficient  to 
support  a  Judgment  foreclosing  the  lien. 

Id.— LncN  fob  Matbbiaxs — Judgment  against  CoNTRAcroaa — Fobb- 
CLOSUBB. — ^A  Judgment  against  the  contractors  to  whom  the 
materials  were  furnished  is  not  necessary  to  support  the  lien 
of  the  material-man;  and  the  fact  that  the  contractors  are 
parties  defendant,  and  no  Judgment  is  taken  against  them, 
is  not  ground  for  reversing  a  Judgment  foreclosing  the  lien 
against  the  owner  of  the  building. 

Apfeai.  from  a  judgment  of  the  Superior  Court  of  San 
Di^o  County. 

The  facts  are  stated  in  the  opinion. 

L.  L.  Boone,  for  Appellant 

Reinoehl  <6  Harrison,  for  Respondent 

Belohsb,  C. — ^The  plaintiff^  a  corporation,  brought  ihia 
action  to  foreclose  a  lien  for  materials  furnished  for  and 
used  in  the  erection  of  a  building  on  land  owned  by  de- 
fendant Garrettson. 

It  is  alleged  in  the  complaint  that  on  the  seventeenth 
day  of  February,  1888,  defendant  Qarrettson  entered 
into  a  contract  with  defendants  Wanberg  &  Nelson, 
whereby  they  agreed  to  erect  and  finish  for  him  a  build- 
ing on  a  certain  described  piece  of  land ;  that  on  various 
occasions  between  the  twenty-second  day  of  February 
and  the  twentieth  day  of  May,  1888,  the  plaintiff,  at  the 
instance  and  request  of  the  contractors,  furnished  mate- 
rials, viz.,  lumber,  laths,  shingles,  and  windows,  to  be  used 
and  which  were  actually  used  in  the  erection  and  con- 
struction of  the  building  specified  in  the  contract;  that 
the  market  value  of  the  materials  so  furnished,  and  the 
amount  agreed  to  be  naid  therefor,  is  the  sum  of  $1,112.56^ 
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of  which  sum  $300  has  been  paid,  and  the  balance  of 
$812.56  is  still  due,  owing^  and  unpaid  to  the  claimant; 
that  on  the  twenty-third  day  of  February,  1888,  the 
plaintiff  duly  gave  to  Garrettson  a  written  notice  that  it 
had  agreed  to  furnish  the  materials  as  aforesaid  for  the 
erection  of  said  building,  and  thereafter  there  became 
and  was  due  and  owing  from  him  to  the  contractors,  on 
account  of  the  contract,  an  amount  largely  in  excess  of 
the  balance  so  due  and  unpaid  to  plaintiff,  and  sufficient 
to  answer  its  claim,  including  costs  and  attorney's  fees; 
that  (Garrettson  is  now,  and  during  all  the  time  herein 
specified  was,  the  owner  of  the  lot  of  land  on  which  the 
building  was  erected,  and  all  thereof  is  necessary  for  the 
convenient  use  and  occupation  of  the  building;  that  on 
or  about  the  twentieth  day  of  June,  1888,  the  building 
was  completed,  and  thereafter,  on  the  thirteenth  day  of 
July  following,  plaintiff,  for  the  purpose  of  securing  and 
perfecting  a  Hen  for  the  moneys  so  due  upon  the  build- 
ing and  land  described,  under  the  provisions  of  chapter  2, 
title  4,  part  8,  of  the  Code  of  Civil  Procedure,  filed  for 
record  in  the  recorder's  office  of  the  county  in  which 
the  property  was  situated,  its  claim  of  lien,  which  was 
duly  verified,  and  three  days  later  duly  recorded,  and 
a  copy-  of  which,  marked  "Exhibit  A,"  was  attached  to 
and  made  a  part  of  the  complaint 

Defendant  Garrettson  demurred  to  the  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  "for  the  reason  that  the  instrument 
set  forth  in  said  complaint  as  exhibit  A,  and  purporting 
to  be  a  notice  of  claim  filed  for  record  in  the  recorder's 
office,  does  not  comply  with  the  statute  in  such  cases 
made  and  provided,  inasmuch  as  there  are  no  words  or 
clauses  contained  therein  which  set  out  a  claim  of  lien 
on  certain  property  to  be  charged  therewith,  and  the 
statement  of  demand  is  entirely  wanting,"  and  also  on 
the  ground  that  the  complaint  was  ambiguous,  uncer- 
tain, and  unintelligible,  "for  the  reason  that  it  appears 
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upon  the  complaint  that  the  contract  therein  was  for  an 
amount  exceeding  one  thousand  dollars,  from  the  sum  of 
money  therein  set  forth,  and  from  the  fact  that  Wanbei^ 
&  Nelson  are  made  parties  defendants;  but  it  does  not 
state  whether  there  was  a  written  contract  filed  in  accord- 
ance with  law,  or  set  out  said  contract  in  the  complaint 
as  the  best  evidence."  The  demurrer  was  overruled,  and 
he  then  answered. 

The  case  was  tried,  and  judgment  rendered  foreclosing 
the  lien,  as  prayed  for.  From  that  judgment  Garrettson 
alone  appeals,  without  any  statement  or  bill  of  exceptions. 

It  is  argued  for  appellant  that  the  complaint  was  in- 
sufficient, because  there  was  no  averment  as  to  what  was 
the  contract  price  between  the  owner  and  contractors,  or 
that  there  was  any  express  agreement  to  pay  anything, 
or  as  to  what  was  the  reasonable  value  of  the  work  to  be 
done;  and  hence,  it  is  said,  there  was  nothing  to  show 
that  any  sum  ever  became  due  under  the  contract  from 
the  owner  to  the  contractors. 

It  is  true  that  neither  the  contract  price  nor  the  rea- 
sonable value  of  the  work  was  specifically  set  forth  in 
the  complaint;  and  the  averment  that  after  the  plaintiff 
gave  Garrettson  written  notice  that  it  had  agreed  to  fur- 
nish the  materials,  there  became  and  was  due  and. owing 
from  him  to  the  contractors,  on  account  of  the  contract, 
an  amount  in  excess  of  the  balance  due  and  unpaid  to 
the  plaintiff,  was  a  statement  of  conclusions  of  law  rather 
than  of  facts.  And  of  course  this  statement,  if  tested  by 
demurrer,  would  have  been  insufficient.  It  was,  however, 
not  so  tested,  nor  was  it  in  any  way  traversed  by  the  an- 
swer. The  point  seems  to  be  made  here  for  the  first 
time.  Under  such  circumstances,  we  think  the  complaint 
should  be  held  sufficient  in  this  regard. 

In  this  connection  it  is  suggested  that  if  Garrettson 
agreed  to  pay  a  price  for  the  erection  of  his  building, 
and  the  amount  exceeded  one  thousand  dollars,  tlie 
contract  was  void,  tmless  properly  recorded;  and  if  the 
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amoxmt  waa  less  than  one  thousand  doUarSi  he  was  not 
required  to  reserve  twenty-five  per  centum  thereof  for 
thirty-five  days  after  the  building  was  completed,  but 
could  pay  the  price  at  any  time  and  in  any  way  agreed 
on  by  the  parties.  And  it  is  said,  for  aught  that  appears 
in  the  complaint,  the  price  may  have  been  fully  paid 
before  the  work  commenced,  or  may  have  been  a  prior 
indebtedness.  But  the  statute,  after  providing  that  if  the 
contract  price  exceeds  one  thousand  dollars,  the  contract, 
or  a  memorandum  thereof,  must  be  recorded  or  other- 
wise be  wholly  void,  goes  on  to  say,  "and  in  such  case, 
the  labor  done  and  materials  furnished  by  all  persons 
aforesaid,  except  the  contractor,  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  Hen  for  the  value  thereof." 
(Code  Civ.  Proc,  sec  1183.)  And  the  next  section  (Code 
Civ.  Proc.,  sec  1184)  has  this  provision:  "Any  of  the 
persons  mentioned  in  section  1183,  except  the  contractor, 
may,  at  any  time,  give  to  the  reputed  owner  a  written 
notice  that  they  have  performed  labor  or  furnished 
materials,  or  both,  to  the  contractor,  or  other  person  act- 
ing by  authority  of  the  reputed  owner,  or  that  they  have 
agreed  to  do  so,  stating  in  general  terms  the  kind  of 
labor  and  materials,  and  the  name  of  the  person  to  or 
for  whom  the  same  was  done  or  furnished,  or  both,  and 
the  amount  and  value,  as  near  as  may  be,  of  that  already 
done  or  furnished,  or  both,  and  of  the  whole  agreed  to 

be  done  or  furnished,  or  both Upon  such  notice 

being  given,  it  shall  be  the  duty  of  the  person  who  con- 
tracted with  the  contractor  to,  and  he  shall,  withhold 
from  his  contractor,  or  from  any  other  person  acting 
under  such  reputed  owner,  and  to  whom  by  said  notice 
the  said  labor  or  materials,  or  both,  have  been  furnished, 
or  agreed  to  be  furnished,  sufficient  money  due,  or  that 
may  become  due,  to  such  contractor,  or  other  person,  to 
answer  such  claim  and  any  lien  that  may  be  filed  there- 
for for  record  under  this  chapter,  including  counsel  fees 
LXXXVII.  Cal.— 38 
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not  exceeding  one  hundred  dollars  in  each  case,  besides 
reasonable  costs,  provided  for  in  this  chapter.'' 

Under  these  provisions,  whether  the  contract  was  re- 
corded or  not,  if  proper  notice  was  given,  and  if  su£Scient 
money  was  then  due,  or  afterwards  became  due,  from  the 
owner  to  the  contractors,  to  pay  the  plaintifiFs  claim, — 
and  that  sufficient  did  become  due  is  not  denied  or  ques- 
tioned,— it  was  the  duty  of  the  owner  to  withhold  the 
same  from  the  contractors,  and  the  plaintiff  is  now  enti- 
tled to  have  his  claim  of  lien  therefor  enforced. 

But  it  is  urged  that  it  does  not  appear  what  were  the 
contents  of  the  notice  given  by  the  plaintiff  to  the  owner, 
and  that  it  should  therefor  be  held  insufficient  to  meet 
the  requirements  of  section  1184  of  the  code.  The  com- 
plaint alleges  that  the  plaintiff  furnished  the  materials 
to  be  used  in  the  construction  of  the  building,  stating  in 
general  terms  the  kind  of  materials,  at  the  instance  and 
request  of  the  contractors,  naming  them,  and  that  the 
amount  agreed  to  be  paid  for  all  thereof  was  $1,112.56. 
It  is  then  alleged  that  the  plaintiff  gave  to  the  owner 
of  the  property  a  written  notice  that  it  had  agreed  to 
furnish  the  materials  as  aforesaid,  etc  The  words  "as 
aforesaid"  evidently  referred  to  the  materials  and  the 
persons  to  whom  they  were  furnished  and  the  value 
thereof  as  before  stated,  and  hence  we  think  the  notice 
must  be  held  sufficient. 

It  is  also  objected  that  the  complaint  must  allege  that 
a  claim  of  lien  has  been  verified  and  filed,  containing 
certain  statements,  and  that  the  complaint  is  insufficient 
in  this  respect  It  was  alleged  that  a  claim  of  lien  was 
verified  and  filed,  and  a  copy  thereof  was  attached  to 
and  made  a  part  of  the  complaint,  and  whether  it  con- 
tained the  required  statem^its  or  not  was  shown  by  the 
lien  itself. 

It  is  further  objected  that  the  claim  of  lien  is  defective 
in  that  it  does  not  purport  to  charge  the  property,  nor 
^tate  the  name  of  the  owner  of  the  building,  nor  state  to 
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whom  the  materials  were  fumiahedy  nor  the  terms  of  the 
contract. 

A  substantial  compliance  with  the  statute  is  all  that  is 
required     {TredimUck  v.  Mining  Co.,  72  Cal.  78.) 

The  claim  of  lien  states  that  Garrettaon  was  the  owner 
of  a  lot  of  land,  which  is  described,  and  that  he  entered 
into  a  contract  with  Wanberg  &  Nelson  by  which  they 
agreed  to  erect  and  finish  for  him  a  building  on  the  lot, 
and  that  the  building  was  completed  at  a  time  named; 
that  the  plaintiff  furnished  the  materials  under  a  con- 
tract with  Wanberg  &  Nelson,  by  which  they  agreed  to 
pay  the  market  value  thereof  at  date  of  delivery,  in  cash, 
and  the  whole  value  and  balance  unpaid  are  stated;  and 
that  the  plaintiff,  on  a  day  named,  duly  gave  a  writteii 
notice  to  Ghirrettson  that  he  had  agreed  to  furnish  the 
materials  as  aforesaid,  wherefore  it  claimed  the  benefit 
of  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  liens  of  mechanics  on  real  property. 

The  above  seems  to  be  a  sufficient  statement  that  Gar- 
rettson  was  the  owner  of  the  building  which  was  erected 
for  him  on  his  land,  and  that  the  materials  were  fur- 
nished to  Wanberg  &  Nelson,  his  contractors.  To  say 
that  the  name  of  the  owner  of  the  building,  and  tlie 
names  of  the  persons  to  whom  the  materials  were  fur- 
nished, are  matters  of  mere  inference,  since  it  does  not 
necessarily  follow  that  the  owner  of  the  land  is  the  owner 
of  the  building,  and  the  material  might  have  been  fur- 
nished to  a  subcontractor  or  other  persons,  seems  to  us 
to  be  not  even  a  plausible  argument  So  the  terms  of 
the  contract,  we  think,  were  sufficiently  stated.  (See 
Hitls  V.  OMig,  63  Cal.  104,  and  Jeu^ll  v.  McKay,  82  Cal. 
144.)  And  the  demand  that  the  plaintiff  have  the  ben- 
efit of  the  law  relating  to  liens  was  a  sufficient  statement 
that  it  claimed  a  lien  on  the  described  lot  of  land  with 
the  building  thereon. 

It  is  objected  that  there  is  a  variance  between  the 
contract  set  out  in  the  complaint  and  that  set  out  in  the 
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claim  of  lien.  We  see  no  material  variance.  The  con- 
tract, as  set  out  in  both  papers,  seems  to  be  substantially 
the  same. 

It  is  also  objected  that  the  findings  of  the  court  are 
insufficient  to  support  the  judgment.  This  is  rested 
upon  the  tenth  finding,  which  reads  as  follows:  ^'That 
on  the  thirteenth  day  of  July,  1888,  plaintiff,  for  the 
purpose  of  securing  and  perfecting  a  lien  for  the  money 
so  due  it,  as  aforesaid,  upon  the  land  and  premises  and 
building  aforesaid,  hereinafter  described,  pursuant  to  the 
provisions  of  chapter  2,  title  4,  part  3,  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  filed  for  record 
in  the  office  of  the  recorder  of  San  Diego  County,  Cali- 
fornia, where  said  premises  are  situated,  its  claim  there- 
for duly  verified  in  its  bdialf  by  its  manager,  S.  S. 
Johnson,  and  that  said  claim  of  lien  is  in  due  form  and 
was  filed  in  due  time,  and  is  a  valid  subsisting  claim  of 
lien  under  the  law." 

We  think  the  finding  sufficient. 

Lastly,  it  is  said  that  there  is  no  judgment  against  the 
parties  personally  liable,  and  that  such  judgment  is 
necessary  to  support  the  lien.  We  know  of  no  law  or 
decision  supporting  this  position.  The  case  of  Phelps  v, 
M.  C.  O.  M.  Co.,  49  Cal.  336,  cited  in  support  of  it,  only 
holds  that  the  material-man,  in  an  action  to  enforce  a 
lien,  was  not  entitled  to  a  personal  judgment  against  the 
owner. 

We  find  no  material  error  in  the  record,  and  advise 
that  the  judgment  be  affirmed. 

BLa^ynk,  C,  and  Foote,  C,  concurred. 

The  Court. — For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed,  and  the  court  below  is 
directed,  upon  the  filing  of  the  remittitur  therein,  to  allow 
the  plaintiff,  as  a  part  of  the  costs  upon  this  appeal,  a  rea- 
sonable fee  for  the  services  of  its  attorneys  in  this  court 

Hearing  in  Bank  denied. 


Digitized  by 


Google 


Feb.  1891.]     Finch  v.  Riveksidb  etc.  R'y.  Co.  697 

[No.  13657.    Department  Two. — ^February  S,  1891.] 

WILLIAM  FINCH,  Appellant,  v.  THE  RIVERSIDE 
AND  ARLINGTON  RAILWAY  COMPANY,  Re- 

8P0NDSNT. 
BmINKNT  DoUAIN — COMPCNBATION — VbK  0¥  StBEBTS — ^DEDICATION — 

Street-railwat. — The  dedication  of  a  street  to  public  use  au- 
thorizes any  ordinary  use  for  street  purposes;  and  the  use 
of  a  street  for  the  tracks  of  a  street-car  company  is  of  this 
class,  and  may  be  authorized  by  the  city  authorities,  without 
compensation  to  the  owner  of  the  fee  of  the  street. 

Stbeet-car  Company — Position  or  Teack  —  Fbanchisb  —  Ejeci- 
MENT. — ^The  tracks  of  a  street-car  company  should  be  laid  as 
nearly  as  practicable  in  the  middle  of  the  street  If  the 
franchise  does  not  indicate  the  precise  position  of  the  track, 
and  it  is  not  as  nearly  as  practicable  to  the  middle  of  the 
street,  the  track  is  an  unauthorized  obstruction,  and  the 
owner  of  the  fee  of  the  street  may  maintain  ejectment 
aga'nst  the  company. 

Id. — ^PuBLio  Convenience. — ^The  mere  fact  that  it  is  more  con- 
Tenient  to  the  traveling  public  to  have  the  track  on  the  side 
of  the  street,  and  that  it  obstructs  travel  a  little  less  than 
it  would  do  in  the  center  of  the  street,  is  not  a  sufficient 
reason  for  not  complying  wHh  the  law. 

Trustee — Municipal  Corporation — Interest — Franchise. — ^When 
an  application  for  a  franchise  was  referred  to  a  committee 
of  two,  and  upon  their  favorable  report  the  franchise  was 
granted,  the  fact  that  one  of  the  committee  was  a  subscriber 
to  the  stock  of  the  company  for  whose  benefit  the  franchise 
was  granted  renders  the  franchise  void. 

Id. — Corporation. — It  makes  no  difference  that  the  corporation  for 
whose  benefit  the  franchise  was  granted  was  not  yet  formed; 
it  is  sufficient  that  the  franchise  was  granted  to  a  committee 
of  subscribers  for  the  benefit  of  the  corporation. 

Presumption — Identity. — Identity  of  persons  Is  presumed  from 
identity  of  name.    Instance. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Bernardino  County  refusing  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

H.  C.  Rolfe,  for  Appellant 

The  fact  that  one  of  the  city  trustees  was  interested  in 
the  corporation  defendant  invalidated  the  grant  of  the 
franchise.  {San  Diego  v.  8wn  Diego  etc,  R.  B.  Co.,  44 
CaL  106;  Pickett  v.  School  District,  26  Wis.  552;  3  Am. 
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Rep.  105;  Cumberland  Coal  Co.  v.  Sherman,  30  Barb. 
553 ;  Aberdeen  R'y  Co.  v.  Blakie,  1  Macq.  461 ;  Rvbidoex 
V.  Parks,  48  Cal.  215.) 

W.  J.  Mclniyre,  for  Respondent. . 

Hatne^  C. — This  was  an  action  of  ejectment  brought 
by  the  owner  of  the  fee  of  one  half  of  a  street  in  the  city 
of  Riverside,  called  Cypress  Avenue,  against  a  street-car 
company,  which  was  alleged  to  be  using  such  half  of  the 
street  in  an  unauthorized  and  unlawful  manner.  The 
trial  court  gave  judgment  for  the  defendant,  and  the  plain- 
tiff appeals. 

There  is  no  dispute  about  the  plaintiff's  ownership  of 
the  fee  of  half  of  the  street,  nor  about  the  existence  of 
the  street,  and  the  consequent  right  of  the  public  to  use 
it  as  a  highway.  The  question  litigated  is,  whether  the 
defendant's  use  of  it  was  unauthorized  and  unlawful.  In 
this  regard  several  points  are  made. 

1.  It  is  contended  that  the  defendant  could  not  use 
the  street  for  the  purposes  of  its  track  without  first  mak- 
ing compensation  to  the  plaintiff,  and  the  case  of  Weyl 
V.  Sonoma  YaUey  R.  R.  Co.,  69  Cal.  203,  is  cited.  But 
this  case  was  not  in  relation  to  a  street-railway,  but  to 
an  ordinary  railroad  whose  route  took  it  through  a  street 
And  we  think  that  there  is  a  difference  between  such  a 
case  and  the  present  The  dedication  of  a  street  to  pub- 
lic use  authorizes  any  ordinary  use  for  street  purposes; 
and  the  use  of  a  street  in  a  city  or  town  for  the  tracks  of 
a  street-car  company  is  of  this  class,  and  is  therefore  au- 
thorized. 

2.  It  is  argued  that  the  track  was  not  located  as  re- 
quired by  law.  The  provision  of  the  statute  in  relation 
to  the  subject  is,  that  ^'the  city  or  town  authorities,  in 
granting  the  right  of  way  to  street-railroad  corporaions, 
in  addition  to  the  restrictions  which  they  are  authorized 
to  impose,  must  require  a  strict  compliance  with  the  fol- 
lowing conditions:  •  •  •  .  1.  To  construct  their  track  on 
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those  portions  of  the  street  designated  in  the  ordinance 
granting  the  right,  which  must  be  as  nearly  as  possible  in 
the  middle  of  the  street^'     (Civ.  Code,  sec  498.) 

The  order  granting  the  franchise  did  not  prescribe 
the  precise  part  of  the  street  upon  which  the  track  was 
to  be  located.  It  was  merely  that  the  franchise  be  granted 
to  the  applicants  ^^acoording  to  their  application";  and 
while  the  application  named  the  streets  through  which 
the  road  was  to  run,  it  did  not  refer  to  any  particular 
portion  of  any  street  There  was,  however,  a  general 
ordinance  applicable  to  all  streetrcar  companies,  provid- 
ing that  ^'the  track  shall  be  laid  as  near  the  center  of 
the  street  or  streets  along  the  route  of  the  railways  as 
j;nuct%cahle/* 

It  will  be  observed  that  the  effect  of  this  was,  that  the 
board  did  not  exercise  its  own  judgment  as  to  the  por- 
tion of  the  street  to  be  occupied  by  the  track,  but  left  it  to 
the  company  to  construct  their  track  as  near  the  middle 
of  the  street  as  "practicable." 

The  company  evidently  did  not  consider  it  practicable 
to  place  the  track  in  the  middle  of  the  street,  and  accord- 
ingly placed  it  on  the  side  next  the  plaintiff's  lot  The 
precise  location  is  not  shown  by  the  record ;  but  the  court 
finds  that  ''it  was  not  practicable  to  locate  the  track  in  the 
middle  of  Cypress  Avenue."  The  court  further  finds  that 
the  franchise  provided  that  the  track  was  to  be  laid  "along 
the  eastern  side  of  Cypress  Avenue"  (which,  as  above 
shown,  it  did  not  provide) ;  and  that  "the  location  of  the 
defendants'  track  was  in  conformity  with  the  requirements 
of  said  franchise." 

The  plaintiff's  position  is,  in  the  first  place,  that  the 
words  "as  nearly  as  possible"  do  not  mean  "as  nearly 
as  practicable,"  as  held  by  the  trial  court;  and  that  even 
if  they  do,  the  finding  that  it  was  not  practicable  to  locate 
the  track  in  the  middle  of  the  street  is  not  sustained  by 
the  evidence. 

In  relation  to  the  first  question,  we  think  that  the 
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statute  means  '^a8  nearly  as  practicable."  As  a  matter 
of  course,  it  is  always  physically  possible  to  place  a  track 
in  the  middle  of  a  street  It  may  not  be  legally  possi- 
ble. For  example,  there  may  already  be  a  traci  there 
under  a  franchise  which  it  is  beyond  the  power  of  the 
board  to  revoke.  But  even  if  a  track  were  placed  in  the 
middle  of  the  street  under  a  revocable  license,  we  think 
that  the  board  would  have  power  to  authorize  the  laying 
of  another  track  so  as  not  to  interfere  with  the  first  So 
if,  as  is  sometimes  the  case  in  rural  towns,  a  row  of  trees 
were  in  the  middle  of  the  street,  the  track  could  be 
placed  on  one  side.  And  we  are  not  prepared  to  say 
that  the  conditions  of  traffic  might  not  be  such  as  to  re- 
quire a  similar  location.  The  use  of  the  words  '^as 
nearly"  in  connection  with  ^'as  possible"  shows  that  it 
was  foreseen  that  a  location  in  the  middle  of  the  street 
could  not  always  be  made;  and  we  think  that  from  the 
nature  of  the  case,  the  meaning  must  be  that  the  loca- 
tion must  be  controlled  in  some  degree  by  the  circum- 
stances of  the  particular  case. 

But  we  do  not  think  that  the  evidence  in  the  case 
before  us  shows  any  reason  why  the  track  could  not  be 
located  in  the  middle  of  the  street  Only  two  witnesses 
testified  on  the  subject  One  of  them  said,  in  substance, 
that  it  was  "impractical"  to  place  such  a  track  in  the 
middle  of  such  a  narrow  street  (it  was  forty  feet  wide), 
because  it  would  interfere  with  traffic.  To  use  his  own 
language:  "It  is  impractical  to  put  it  in  the  center  of 
such  a  narrow  street,  because  it  interferes  a  little  bit  with 
the  travel,  just  about  the  same  as  when  Mr.  Finch  goes 
across  to  his  lot  210.  It  interferes  with  the  travel  in 
passing  teams.  If  the  travel  is  very  great,  it  interferes 
materially.  It  depends  on  how  much  travel  there  is." 
But  the  witness  did  not  state  how  much  travel  there  was. 

The  other  witness  said  that  a  track  in  the  middle  of 
a  street  would  interfere  with  traffic  "very  extensively." 
But  he  went  on  to  say:  "Putting  a  street-railway  in 
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Buch  a  street  would  interfere  with  the  use  of  the  street 
for  other  travel^  wherever  you  put  it.  But  I  should  deem 
it  advisable  not  to  put  any  street-railway  in  the  center  of 
such  a  narrow  street^  for  the  reason  that  it  will  obstruct 
the  travel  to  such  extent  that  teams,  for  instance,  cannot 
pass  each  other  on  either  side  of  the  track  without  crossing 
the  track.  There  would  be  room  on  each  side  for  teams 
to  pass Of  course  it  is  practicable/' 

The  effect  of  this  testimony  is  merely  that  in  the 
opinion  of  the  witnesses  the  requirement  of  the  law  is 
wrong;  and  that  it  is  more  convenient  to  the  traveling 
public  to  have  the  track  on  the  side  of  the  street  But 
the  law  certainly  means  more  than  this.  It  is  an  injus- 
tice to  the  property  owners  on  one  side  of  the  street  to 
have  the  obstruction  placed  close  to  their  doors.  And  for 
this,  among  other  reasons,  the  law  requires  that  it  must 
be  placed  as  near  the  middle  of  the  street  as  practicable, 
and  enjoins  a  ^'strict  compliance"  with  the  requirement. 

3.  It  is  contended  that  the  franchise  is  void  because  a 
subscriber  to  the  stock  of  the  company  was  a  member  of 
the  board  of  city  trustees,  and  took  an  active  part  in  the 
proceedings  in  relation  to  the  franchise;  and  we  think  that 
this  position  must  be  sustained. 

It  appears  that  when  the  application  for  the  franchise 
was  made,  a  number  of  protests  were  put  in,  and  the 
matter  was  referred  to  a  committee  of  two,  of  which  E. 
W.  Holmes  was  one.  This  committee  made  a  report  in 
writing,  recommending  that  the  application  be  granted. 

The  report  was  adopted,  and  the  franchise  granted  at 
the  next  meeting.  Several  months  prior  to  this,  an 
agreement  to  subscribe  to  the  capital  stock  of  a  strcet-cnr 
company,  to  be  formed  on  lines  similar  to  those  of  the 
defendant,  was  gotten  up,  and  by  it  E.  W.  Holmes  sub- 
scribed for  two  hundred  shares  of  stock.  A  committee 
of  subscribers  was  appointed  to  apply  for  a  franchise. 
The  personnel  of  this  committee  was  subsequently 
changed  to  some  extent     The  application  was  made  bv 
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the  committee,  and  was  granted,  on  the  favorable  report 
of  the  committee  of  two,  of  which  Holmes  was  a  member, 
as  above  stated.  Subsequently  the  committee  made  a  deed 
of  the  franchise  to  the  company. 

It  is  true  that  there  was  no  testimony  to  show  that  £. 
W.  Holmes,  the  city  trustee,  was  the  same  person  as  E. 
W.  Holmes,  the  subscriber.  But  in  the  absence  of  evi- 
dence to  the  contrary,  identity  of  person  will  be  presumed 
from  identity  of  name.  It  is  also  true  that  no  corpora- 
tion was  formed  at  the  time  of  the  subscription,  and  that 
the  franchise  was  granted  to  several  individuals,  and  not 
to  a  company.  But,  as  above  shown,  the  individuals  con- 
stituted a  committee  of  the  subscribers  appointed  for  the 
purpose  of  applying  for  the  franchise,  and  after  they  ob- 
tained it,  they  transferred  it  to  the  company  formed  in 
pursuance  of  the  subscription. 

We  think  that  it  sufficiently  appears  that  the  franchise 
was  granted  for  the  benefit  of  a  corporation  to  be  organ- 
ized by  a  number  of  subscribers,  of  whom  the  city  trustee 
was  one,  and  was  subsequently  transferred  to  the  corpora- 
tion ;  and  taking  this  to  be  the  fact,  the  case  falls  within 
the  principle  of  San  Diego  v.  San  Diego  etc.  R.  R.  Co., 
44  CaL  106.  The  trustee  was  one  of  a  committee  of  two 
to  whom  the  application  was  referred,  and  the  favorable 
report  of  this  committee,  which  was  adopted  by  the  board, 
must  have  influenced  its  action.  In  our  opinion,  this  vi- 
tiated the  franchise. 

For  the  above  reasons,  we  think  that  the  defendant 
was  a  mere  intruder  upon  the  street,  and  under  the  case 
of  Weyl  V.  Sonoma  Valley  R.  R.  Co.,  69  Cal.  208,  the 
plaintiff  can  maintain  ejectment  against  it 

We  therefore  advise  that  the  order  appealed  from  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Vakoliep,  C,  and  Foote,  C,  concurred. 

The  CouET. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  reversed,  and  the 
cause  remanded  for  a  new  triaL 
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[No.  18920.    Department  Two.— February  3,  1891.] 

JESSE  YAENELL,   Appellant,  v.   CITY  OF  LOS 

ANGELES  BT  AL.,  Respondents. 

Ck>ntiTiTUTioNAL  Law — ^Municipal  Chabteb — ^Dkpobitabt  or  Pub- 
uo  MoiTETB— Baitks.— The  provisions  of  section  44  of  the 
charter  of  Loe  Angeles  (approved  January  31,  1889),  which 
direct  the  city  council  to  appoint  as  depositary  of  the  public 
moneys  the  bank  offering  the  highest  rate  of  interest  thereon, 
and  further  providing  that  the  council  shall  direct  the  city 
treasurer  to  deposit  with  the  bank  daily  all  public  moneys 
of  the  city  by  him  collected  or  received,  is  unconstitutional 
and  void. 

Id. — Dblboation  or  Poweb  to  Gontbol  MimiciPAL  Funds. — Section 
13  of  article  11  of  the  constitution,  forbidding  the  legisla- 
ture to  delegate  to  any  special  commission,  private  corpora- 
tion, company,  association,  or  Individual  any  power  to  con- 
trol or  in  any  way  interfere  with  any  county,  city,  town,  or 
municipal  money,  forbids  the  delegation  of  power  to  a  mu- 
nicipal corporation  to  do  what  the  legislature  is  forbidden 
to  do,  there  being  no  such  power  of  delegation  expressly 
conferred  by  the  constitution. 

Id. — Ck)NSTBUcnoN  or  Constitution — ^Lbqal  Defositabt — ^Loan  or 
Public  Monbt. — Section  16  of  article  11  of  the  constitnticm, 
requiring  that  all  moneys  of  any  municipal  corporation  com- 
ing into  the  hands  of  any  officer  thereof  shall  immediately 
be  deposited  with  the  treasurer,  "or  other  legal  depositary," 
etc.,  is  intended  to  designate  only  the  public  officer  who  is 
the  legal  custodian  of  the  municipal  funds,  and  does  not  in- 
clude a  private  individual  or  corporation  in  the  phrase  "legal 
depositary,"  or  authorize  the  relation  of  debtor  and  creditor 
to  be  established  between  the  city  and  a  bank  by  a  loan  to 
it  of  the  public  money. 

Id.— Making  Pboftt  fbom  Public  Monbt — ^Bank  as  Public  Om- 
CEB. — ^A  contract  by  a  municipal  corporation  making  the  bank 
which  will  pay  the  highest  rate  of  interest  a  depositary  of 
the  public  moneys  of  the  city,  if  it  could  be  held  to  make 
the  bank  a  public  officer  under  the  municipal  charter.  Is  in 
violation  of  section  17  of  article  11  of  the  constitution,  which 
makes  it  a  felony  for  any  officer  having  the  posssssUm  or 
control  of  public  money  to  make  a  profit  therefrom. 

Id. — CoNTLiCTr  with  Obnbbal  Laws — ^Pbnal  Code — CoRPOBAnDNS. — 
Section  44  of  the  Los  Angeles  charter  is  in  conflict  with  sec- 
tions 424  and  426  of  the  Penal  Code,  establishing  penalties 
for  certain  acts  committed  by  any  person  charged  with  the 
receipt,  safe-keeping,  transfer,  or  disbursement  of  public  mon- 
eys belonging  to  a  city,  which  penalties  could  not  be  visited 
upon  a  private  corporation,  in  whose  possession  and  oontrol 
the  moneys  of  the  city  are  placed. 

Id. — SuTT  BT  Tax-pater— iNJUNCTnoN.— A  tax-payer  of  a  dty  has 
sufficient  Interest  In  the  subject-matter  to  sue  to  enjoin  the 
consummation  of  an  illegal  contract  by  the  city  with  a  bank, 
by  which  it  is  proposed  to  take  the  public  moneys  cat  of 
the  hands  of  the  legal  custodian  of  them  and  deposit  them 
In  the  bank  as  a  loan  at  Interest 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chapman  &  Hendrick,  for  Appellant. 

The  legislature  cannot  authorize  public  money  to  he 
loaned  in  aid  of  a  private  enterprise.  (Cooley  on  Taxa- 
tion, 69,  7P,  89,  90;  Allen  v.  Inhabitants  of  Jay,  12  Am. 
Law  Beg.,  N.  S.,  481.)  A  bank  cannot  be  made  a  public 
oflScer  by  special  contract,  without  an  election  or  appoint- 
ment pursuant  to  a  general  law.  (Const,  art  11,  sec 
5.)  The  charter  violates  sections  9,  13,  16,  and  17  of 
article  11  of  the  constitution,  and  also  subdivisions  2,  28, 
and  29  of  sections  25,  and  sections  30  and  31  of  article  4. 
The  charter  is  void,  because  inconsistent  with  the  general 
law.  (Matter  of  Maguire,  57  Cal.  604;  40  Am.  Rep. 
125;  Weber  v.  Santa  Clara  County,  59  Cal.  265;  Thomor 
son  V.  Ashworlh,  73  Cal.  77-79.)  All  prohibitory  provi- 
sions of  the  constitution  are  self-executing.  {McDonald 
V.  Paiterson,  54  Cal.  245;  Matter  of  Maguire,  57  Cal. 
604,  40  Am.  Rep.  125.) 

0.  McFarland,  S.  M.  While,  and  Oraff,  Gibbon  <& 
Creighton,  lor  Respondents. 

The  deposit  of  the  money  in  the  bank  has  no  connec- 
tion with  the  objects  for  which  the  tax  was  levied.  The 
bank  is  only  the  depositary  of  the  city  funds,  and  is 
bound  to  pay  out  the  money  when  required^  as  the  treas- 
urer would  be  compelled  to  do.  The  legislature  has  not 
attempted  to  delegate  its  power.  It  had  nothing  to  do 
except  to  approve  the  charter,  which  is  not  a  legislative 
act  The  bank  is  a  "legal  depositary,"  imder  section  16 
of  article  11.  It  is  only  an  unlawful  deposit  of  public 
money  in  a  bank  which  is  forbidden  by  subdivision  4  of 
section  424  of  the  Penal  Code.  In  this  case  the  deposit 
was  lawful  b)  the  terms  of  the  municipal  charter  and 
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ordinanca     An  act  should  not  be  held  unconstitutional 
in  a  doubtful  case.     (Fletcher  y.  Peek,  6  Cranch,  128.) 

MoFabiand,  J. — This  is  an  action  brought  by  a  resi- 
dent)  and  tax-pajer,  against  the  cil^  of  Los  Angeles^  M. 
D.  Johnson,  treasurer  of  said  city,  and  the  City  Bank, 
a  private  corporation.  The  purpose  of  the  action  is  to 
enjoin  the  said  treasurer  from  depositing  the  public 
moneys  of  the  city  with  said  bank  pursuant  to  a  certain 
contract  between  the  city  and  the  bank.  Defendants 
filed  a  general  demurrer  ''that  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action." 
An  answer  and  supplemental  answer  were  filed,  together 
with  some  affidavits^  and  the  case  was  submitted.  Sub- 
sequently, the  court  rendered  judgment,  by  which  it  was 
''ordered,  adjudged,  and  decreed  that  the  demurrer  to 
the  complaint  be  sustained" ;  that  plaintiff  was  not  enti- 
tled to  the  injunction ;  that  the  order  to  show  cause  be  dis- 
charged, and  the  action  dismissed;  and  that  defendants 
recover  their  costs.  Plaintiff  appeals  from  the  judgment, 
and  it  is  clear  that  the  appeal  turns  upon  the  sufficiency 
of  the  complaint,  and  the  correctness  of  the  decision  of 
the  court  upon  the  demurrer.  Upon  the  face  of  the  oom- 
plaint  appear  the  following  facts : — 

The  city  of  Los  Angeles  is  a  municipal  corporation 
existing  under  what  is  generally  called  a  "freeholders' 
charter,"  formed  in  pursuance  of  the  amendment  of  sec- 
tion 8  of  article  11  of  the  state  constitution,  approved 
March  10,  1887.  (Stats,  of  1887,  p.  88.)  The  charter 
was  approved  by  the  senate  and  assembly  on  January 
81,  1889.  Section  44  of  the  charter  provides,  among 
other  things  (in  brief),  that  it  shall  be  the  duty  of  the 
cily  clerk,  on  a  certain  day  of  January  in  each  year,  to 
advertise  for  sealed  proposals  from  banks  of  deposit  as 
to  the  terms  upon  which  they  will  "receive  and  disburse 
the  public  moneys  of  said  city."  The  proposals  are  to 
specify  the  rate  of  interest^  estimated  upon  daily  bal- 
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inces,  which  tho  bank  will  allow  on  the  public  moneys 
deposited.  And  ^^the  bank  ofPering  the  highest  rate  of 
interest  shall  be  appointed  the  depositary  of  public 
moneys."  After  it  is  ascertained  who  is  the  highest 
bidder,  the  council  is  to  enter  into  a  contract  with  the 
bank|  providing  that  the  latter  shall  pay  ^^all  warrants 
drawn  upon  the  city  treasurer"  so  long  as  there  is  city 
money  in  the  bank  to  meet  the  warrants  on  the  various 
funds.  Provision  is  made  for  a  bond  to  be  given  by  the 
bank.  ^'Upon  approval  of  such  bond^  and  the  signing  of 
such  contract)  the  council  shall  direct  the  city  treasurer 
to  deposit  each  day,  when  such  bank  is  open  for  transac- 
tion of  business,  with  the  bank  thus  selected,  all  public 
moneys  of  said  city  by  him  collected  or  received.  For 
each  such  deposit  the  treasurer  shall  take  the  receipt  of  the 
bank,  and  from  and  after  the  deposit  of  such  money  in 
said  bank  the  treasurer  and  his  bondsmen  shall  no  longer 
be  liable  therefor."  Under  this  section  of  the  charter 
the  city  made  the  kind  of  contract  provided  for  therein 
with  the  defendant  the  City  Bank;  and  the  defendant 
Johnson,  treasurer,  was,  imder  such  contract,  about  to  de- 
posit the  public  money  in  said  bank  when  this  action  was 
commenced.  The  question  presented  is,  whether  or  not 
the  provisions  of  said  section  44  of  the  charter  are  consti- 
tutional and  valid. 

Section  6  of  article  11  of  the  constitution  provides  that 
"cities  and  towns  heretofore  or  hereafter  organized,  and 
all  charters  thereof  framed  or  adopted,  by  authority  of 
this  constitution,  shall  be  subject  to  and  controlled  by 
general  laws";  and  the  amendment  to  section  8  of  arti- 
cle 11,  under  which  the  Los  Angeles  charter  was  framed, 
provides  that  certain  cities  may  frame  charters  for  their 
own  government  "consistent  with  and  subject  to  the 
constitution  and  laws  of  this  state."  If,  therefore,  the 
provisions  above  stated  of  said  section  44  of  the  charter 
in  question  are  inconsistent  either  with  the  constitution 
or  with  any  law  which  is  "general,"  in  the  sense  in 
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which  it  is  used  in  the  clause  above  quoted,  then  they 
are  invalid  and  void.  And  we  think  that  they  are  incon- 
sistent with  both. 

There  are  several  clauses  of  the  constitution  which 
point  to  the  intent  that  public  moneys  shall  not  be  used 
by  or  for  the  benefit  of  private  persons  and  corporations ; 
but  one  or  two  of  them  only  need  be  invoked  here.  Sec- 
tion 13  of  article  11  provides  that  '%e  legislature  shall 
not  delegate  to  any  special  commission,  private  corpora- 
tion, company,  association,  or  individual,  any  power  to 
make,  control,  appropriate,  supervise,  or  in  any  way  in- 
terfere with  any  county,  city,  town,  or  municipal  improve- 
ment, money,  property,  or  effects,  whether  held  in  trust 
or  otherwise,  or  to  levy  taxes  or  assessments,  or  perform 
any  municipal  functions  whatever."  The  only  method 
proposed  to  avoid  this  provision  is  to  say  that  while  the 
If^slature  may  not  do  the  thing  prohibited,  it  may  au- 
thorize its  creatures — ^municipal  corporations — ^to  do  it. 
But  the  thing  which  the  legislature  is  frobidden  to  do, 
it  cannot  delegate  to  another  to  do,  unless  such  power  of 
delegation  is  giv^a  by  the  constitution  itself.  And  In 
other  places  there  is  such  power  of  delegation  given. 
For  instance,  in  section  12  of  article  11,  the  legislature 
is  forbidden  to  impose  taxes  on  municipalities  for  muni- 
cipal purposes,  hut  may,  by  general  laws,  vest  such  power 
in  the  municipal  authorities;  and  in  section  14  of  the 
same  article,  the  legislature  is  prohibited  from  creating 
any  offices  in  municipalities  for  the  inspection,  etc.,  of 
merchandise,  etc.;  but  it  is  provided  that  the  munici- 
pality, "may,  when  authorized  by  general  law,  appoint 
such  officers,"  In  section  13,  however,  there  is  no  such 
power  of  delegation  given.  Under  the  construction  con- 
tended for  by  respondent,  while  the  legislature  is  pro- 
hibited by  section  26  of  article  4  from  authorizing  lot- 
teries, it  could  give  that  power  to  municipalities. 

Again,  carrying  out  the  same  intention,  section  16  of 
article  11,  which  does  not  speak  of  the  legislature,  but 
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deals  directly  with  municipalities  themselves,  provides 
that  all  moneys  of  any  municipal  corporations  coming 
into  the  hands  of  any  officer  thereof  shall  immediately 
be  deposited  "with  the  treasurer,  or  other  legal  deposi- 
tary, to  the  credit  of  such  city,  town,  or  other  corpora- 
tion, respectively,  for  the  benefit  of  the  funds  to  which 
they  respectively  belong.'*  The  word  "treasurer"  is  the 
one  by  which  the  custodian  of  public  money  is  usually 
designated,  and  he  is  a  public  officer;  and  the  phrase 
"other  legal  depositary'*  is  clearly  used  to  designate  such 
public  officer,  whether  he  be  called  in  any  particular  mu- 
nicipality "treasurer,"  or  by  some  other  name.  It  is  cer- 
tainly does  not  mean  a  private  individual  or  corporation. 
And  in  the  case  at  bar,  the  relation  between  the  city  and 
the  city  bank,  under  the  contract^  is,  we  think,  simply  that 
of  creditor  and  debtor, — ^the  bank  being  a  borrower  of  the 
public  money. 

But  if  the  bank  could  be  held  to  be  a  public  officer, 
then  the  contract  would  be  in  the  face  of  section  17  of 
article  11,  which  provides  that  "the  making  of  profit  out 
of  county,  city,  town,  or  other  public  money,  or  using 
the  same  for  any  purpose  not  authorized  by  law,  by  any 
officer  having  the  possession  or  control  thereof,  shall  be 
a  felony,  and  shall  be  prosecuted  and  punished  as  pre- 
scribed by  law."  In  this  section  the  phrase  "making  of 
profit  out  of  county,  city,  town,  or  other  public  money" 
is  an  independent  clause,  and,  of  itself,  constitutes  a  fel- 
ony, and  is  not  dependent  upon  the  subsequent  words  "not 
authorized  by  law,"  so  that  these  latter  words  need  not  be 
here  construed. 

We  think,  also,  that  the  section  of  the  charter  under 
review  is  inconsistent  with  both  the  spirit  and  the  let- 
ter of  the  general  laws  of  the  state  relating  to  public 
moneys.  For  instance,  section  426  of  the  Penal  Code 
defines  "public  moneys"  as  including  all  moneys  be- 
longing to  "any  city,  county,  town,  or  district";  and 
section  424  provides  that  "each  officer  of  this  state,  or  of 
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any  county,  city,  town,  or  district  of  this  state,  and 
every  other  person  charged  with  the  receipt,  safe-keep- 
ing, transfer,  or  disbursement  of  public  moneys,  who" 
commits  certain  acts  with  respect  to  such  public 
moneys  as  are  enumerated  in  ten  subdivisions  of  the 
section,  '^is  punishable  li{y  impiisonment  in  the  staite 
prison  for  not  less  than  one  nor  more  than  ten  years, 
and  is  disqualified  from  holding  any  office  in  this  stata 
This  is  certainly  a  ^'general  law''  within  any  reasonable 
definition  of  that  term  that  could  be  suggested,  and  the 
for^-fourth  section  of  the  charter  is  clearly  inconsistent 
with  it.  Counsel  contend  that  said  section  424  (Penal 
Code)  is  qualified,  in  most  part  at  least,  by  the  words 
"without  authority  of  law,"  which  occur  in  the  first  sub- 
division. But  waiving  here  the  meaning  of  the  word 
"law,"  as  applied  to  a  charter  adopted  by  only  a  part  of 
the  law-making  power,  it  is  sufficient  to  say  that  section 
224  enumerates  a  great  many  things  which  one  having 
custody  of  public  moneys  may  do  which  are  not  "au- 
thorized by  law"  in  any  sense,  and  which  are  declared 
to  be  crimes  punishable  by  imprisonment  in  the  state 
prison,  and  by  debarment  from  office.  But  if  a  private 
corporation  should  commit  any  of  these  crimes,  how 
could  it  be  made  to  suffer  the  penalty  prescribed!  It 
has  neither  a  body  to  be  imprisoned,  nor  a  right  to  hold 
office  of  which  it  could  be  deprived.  It  seems  clear, 
therefore,  that  a  scheme  which  places  public  moneys  in 
the  possession  and  control  of  a  private  corporation  is 
entirely  inconsistent  with  the  provisions  of  the  section 
of  the  code  above  quoted. 

Without  referring  with  further  detail  to  other  provi- 
sions of  the  constitution  and  the  laws,  our  conclusion  is, 
that  the  parts  of  section  44  of  the  charter  of  the  city 
above  referred  to,  and  the  said  contract  attempted  to  be 
made  under  it,  are  inconsistent  with  both  the  constitution 
and  the  general  laws  of  the  state;  that  the  complaint  in 

this  action  states  facts  sufficient  to  constitute  a  cause  of 
LXXXVII.  Cal.— 89 
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action;  and  that  the  court  below  erred  in  sustaining  the 
demurrer. 

The  point  is  hinted  at^  though  not  pressed  in  the 
briefs^  that  a  tax-payer  cannot  maintain  this  action. 
We  suppose  that  counsel  wish  the  case  decided  on  its 
merits,  and  not  upon  an  issue  in  the  nature  of  one  raised 
by  a  dilatory  plea ;  for  their  arguments  go  almost  entirely 
to  the  point  of  the  constitutionality  and  validity  of  the 
part  of  the  charter  assailed.  We  think,  however,  that  in 
this  case,  where  it  is  proposed  to  take  all  the  public  moneys 
of  the  municipality  out  of  the  hands  of  their  legal  cus- 
todian, and  place  them  in  the  possession  and  control  of  a 
private  corporation,  a  tax-payer  has  sufficient  interest  in 
the  subject-matter  to  prevent,  by  suit,  the  consummation  of 
the  illegal  act 

The  judgment  is  reversed,  with  direction  to  the  su- 
perior court  to  overrule  the  demurrer  to  the  complaint 

Db  Haven,  J.,  and  Shaspstein,  J.,  concurred* 

Hearing  in  Bank  denied. 


[No.  14066.    In  Bank.— February  8»  189L] 

STANLEY  W.  HOYT,  Respondent,  v.  SAN  FRAN- 
CISCO AND  NORTH  PACIFIC  RAILROAD  COM- 
PANY,  Appellant. 

Appeal — ^Dismissal — ^Failure  to  Filb  Tbanscbipt  in  Tim — Ruu 
OF  Supreme  Court.-— Rule  3  of  the  supreme  court,  proTiding 
that  if  the  transcript  is  on  ille  when  notice  is  given  of  a 
motion  to  dismiss  the  appeal  for  failure  to  file  the  transcript 
in  time,  that  shall  be  a  sufficient  answer  to  the  motion,  will 
not  preclude  the  dismissal  of  an  appeal,  where  the  notice  of 
motion  is  given  before  the  filing  of  the  transcript,  although 
the  transcript  is  filed  a  few  hours  later  on  the  same  day. 

••\ — Priohitt  in  Time — ^Practiowb  op  Day. — Although  in  some 
cases  courts  will  not  take  cognizance  of  fractions  of  a  day 
to  determine  which  of  two  acts  was  first  In  point  of  time, 
yet  the  rule  is  necessarily  departed  from  when  the  question 
whether  one  legal  right  shall  have  priority  over  another  de- 
pends upon  the  order  of  events  occurring  upon  the  same  day. 
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MoTiOK  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  the  ci^  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  8.  Lippiit,  and  Charles  F.  Hanlan,  for  Appellant 

T.  /.  Crowley,  for  Respondent 

Dx  Havxn,  J. — The  appeal  in  this  case  was  dismissed 
by  the  court  in  Bank  on  December  11,  1890,  and  a  re- 
hearing thereafter  granted.  Upon  full  consideration  we 
are  satisfied  with  our  former  opinion,  and  for  the  reasons 
therein  stated,  the  motion  to  dismiss  the  appeal  must  be 
granted. 

It  is  true  that  for  some  purposes  a  day  is  regarded  as 
an  indivisible  unit,  and  that  in  the  cases  where  such 
rule  properly  applies,  courts  refuse  to  look  into  fractions 
of  a  day  for  the  purpose  of  determining  which  of  two 
acts  was  first  in  point  of  time;  but  when  the  question 
whether  one  legal  right  shall  have  priority  over  another 
depends  upon  the  order  of  events  occurring  on  the  same 
day,  this  rule  is  necessarily  departed  from.  (National 
Bank  v.  Burkhaxdt,  100  U.  S.  689 ;  Louisville  v.  Savings 
Bank,  104  U.  S.  474.)  And  in  Main  v.  Oilman,  11  Fed. 
Rep.  214,  it  is  said:  ^'It  is  insisted  that  the  law  knows 
no  fractions  of  a  day.  But  this  ancient  maxim  is  now 
chiefly  known  by  its  exceptions.  When  private  rights  de- 
pend upon  it,  the  courts  inquire  into  the  hour  at  which  an 
act  was  done,  or  a  decree  was  entered,  or  an  attachment 
was  laid,  or  any  title  accrued.'' 

In  the  case  of  Hill  v.  Finnigan,  64  Cal.  813,  the  ma- 
terial fact,  as  to  whether  the  notice  of  motion  to  dismiss 
was  given  prior  to  the  time  of  filing  the  transcript,  was 
a  matter  of  controversy,  and  what  was  there  said  about 
not  looking  into  fractions  of  a  day  for  the  purposes  of 
dismissing  an  appeal  must  be  considered  as  having  ref- 
erence only  to  the  then  state  of  facts  before  the  court, 
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and  the  general  language  there  used  should  not  be  con- 
sidered as  furnishing  a  rule  for  a  case  like  this^  in  which 
it  is  not  denied  that  the  notice  of  motion  to  dismiss  waa 
given  before  the  filing  of  the  transcript  on  appeaL 
Appeal  dismissed. 

MoFabulnd,  J.,  Patebsok,  J,,  Sharpsteiw,  J.,  Hab- 
BisoKy  J.,  Gaboutte,  J.,  and  Beatty,  C.  J.,  concurred. 

The  following  is  the  opinion  above  referred  to,  rendered 
by  the  court  in  Bank  on  December  11,  1890 : — 

The  CouET. — This  is  a  motion  to  dismiss  appeal  be- 
cause the  transcript  was  not  filed  in  tima  The  judg- 
ment was  rendered  May  26,  and  appeal  taken  June  12, 
1890.  September  16th,  ninety-four  days  after  the  taking 
of  the  appeal,  the  clerk  of  the  court  below  issued  his  cer- 
tificate, showing  that  no  transcript  had  been  prepared  or 
certified.  September  20th,  notice  of  motion  to  dismiss 
was  given,  accompanied  with  a  copy  of  the  clerk's  certifi- 
cate. This  was  served  at  9 :30,  a.  m.  At  3 :30y  p.  m.,  the 
fee  for  filing  the  transcript  was  paid  to  the  clerk  of  this 
court,  but  the  transcript  was  not  then  delivered  to  said 
clerk.  At  eight,  p.  m.,  of  that  day,  the  transcript  was 
served  on  counsel  for  respondent,  and  at  eleven,  p.  m., 
the  clerk  found  the  transcript  in  the  letter-box  at  his 
residence,  and  marked  it  filed  as  of  that  day.  Rule  8 
provides  that  if  the  transcript  is  on  file  when  the  notice 
is  given,  that  shall  be  a  sufficient  answer  to  the  motion ; 
and  counsel  now  invokes  the  rule  that  the  court  will  not 
take  cognizance  of  fractions  of  days.  We  appreciate  the 
force  of  and  the  reason  for  the  rule  so  invoked,  and 
have  no  doubt  sometimes  applied  it  on  motions  of  this 
kind.  But  where,  as  in  this  case,  an  event  had  actually 
occurred,  and  a  fact  been  established,  under  which  rights 
had  accrued  before  the  happening  of  another  event, 
which,  if  it  had  occurred  a  few  hours  before,  might  have 
defeated  those  rights,  we  think  it  the  duty  of  the  court 
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to  take  note  of  the  order  of  those  events,  even  though 
they  may  all  have  happened  on  the  same  day.  The 
court  has  been,  and  possibly  ought  to  be,  liberal  in  the 
matter  of  extending  time  for  the  filing  of  transcripts  or 
of  relieving  parties  from  the  effect  of  failure,  where  the 
delay  has  been  brief  and  good  cause  has  been  shown; 
but  in  this  case  no  attempt  was  made  to  secure  an  exten- 
sion of  time,  and  no  cause  or  excuse  is  shown  for  a  delay 
of  nearly  sixty  days  in  filing  a  transcript  so  brief  that  it 
could  have  been,  and  finally  was,  in  fact^  prepared  and 
filed  in  a  single  day.  If  the  general  rule  in  regard  to 
fractions  of  days  is  inevitably  to  apply  in  every  such 
case,  rule  3  of  this  court  may  as  well  be  repealed,  and  no 
limit  fixed  for  the  filing  of  transcripts.  Such  practice  as 
that  adopted  in  this  case  is  peculiarly  adapted  to  the  en- 
couragement of  appeals  for  delay,  and  ought  not  to  be 
countenanced  by  the  court  The  motion  is  granted,  and 
the  appeal  dismissed* 
Behearing  denied. 


[No.  18809.    Department  One. — ^February  6,  1891.] 

ABE  HASS,  Assignee,  etc.,  Respondent,  v.  WHIT- 
TIER,  FULLER  &  CO.,  Appellants. 

INSOLWITOT — ^PbKFEBKNCE    OF    CbEDITOB — ^RXOOVKBT    BT    ASSIONBB — 

Pleading. — Unless  it  appears  that  an  Insolvent  transferred 
his  property  to  a  creditor  within  one  month  before  proceed- 
ings In  Insolyency  were  Instituted,  with  the  view  or  intention 
on  his  part  to  glye  preference  to  the  creditor,  it  is  immaterial 
what  were  the  views  or  motives  of  the  creditor  in  receiving 
the  property,  or  what  he  suspected  or  believed  as  to  the 
solvency  of  the  debtor,  and  the  property  cannot  be  recovered 
from  the  creditor  by  the  assignee,  without  an  allegation  in 
the  complaint  as  to  the  intention  of  the  insolvent  debtor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 
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B(wclay,  Wilson  &  Carpenter,  for  Appellants 

Chapman  &  Hendrich,  and  Graves,  0*Melveny  £  Shank- 
land,  for  Kespondent. 

Vancliep,  C. — The  object  of  this  action  is  to  recover 
from  defendants  $856.99,  the  value  of  certain  personal 
property  alleged  to  have  been  sold  and  delivered  to  de- 
fendants by  the  insolvent  in  payment  of  his  debt  of  $900, 
within  one  month  before  the  filing  of  the  petition  against 
him  by  his  creditors,  contrary  to  the  provisions  of  sec^ 
tion  56  of  the  Insolvent  Act  of  1880.  The  judgment  of 
the  court  below  was  in  favor  of  plaintiff  for  the  sum  de- 
manded, and  the  defendants  appeal  on  the  judgment  roll, 
contending  that  neither  the  complaint  nor  the  findings 
of  fact  states  a  cause  of  action.  A  general  demurrer  to 
the  complaint  was  overruled. 

So  far  as  applicable  to  this  case,  section  55  of  the  In- 
solvent Act  is  as  follows :  ^'If  any  person,  being  insolvent, 
or  in  contemplation  of  insolvency,  within  one  month 
before  the  filing  of  a  petition  by  or  against  him,  with  a 
view  to  give  a  preference  to  any  creditor  or  person  hav- 
ing a  claim  against  him,  •  •  •  •  makes  any  payment, 
assignment,  transfer,  or  conveyance  of  any  part  of  his 
property,  ....  the  person  receiviDg  such  payment, 
....  having  reasonable  cause  to  believe  that  such  per- 
son is  insolvent,  and  that  such  ....  payment  •  •  •  . 
is  made  with  a  view  to  prevent  his  property  from  coming 
to  his  assignee  in  insolvency,  or  to  prevent  the  same 
from  being  distributed  ratably  among  his  creditors,  or 
to  defeat  the  object  of,  or  in  any  way  to  hinder,  impede, 
or  delay  the  operation  of,  or  to  evade  any  of  the  provi- 
sions of  this  act,  such  transfer,  payment,  conveyance, 
pledge,  or  assignment  is  void,  and  the  assignee  may  re- 
cover the  property,  or  the  value  thereof,  as  assets  of  such 
insolvent  debtor.** 

It  is  neither  alleged  in  the  complaint  nor  found  as  a 
fact  by  the    court,  that   the   insolvent   transferred   the 
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property  to  the  defendants  "with  a  view  to  give  a  pref- 
erence to  any  creditor  or  person  having  a  claim  against 
him'' ;  bnt  it  is  found  that  the  transfer  was  made  to  and 
received  by  the  defendants  in  satisfaction  of  a  valid  debt 
of  nine  hundred  dollars  due  them  from  the  insolvent 

It  is  further  foimd,  however,  that  the  property  was 
received  by  the  defendants  "with  a  view  to  give  said  de- 
fendants a  preference,  and  to  pay  said  indebtedness  to 
said  firm  (defendants)  before  and  in  preference  to  all 
other  creditors  of  said  Edgar  Sessions,  and  with  a  view 
to  prevent  the  said  property  so  transferred  from  coming 
to  his  assignee  in  insolvency,  and  to  prevent  the  same 
from  being  distributed  ratably  among  his  creditors,  and 
to  defeat  the  object  of  the  said  Insolvent  Act  of  1880; 
and  the  said  defendants,  and  each  of  them,  at  the  time 
of  said  assignment  and  transfer  and  acceptance  of  said 
properly,  had  reasonable  cause  to  believe,  and  as  plaintiff 
is  informed  and  believes  well  knew,  that  the  said  Edgar 
Sessions  was  insolvent,  and  that  said  transfer  and  assign- 
ment was  made  for  the  purpose  above  mentioned," — this 
finding  being  copied  from  the  complaint. 

Unless  the  insolvent  transferred  the  property  with  the 
view  or  intention  to  give  preference  to  some  creditor  or 
person  having  a  claim  against  him,  it  makes  no  difference 
what  were  the  views  or  motives  of  the  defendants  in  re- 
ceiving the  property,  or  what  they  suspected  or  believed 
about  the  solvency  of  Sessions. 

I  think  the  judgment  should  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  complaint. 

FooTE,  C,  and  Beloheb,  0.,  concurred. 

The  CouBT. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint. 

Hearing  in  Bank  denied. 
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[No.  13725.    Department  One.— February  5,  1891.] 

THE  SOUTHERN  CALIFOENIA  NATIONAL  BANK 
OF  LOS  ANGELES,  Respondent,  v.  H.  C.  WYATT 
KT  al.,  Defendants,  and  A.  H.  BUSCH,  Appel- 
lant. 

Negotiable  Paper — ^Liabiiitt  of  Subett — ^Notice  of  Demand  and 
Non-payment. — One  who  subscribes  his  name  upon  the  face 
of  a  Joint  note  as  an  accommodation  maker,  with  the  word 
"surety"  appended  to  his  signature*  is  liable  under  the  code 
as  a  maimer  and  not  as  an  indorser  of  the  note,  and  his  lia- 
bility does  not  depend  upon  due  notice  of  demand  and  non- 
payment 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

Graves,  O'Melveny  &  Shcmkland,  for  Appellant 

Barcla/y,  Wilson  £  Caarpe-tiier,  and  OottschdOc  dk  Luckel, 
for  Respondent. 

Belcher,  C. — ^This  is  an  action  upon  a  promissory 
note  dated  December  5,  1888,  and  payable  ninety  days 
after  date.  The  instrument  appears  to  be  a  joint  note, 
signed  by  each  of  the  defendants,  with  the  word  "surety** 
written  after  the  name  of  defendant  Busch. 

The  defendants,  other  than  Busch,  suffered  default 
He  answered,  and  alleged  that  he  signed  the  note  neither 
as  maker  nor  acceptor,  and  "that  he  wrote  his  name 
upon  said  negotiable  instrument  as  a  surety,  without  any 
consideration  whatever,  but  solely  for  the  accommoda- 
tion of  the  makers  of  said  instrument,  and  delivered  it, 
with  his  name  thereon,  to  co-defendant  Mitchell,  who 
delivered  the  same  to  the  plaintiff,  all  of  which  facts 
were  known  to  the  plaintiff  at  the  time  of  said  de- 
livery." He  further  alleged  that  no  notice  of  the  pre- 
sentment and  non-payment  of  the  note  was  g^ven  to 
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ff 
him  for  more  than  ten  days  after  its  maturity,  and  that 
he  never  waived  its  presentment  or  notice  of  its  dis- 
honor. 

The  conrt  below  gave  judgment  against  all  of  the  de- 
fendants,  and  the  defendant  Busch  appeals. 

It  is  contended  for  the  appellant — and  this  is  the 
only  point  made — that  as  he  wrote  "surety*'  after  his 
name,  and  was  known  by  the  payee  to  be  a  surety  for  the 
other  makers,  he  became,  in  legal  effect,  an  indorser  and 
not  a  maker  of  the  note,  and  was  discharged  from  liability 
thereon,  for  the  reason  that  no  notice  of  its  presentment 
and  non-payment  was  given  to  him  within  the  time  pre- 
scribed by  statute.  This  position  is  rested  upon  section 
3108  of  the  Civil  Code,  which  reads  as  follows:  "One 
who  writes  his  name  upon  a  negotiable  instrument,  other- 
wise than  as  a  maker  or  acceptor,  and  delivers  it,  with 
his  name  thereon,  to  another  person,  is  called  an  indorser, 
and  his  act  is  called  indorsement." 

We  do  not  think  the  judgment  can  be  reversed  on  this 
ground.  The  next  two  sections  of  the  code  are  as  fol- 
lows:— 

"Sec  8109.  One  who  agrees  to  indorse  a  negotiable 
instrument  is  boimd  to  write  his  signature  upon  the  back 
of  the  instniment,  if  there  is  sufficient  space  thereon  for 
that  purpose. 

"Sec.  8110.  When  there  is  not  room  for  a  signature 
upon  the  back  of  a  negotiable  instrument,  a  signature 
equivalent  to  an  indorsement  thereof  may  be  made  upon 
a  paper  annexed  thereto." 

In  Fessenden  v.  Summers,  62  Cal,  484,  cited  by  appel- 
lant, the  note  was  indorsed  in  blank  by  the  defendant 
Thompson,  before  delivery  to  the  payee.  The  indorse- 
ment was  for  the  purpose  of  adding  credit  to  the  note, 
and  plaintiff  made  a  loan  upon  the  strength  of  the  in- 
dorsement. The  question  was,  whether  Thompson  was 
to  be  treated  as  an  indorser  or  guarantor  of  the  note. 
It  was  held  that^  under  sections  3108  and  3117  of  the 
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Civil  Code,  he  was  an  indorser,  and  as  such  entitled  to 
notice  of  non-payment 

That  case  is  not  in  point,  for  the  reason  that  here  the 
appellant  did  not  indorse  the  note,  but  signed  his  name 
to  it  in  the  place  of  a  maker. 

Since  the  decision  of  And  v.  Magruder,  in  1858  (10 
CaL  282),  where,  as  here,  it  appeared  from  an  adderuhun 
to  the  name  of  one  of  the  makers  of  the  note  in  suit 
that  he  was  a  surety  thereon,  it  has  been  uniformly  held 
by  the  supreme  court  of  this  state  that  where  one  sub- 
scribes his  name  to  a  promissory  note  in  the  place  of  a 
maker,  he  will,  as  between  himself  and  the  payee^  be 
treated  as  a  maker,  and  held  liable  as  such,  thou^  he 
was  in  fact  only  a  surety  for  the  other  makers,  and  this 
was  known  to  the  payee  when  he  received  the  note. 
(Avd  V.  Magruder,  10  CaL  282;  Dom  v.  Cordvan,  24 
CaL  167 ;  86  Am.  Dec  63 ;  Demon  v.  Pardow,  34  CaL 
278;  Chafoin  v.  Rich,  77  CaL  476.) 

This  rule  has  not  been  changed  by  the  code,  and  the 
appellant  was  therefore  not  an  indorser  of  the  note,  and 
his  liability  did  not  depend  upon  due  notice  of  demand 
and  non-payment. 

We  think  the  judgment  should  be  affirmed,  and  so  ad- 
vise. 

FooTB,  0.,  and  Vanoijep,  C,  concurred. 

The  Court. — ^For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed. 
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[No.  13890.    Department  One. — February  6,  1891.] 

M.  N.  AVERY,  Appellant,  v.  G.  A,  CLARK  bt  ai,., 

Respondents. 

Vendor's  Lien— Eqijitt.— A  Tender's  lien,  proi>erl7  so  called,  is 
not  the  result  of  any  agreement  or  intention  of  the  parties, 
but  *8  a  simple  equity  raised  by  the  courts  for  the  benefit  of  a 
▼endor  of  real  estate,  after  he  has  parted  with  the  title. 

Id.— Express  Lien.— So  long  as  the  title  is  retained,  the  vendor 
has  an  express  lien  for  the  unpaid  purchase-money,  which 
exists  by  virtue  of  the  contract  of  sale  and  reservation  of 
the  title,  and  for  which  equity  makes  no  spe?'al  provision, 
but  leaves  the  parties  to  rely  upon  their  contract 

In. — Assignment. — The  express  lien  of  a  vendor  who  retains  the 
title  is  capable  of  assignment  and  enforcement  by  his  as- 
signee; but  the  implied  l*en  raised  by  equity,  in  favor  of  a 
vendor  who  has  parted  with  the  title,  is  a  privilege  purely 
personal  to  the  vendor,  and  is  not  assignable  even  by  ex- 
press contract,  nor  does  it  pass  to  the  assignee  of  the  vendee's 
obligation  for  the  purchase-money. 

Id. — ^Waiver — Securttt  foe  Fubchasb-monvt. — ^Although  it  is  com- 
petent for  the  vendor  to  take  security  for  the  payment  of 
the  purchase  price  of  the  land  which  he  has  conveyed,  and 
by  express  agreement  not  lose  the  right  to  resort  to  his  im- 
plied lien,  yet  his  taking  such  security  is  prima  facie  a  waiver 
of  the  lien,  and  in  the  absence  of  some  agreement  to  the 
contrary,  the  vendee  will  hold  the  land  discharged  from  the 
vendor's  lien. 

lo. — Mobtoage — Express  Lien  for  Purchase-money — Relation. — 
The  fact  that  a  mortgage  which  the  vendor  takes  at  the  time 
of  the  conveyance  is  expressed  to  be  for  the  purchase-money 
ot  the  land  conveyed  does  not  prevent  a  waiver  of  the  ven- 
dor's lien,  nor  can  it  have  the  effect  to  extend  the  mortgage 
lien  by  relation  to  the  date  of  the  contract  of  sale. 

Id. — ^IAeohanics'  Liens — Mortgage — Priority — Sale  of  Equity.— 
The  lien  of  a  material-man  for  lumber  furnished  for  a  dwell- 
ing will  take  precedence  of  a  mortgage  of  the  land  executed 
immediately  upon  a  conveyance  thereof,  but  after  the  time 
when  the  materials  were  commenced  to  be  furnished,  not- 
withstanding the  mortgage  was  given  for  the  purchase  price 
of  the  land  to  a  vendor  who  had  sold  it  to  the  mortgagor  prior 
to  the  furnishing  of  any  materials,  and  who  had  conveyed 
it  to  the  mortgagor  on  the  same  day  that  he  received  his 
own  deed  from  a  prior  vendor  from  whom  he  had  pur- 
chased it. 

Id. — Mortgage  at  Time  of  Conveyance— Priority — Construction 
OF  Code. — Section  2898  of  the  Civil  Code,  declaring  that  a 
mortgage  for  the  price  of  real  property,  given  at  the  time 
of  its  conveyance,  has  priority  over  all  other  liens  created 
against  the  purchaser,  subject  to  the  recording  laws,  does 
not  give  priority  to  the  mortgage  over  a  lien  for  building 
materials  furnished  to  the  vendee  of  the  land  prior  to  the 
conveyance.  Such  lien  has  priority  over  the  mortgage,  under 
section  1186  ot  the  Code  of  Civil  Procedure. 
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Id. — ^Notice  by  Vbndob  of  Equity. — Under  section  1191  of  the 
Code  of  Civil  Procedure,  the  vendor  under  a  contract  of  sale 
of  land,  with  knowledge  that  the  vendee  is  constructing  a 
building  thereon,  must  Rive  notice  that  he  will  not  be  re- 
sponsible for  the  improvement,  else  his  interest  in  the  land 
to  its  entire  extent  becomes  subject  to  liens  filed  pursuant 
to  the  law  regulating  mechanics'  liens. 

Mechanics'  Liens — Materials  Fubmished — Consistency  of  Find- 
ings— Pbesumption  upon  Appeal. — ^A  finding  that  materials 
of  a  specified  value  were  furnished  by  the  claimant  of  a  lien 
upon  a  dwelling-house  to  be  used  in  its  construction  Is  not 
inconsistent  with  a  finding  that  part  of  them  were  furnished 
by  another  party,  who  refused  to  deliver  the  same  until  paid 
for,  and  that  the  claimant  paid  such  other  party  therefor; 
and  it  must  be  presumed,  in  support  of  both  findings,  where 
the  appeal  is  upon  the  Judgment  roll  without  a  bill  of  ex- 
ceptions, that  the  evidence  showed  that  tS^  claimant  of  the 
lien  received  and  furnished  the  portion  of  the  materials  in 
question  under  his  contract  with  the  owner  of  the  dwelling- 
house. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  J.  Carran,  and  Walter  Bordwell,  for  Appellant 

Mechanics'  lien  cannot  take  precedence  of  any  lien  of 
which  the  claimant  had  notice  at  the  time  he  com- 
menced to  furnish  materials  or  perform  labor.  (Code 
Civ.  Proc,  sec.  1186;  Warden^s  Assignee  v.  Armat,  31 
Qratt  260.)  The  holder  of  a  lien  id  not  required  to  give 
notice  that  he  will  not  be  responsible  for  improvements. 
{Williams  v.  Santa  Clam  M.  Ass'n,  66  CaL  198.)  A 
vendor  has  only  a  lien  for  his  purchase-money,  whether 
he  retains  the  title  as  security  or  not  {Parker  v.  Kelly, 
10  Smedes  &  M.  194;  Jones  on  Mortgages,  ed.  1889,  c. 
6 ;  WiUis  v.  Wozencraft,  22  Cal.  616,  617.)  One  who  ad- 
vances money,  though  for  the  express  purpose  of  pay- 
ing for  materials  furnished,  is  not  entitled  to  a  lien. 
{Oodeffroy  v.  Caldwell,  2  Cal.  491;  66  Am,  Dec.  360.) 
Materials  furnished  after  the  mortgage  was  given  can 
have  no  precedence  over  it.  (Maru:hester  v.  Seaaie,  121 
Mass.  418;  C apron  v.  Strout,  11  Nev.  811-313.)  The 
deed    and    mortgage   between   the    vendor   and   vendcQ 
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were  but  the  continuance  of  the  pre-existing  relations 
of  the  parties.  (Stoner  v.  Nejf,  60  Pa.  St  268 ;  Jones  on 
Mortgages^  sees.  189^  217.) 

WeUa,  Quthrie  dk  Lee,  C.  McParland,  and  Albert 
CnUeher,  for  Respondents. 

A  vendor's  lien  is  a  personal  privilege  of  the  vendor, 
and  is  not  assignable.  {Dinghy  v.  Bamk  of  Ventura,  67 
CaL  470;  Rose  v.  Heintzen,  86  CaL  313;  Bancroft  v. 
Cosby,  74  CaL  684 ;  Bourn  y.  Grigsby,  21  CaL  172 ;  81  Am. 
Dec.  168 ;  Williams  v.  Yotmg,  21  CaL  227.)  The  lien  was 
merged  and  extinguished  by  the  mortgage.  Bobbins,  by 
consenting  to  and  advising  the  erection  of  the  dwelling,  is 
estopped  from  claiming  a  prior  lien.  (EscoUe  v.  Franks, 
67  CaL  137;  Fishbeck  v.  Phcenix  Ins,  Co.,  64  CaL  422; 
Dikenum  v.  Norrie,  36  CaL  94 ;  Kennedy  v.  Dumi,  68  Cal. 
340;  Elliott  v.  WoUfrom,  65  CaL  384;  Herman  on  Estop- 
pel, 1068 ;  Masterson  v.  West  End  N.  0.  B.  Co.,  72  Mo. 
342.)  Bobbins  was  bound  by  the  lien  by  reason  of  not  dis- 
affirming responsibility  by  notice.  (Code  Civ.  Proc,  sec. 
1192;  Phelps  v.  MaxwelVs  Creek  G.  M.  Co.,  49  CaL  336 ; 
Moore  v.  Jackson,  49  CaL  109;  Fuquay  v.  Stickney,  41 
CaL  683.)  The  whole  lien  relates  to  the  commencement 
of  supplying  materials,  and  no  part  can  be  postponed  to 
the  mortgage.  (Germania  B.  A  L.  Ass'n  v.  Wagner,  61 
CaL  349;  Barber  v.  Reynolds,  44  CaL  620;  Tibbetts  v. 
Moore,  23  CaL  208 ;  McCrea  v.  Craig,  23  Cal.  622;  Lum 
ber  Co.  v.  OottschaOc,  81  CaL  641.) 

Habbiboh,  J. — ^This  is  an  action  for  the  foreclosure 
«>f  a  mortgage  made  by  the  defendants  Humeston  to  one 
Bobbins,  and  by  him  assigned  to  the  plaintiff.  The 
defendants,  other  than  the  mortgagors,  are  claimants  of 
mechanics'  liens  for  labor  and  materials  furnished  in 
the  construction  of  a  dwelling-house  upon  the  premises 
described  in  the  mortgage.  Judgment  was  rendered  for 
a  sale  of  the  premises,  and  directing  that  out  of  the  pro- 
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(!eed8  of  the  sale  the  claims  of  the  respondents  (McCarthy, 
Clark  &  Humphreys)  should  have  priority  in  payment 
over  the  mortgage  claim  of  the  plaintiflE.  From  this 
judgment  the  plaintiff  has  appealed,  upon  the  ground 
that  his  claim  was  the  first  lien  upon  the  lands. 

The  ease  is  here  upon  the  judgment  roll  alone,  and 
presents  the  following  facts:  September  24,  1888,  A.  S. 
Robbins,  the  plaintiff's  assignor,  being  in  possession  of 
a  lot  of  land  in  Los  Angeles  under  a  contract  of  purchase 
from  one  Griffes,  who  was  the  owner,  made  an  agreement 
with  the  defendant  Cassie  M.  Humeston  to  sell  her  the 
same  for  the  sum  of  two  thousand  two  hundred  dollars,  of 
which  she  then  paid  two  hundred  dollars,  and  took  pos- 
session of  the  land.  This  agreement  was  never  recorded. 
In  the  latter  part  of  October  of  the  same  year,  the  de- 
fendant R  C.  Humeston,  husband  of  said  Cassie,  with  hei 
consent,  and  at  the  advice  of  Robbins,  began  the  construc- 
tion of  a  dwelling-house  upon  the  lot,  which  was  completed 
April  16,  1889.  No  written  contract  was  made  for  the 
construction  of  the  house,  and  its  value  or  cost  exceedr  d 
one  thousand  dollars. 

January  5,  1889,  Griffes  executed  to  Bobbins  a  deei! 
of  the  lot,  and  on  the  same  day  Robbins  conveyed  it  to 
Mrs.  Humeston,  and  at  the  same  time  Mrs.  Humeston 
and  her  husband  gave  him  their  four  promissory  notes 
for  five  hundred  dollars  each,  for  the  unpaid  amount  of 
the  price  thereof,  and  executed  the  mortgage  in  question 
to  secure  their  payment.  Both  of  the  deeds  were  re- 
corded on  the  day  of  their  date,  and  the  mortgage  two 
days  thereafter. 

March  19,  1889,  the  plaintiff  purchased  the  mortgage 
and  notes  from  Robbins,  who  on  that  day  "assigned" 
them  to  him. 

Prior  to  the  date  of  this  mortgage,  viz.,  December  3, 
1888,  the  respondents  Clark  &  Humphreys  entered 
into  a  verbal  contract  with  R.  C.  Humeston  to  furnish 
lumber  and  other  materials  as  might  be  required  in  the 
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construction  of  the  house,  and  between  that  day  and 
April  10,  1889,  furnished  materials  which  were  used  in 
»uch  construction  to  the  value  of  $2,017,  for  which  they 
afterwards  filed  their  claim  of  lien.  At  the  time  of  mak- 
ing this  contract  they  knew  that  Mrs.  Humeston  claimed 
the  land  under  a  contract,  and  was  indebted  to  Bobbins 
for  the  purchase-money  to  the  extent  of  two  thousand 
dollars.  The  court  does  not  find  on  what  day  Clark  & 
Humphreys  commenced  to  furnish  the  materials,  other 
than  that  it  was  ^^between  the  third  day  of  December, 
1888,  and  April  10,  1889";  but  it  is  conceded  in  the 
brief  of  counsel  for  appellant  that  they  commenced  to 
furnish  them  on  the  third  day  of  December,  1888. 

It  is  contended  by  the  appellant  that  by  virtue  of  the 
contract  of  sale  between  Bobbins  and  Mrs.  Humeston, 
there  was  created  in  favor  of  Bobbins  a  vendor^s  lien  for 
the  unpaid  portion  of  the  purchase-money,  which  was 
preserved  in  the  mortgage  that  was  taken  at  the  time 
Bobbins  conveyed  the  property  to  her,  and  that  the  right 
to  enforce  this  lien  passed  to  the  plaintiff  by  the  assign- 
ment to  him  of  the  notes  and  mortgage,  and  has  priority 
over  the  liens  of  the  respondents. 

A  vendor's  lien  is  not  the  result  of  any  agreement  or 
any  intention  of  the  vendor  and  vendee,  but  is  a  simple 
equity  raised  by  courts  for  the  benefit  of  the  vendor  of 
real  estate.  It  is  a  privilege  purely  personal,  and  can- 
not exist  in  favor  of  any  but  the  vendor.  It  does  not 
exist  in  his  favor  if  he  has  other  security  for  the  land 
which  he  has  conveyed.  It  is  not  assignable,  even  by 
express  contract,  nor  does  it  pass  to  the  assignee  of  the 
vendee's  obligation  for  the  purchase-money. 

It  has  been  uniformly  held  in  this  state  that  this  lien 
is  lost  by  any  act  on  the  part  of  the  vendor  manifesting 
an  intention  on  his  part  not  to  rely  upon  the  lien,  and 
that,  although  it  is  competent  for  him  to  take  securitv 
for  the  payment  of  the  purchase  price  of  the  land,  and 
by  an  express  agreement  not  lose  his  right  to  resort  to 
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this  lien;  yet  his  taking  such  security  is  prima  facte  a 
waiver  of  the  lien,  and,  in  the  absence  of  some  agree- 
ment to  the  contrary,  the  vendee  will  hold  the  land  dis- 
charged from  such  lien.  In  Htmt  v.  Waterman,  12  CaL 
301,  the  vendor  had  taken  a  mortgage  on  the  property 
sold,  for  the  payment  of  the  entire  purchase-money,  but 
by  reason  of  some  defect  the  mortgage  was  unavailing 
as  a  security.  He  then  brought  an  action  to  foreclose 
his  vendor's  lien.  The  court  says :  "The  question  in  this 
case  is  directly  presented  whether  in  this  state  a  ven- 
dor's lien  exists  when  a  mortgage  security  is  taken  for 
the  purchase-money.  Decisions  of  the  various  courts 
have  been  numerous  on  this  branch  of  jurisprudence,  and 
are  not  harmonious.  The  better  rule,  supported  by  the 
weight  and  number  of  authorities,  is  to  hold  the  silent 
lien  of  the  vendor  extinguished  whenever  the  vendor 
manifests  an  intention  to  abandon,  or  not  to  look  to  it; 
and  it  is  held  that  he  does  this  whenever  he  takes  other 
and  independent  security  upon  the  same  land,  or  a  por- 
tion of  the  same  land,  or  on  other  land.  When  he  looks 
to  other  security,  he  loses  this  tacit  lien."  In  Bawm  v. 
Grigsby,  21  Cal.  172,  81  Am.  Dec.  153,  Judge  Field,  de- 
livering the  opinion  of  the  court,  says:  ^'When  any  other 
independent  security  is  taken, — as  a  mortgage  on  the 
land  or  upon  other  property,  or  the  personal  responsibility 
of  a  third  person, — ^the  lien  is  held  to  be  waived,  unless 
there  is  at  the  time  an  express  agreement  for  its  retention. 
The  taking  of  a  distinct,  independent  security  is  presump- 
tive evidence  of  tlie  waiver." 

It  is  also  the  established  rule  in  this  state  that  this 
lien  is  not  assignable,  and  that  the  assignee  of  the  right 
to  recover  the  money  for  which  the  land  was  sold  cannot 
enforce  the  lien.  (Baum  v.  Origshy,  21  Cal.  172;  81  Am. 
Dec.  153;  Camden  v.  YaU,  28  Cal.  633.)  In  Baum  v. 
Orifjshy,  21  Cal.  172,  81  Am.  Dec  1532  ^^  cowrt  says: 
"The  cases  which  deny  that  the  lien  passes  with  the 
personal  security  of  the  vendee  do  not  rest,  except  in 
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a  few  instances,  upon  the  want  of  a  special  assignment 
from  the  vendor,  but  upon  the  groimd  that  the  lien  is 
in  its  nature  unassignablci  and  to  that  conclusion  we 
have  arrived.  •  •  •  •  The  assignee  of  a  note  given  for 
the  purchase-money  has  not  parted  with  the  property 
which  he  seeks  to  reach,  in  consideration  of  the  note  he 
has  received.  He  has  never  held  the  property,  and  has, 
therefore,  no  special  claims  upon  equity  to  subject  it  to 
sale  for  his  benefit.  The  particular  equity  of  the  vendor 
in  this  respect  cannot,  in  the  nature  of  things,  be  asserted 
by  another." 

These  principles  were  afterward  formulated  in  the 
Civil  Code,  which  provides  :^ — 

^'Sec  3046.  One  who  sells  real  property  has  a  vendor's 
lien  thereon,  independent  of  possession,  for  so  much  of 
the  price  as  remains  unpaid  and  unsecured  otherwise 
than  by  the  personal  obligation  of  the  buyer. 

"Sec.  3047.  Where  a  buyer  of  real  property  gives  to 
the  seller  a  vnritten  contract  for  payment  of  all  or  part 
of  the  price,  an  absolute  transfer  of  such  contract  by  the 
seller  waives  his  lien  to  the  extent  of  the  sum  payable 
under  the  contract'' 

Properly  speaking,  a  vendor's  lien  does  not  exist  until 
the  vendor  has  parted  with  his  title.  So  long  as  he  re- 
tains the  title  he  cannot  be  said  to  have  any  implied 
lien  upon  the  land.  The  security  which  he  then  has  for 
the  purchase-money  is  created  by  express  reservation, 
and  cannot  be  impaired  by  any  act  of  the  vendee.  This 
is  an  express  lien  existing  by  virtue  of  a  contract  exe- 
cuted between  the  parties,  and  is  capable  of  assignment 
and  enforcement  by  his  assignee.  {Taylor  v.  McKiruney, 
20  Cal.  618.)  Such  a  lien  is  open  and  manifest  to  the 
world,  and  is  entirely  different  from  the  secret,  invisible 
lien  which  the  law  implies  in  behalf  of  the  vendor  when 
he  parts  with  the  title,  and  which  is  known  only  to 
the  parties  to  the  transaction,  and  those  to  whom  they 

may   communicate   the  fact     For   such   a   lien   equity 
LXXXVII.  Cal.— 40 
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makes  no  special  proyision,  but  leaves  the  parties  to  rely 
upon  the  contract  which  they  have  executed  between 
themselves. 

Whatever  was  the  nature  of  the  security  held  by  Bob- 
bins prior  to  January  5,  1889,  by  virtue  of  the  contract 
of  sale  between  him  and  Mrs.  Humeston^  whether  it  was 
a  vendor's  lien  or  a  lien  in  the  nature  of  a  mortgage, 
or  whether,  inasmuch  as  he  did  not  himself  have  the 
title  to  the  land,  it  was  a  security  differing  from  either 
of  these,  when  he  took  the  promissory  notes  of  Mrs. 
Humeston  and  her  husband,  secured  by  their  mortgage 
upon  the  land  which  he  then  conveyed  to  her,  he  waived 
whatever  lien  he  had  prior  to  that  date,  and  thereafter 
had  only  the  lien  that  existed  by  virtue  of  the  mort- 
gage. The  unpaid  price  of  the  land  did  not  thereafter 
'^remain  unsecured  otherwise  than  by  the  personal  ob- 
ligation of  the  buyer."  In  addition  to  her  personal  ob- 
ligation, he  had  the  personal  obligation  of  her  husband, 
together  with  their  mortgage  on  the  land  to  secure  the 
same.  By  these  acts  his  vendor's  lien,  if  he  had  any, 
was  extinguished,  and  his  prior  security  was  merged  in 
the  mortgage,  and  became  an  open,  public,  and  express 
lien.  Nor  did  the  insertion  in  the  mortgage  of  the 
clause,  ^'This  mortgage  is  given  in  partrpayment  of  the 
purchase-money  of  the  within  described  property,"  have 
the  effect  to  extend  the  lien,  by  relation,  to  the  date  of 
the  contract  of  sale.  These  words  do  not  constitute  or 
imply  any  agreement  or  intention  for  the  preservation  of 
a  prior  lien.  The  fact  that  the  mortgage  which  the 
vendor  takes  at  the  time  of  the  conveyance  is  expressed 
to  be  for  the  purchase-money  of  the  land  is  none  tiie  less 
a  waiver  of  his  vendor's  lien. 

The  plaintiff  in  this  case  has,  however,  only  such 
ri^ts  of  lien  upon  the  land  as  Bobbins  could  transfer, 
and  such  as  he  did  transfer  on  the  19th  of  March,  1889, 
by  his  assignment  of  the  notes  and  mortgage.  He  does 
not  in  his  complaint  allege  any  assignment  to  him  of 
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any  other  lien  than  was  created  by  the  mortgage, — his 
allegation  being  that  ''on  the  nineteenth  day  of  March, 
1889,  for  a  valuable  and  sufficient  consideration,  said 
plaintiff  purchased  said  mortgage  and  notes  from  said 
A.  S.  Bobbins,  who  then  and  there  duly  assigned,  trans- 
ferred, set  over,  and  delivered  the  same  to  the  plaintiff" ; 
and  the  finding  of  the  court  is  in  accordance  with  this 
allegation.  We  have  seen  above  that  as  the  assignee  of 
Bobbins  he  is  not  entitled  to  assert  any  vendor's  lien  in 
his  own  behalf. 

Section  1186  of  the  Code  of  Civil  Procedure  declares 
that  ^Hhe  liens  provided  for  in  this  chapter  are  pre- 
ferred to  any  lien,  mortgage,  or  other  encumbrances 
which  may  have  attached  subsequent  to  the  time  when 
.    •   •    •  the  materials  were  commenced  to  be  furnished." 

Inasmuch  as  the  only  lien  which  the  plaintiff  has  is 
that  of  his  mortgage,  which  did  not  attach  to  the  land 
until  January  6,  1889,  and  as  the  respondents  commenced 
to  furnish  the  materials  for  which  their  lien  was  allowed 
prior  to  that  date,  it  follows  that  their  lien  was  preferred 
to  the  lien  of  the  plaintiff. 

Nor  do  the  provisions  of  section  2898  of  the  Civil  Code 
give  to  the  plaintiff,  under  the  facts  of  this  case,  priority 
for  the  lien  of  his  mortgage  in  disregard  of  this  section. 
Section  1192  of  the  Code  of  Civil  Procedure  provides  that 
"Every  building  .  .  .  constructed  upon  any  lands  with 
the  knowledge  of  the  owner,  or  the  person  having  or 
claiming  any  interest  therein,  shall  be  held  to  have  been 
constructed  at  the  instance  of  such  owner  or  person  hav- 
ing or  claiming  an  interest  therein,  and  the  interest 
owned  or  claimed  shall  be  subject  to  any  lien  filed  in  ac- 
cordance with  the  provisions  of  this  chapter,"  unless 
such  person  shall  give  notice  that  he  will  not  be  respon- 
sible for  the  same.  Not  only  did  Bobbins  fail  to  give 
any  such  notice,  but  the  court  finds  that  he  "consented 
to  and  advised  the  construction  of  said  dwelling^housei" 
Although  he  was  not  the  "owner^'  of  the  lands  u^ti^ 
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Januaiy  6,  1889,  yet  by  virtue  of  his  contract  with 
Griffee,  he  was  Tintil  that  date^  and  for  several  months 
prior  to  the  time  when  the  respondents  began  to  furnish 
materials,  a  ^^person  having  or  claiming  an  interest 
therein,"  and  that  interest,  to  its  entire  extent^  became 
subject  to  their  lien. 

The  principle  upon  which  liens  are  allowed  in  favor 
of  mechanics  and  material-men  is^  that  their  labor  and 
materials  have  given  value  to  the  buildings  upon  which 
they  have  been  expended,  and  that  it  is  inequitable  that 
the  owner  of  the  land,  who  has  contracted  with  them  for 
such  improvement,  or  who  has  stood  by  and  seen  the 
improvement  in  progress  without  making  objection, 
should  have  the  benefit  of  their  expenditures  without 
making  compensation  therefor.  Even  in  the  absence  of 
the  foregoing  provisions  of  the  code,  it  would  be  in  con- 
travention  of  well-established  rules  if,  under  the  facts  of 
this  case,  the  lien  of  Bobbins  should  have  priority  over 
that  of  the  respondents.  Having  advised  the  construc- 
tion of  the  dwelling-house  upon  land  then  owned  by 
him,  under  the  most  elementary  principles  of  equity  he 
would  not  be  permitted  to  avail  himself  of  this  increased 
value  for  the  purpose  of  enhancing  his  own  security  at 
the  expense  of  those  who  had  themselves  given  value  to 
the  land. 

lliere  was  no  error  in  allowing  to  Clark  &  Humphreys 
as  a  portion  of  their  claim,  the  sum  of  $190  for  certain 
glass  used  in  the  building.  The  court  found  that  Clark 
&  Humphreys  furnished  to  the  defendant  R.  C.  Hume- 
ston  materials  of  the  value  of  $2,037.84,  to  be  used  in 
the  construction  of  the  dwelling-house,  and  that  ''of  and 
included  in  said  amount  is  a  claim  for  glass,  amounting 
to  $190,  furnished  by  the  firm  of  Schlesinger  &  Gold- 
water,"  and  that  Schlesinger  &  Goldwater  refused  to 
deliver  the  same  until  paid  for.  The  court  does  not 
find  that  Schlesinger  &  Gk)ldwater  furnished  the  glass 
to   Humeston,    but   does    find    that   the    material    fur- 
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nislied  by  Clark  &  HumphrejB  to  Humeeton  was  of  the 
above  value,  and  that  included  in  this  amount  was  this 
claim  for  glass  which  Schlesinger  &  Qoldwater  refused  to 
deliver  until  paid  for,  and  that  Clark  &  Humphreys  paid 
Schlesinger  &  Gbldwater  for  the  glass.  These  findings 
are  entirely  consistent  with  the  fact  that  Clark  &  Hum- 
phreys agreed  with  Humeeton  to  furnish  the  glass  for 
the  dweUing-house,  and  for  that  purpose  bought  the  same 
from  Schlesinger  &  (Joldwater,  but  that  Schlesinger  & 
Goldwater  refused  to  deliver  the  glass  to  them  until  it 
was  paid  for^  and  that  thereupon  Clark  &  Humphreys 
paid  for  the  glass,  and  furnished  it  according  to  their 
contract  with  Humeeton.  As  the  appeal  is  taken  upon 
the  judgment  roll  without  any  bill  of  exceptions,  we 
must  assume  that  the  evidence  was  sufficient  to  support 
all  the  findings  of  the  court 

Hie  foregoing  principles,  which  give  priority  to  the 
lien  of  Clark  &  Humphreys,  are  also  applicable  to  the 
lien  of  McCarthy.  We  cannot  say  that  the  description 
of  the  land  in  the  claim  of  lien  filed  by  him  is  not  ^'suf- 
ficient  for  identification.''     (Code  Civ.  Proc.,  sec  1187.) 

The  judgment  of  the  court  below  is  affirmed. 

Patebson,  J.,  and  Oabouttb,  J.,  concurred* 
Hearing  in  Bank  denied. 


[No.  13730.    In  Bank.— February  7,  1891.] 

GEORGE    R     SHATTO,     Respondent,    v.    H.     A. 
CROCKER,  Appellant. 

BfALICIOUB    PBOBBCUTION — DAMAQEB — INJUBT   TO    FeEUNOS — ^PlXAD- 

IHO — ^BvniENCB. — In  an  action  for  damages  for  malicious  pros- 
ecution of  a  criminal  action,  injury  to  the  plaintiff's  feel- 
ings, caused  by  the  arrest,  may  be  proved  under  the  general 
allegations  of  damages,  and  need  not  be  specially  pleaded. 
Id. — ^Byu)K:«CB — ^Pboccedings  in  Criminal  Action — Insutficisnt 
Objection. — ^An  objection  to  the  introduction  of  certified  cop- 
ies of  all  the  proceedings  in  the  criminal  action,  the  papers 
being  attached  together  and  objected  to  aa  a  whole,  is  prop- 
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erly  oTerruled  where  part  of  the  erldenee  offered  fs  clearly 
admissible,  and  no  specification  is  made  as  to  the  particular 
papers  objected  to. 
Id.— Copy  of  Jubtiob's  Dookbt.— A  certified  copy  of  the  entries 
in  a  justice's  docket  is  prima  facie  erldence  of  the  facts 
stated,  and  is  admissible  for  plaintiff  in  an  action  for  ma- 
licious prosecution  of  a  criminal  proceeding  before  the  justice. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Lo6  Angeles  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  oonrtt 

/.  M.  Daanron,  for  Appellant. 

Anderson,  Fitzgerald  (6  Anderson,  for  BeapondenL 

Pateesow,  J. — This  is  an  action  for  damages  oc- 
casioned by  the  malicious  prosecution  of  a  criminal  ac- 
tion against  the  plaintiff  b^ore  a  justice  of  the  peace  of 
Los  Angeles  County. 

The  findings  of  the  court  were  in  favor  of  the  plain- 
tiff, and  judgment  was  entered  against  the  defendant  for 
the  suni  of  four  hundred  dollars  and  costs. 

Appellant  claims  that  the  court  erred  in  permitting 
the  plaintiff  to  testify  to  the  injury  to  his  feelings,  caused 
by  the  arrest,  the  only  special  damages  alleged  being 
twenty-five  dollars  paid  an  attorney  for  the  defense  of 
the  respondent  in  a  criminal  action,  and  fifty  dollars 
loss  on  account  of  detention  from  business  for  two  days. 

We  think  that  the  evidence  was  properly  allowed  un- 
der the  general  allegations  as  to  damages.  Bodily  pain 
and  suffering  come  under  the  head  of  general  damages, 
because  they  result  naturally  and  directly  from  bodily 
harm,  and  injuries  to  the  feelings  flow  as  naturally  and 
as  directly  from  treatment  like  that  complained  of  herein. 
(1  Sutherland  on  Damages,  sees.  763-766.) 

Appellant  contends,  also,  that  the  court  erred  in  over^ 
ruling  his  objection  to  the  introduction  in  evidence  of 
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copies  of  the  complaint,  warrant  of  arrest^  proceedings) 
and  docket  entries  in  the  criminal  action  tried  before 
the  justice  of  the  peace  certified  by  the  latter. 

The  papers  were  attached  together,  and  were  objected 
to  as  a  whole.  They  included  a  certified  copy  of  the 
entries  in  the  docket  Such  copy  is  made  prima  facte 
evidence  of  the  facts  stated  by  the  provisions  of  section 
912  of  the  Code  of  Civil  Procedure.  As  some  of  the  evi- 
dence offered  as  a  whole  was  admissible,  and  as  appel- 
lant failed  to  specify  any  particular  portion  to  which  he 
addressed  his  objection,  there  was  no  error  in  the  ruling 
of  the  court  (Board  of  Education  v.  Eeenan,  65  Cal. 
647.)  Furthermore,  it  appears  from  the  defendant's  own 
evidence  that  he  prosecuted  the  case  referred  to,  and  that 
the  plaintifF  was  acquitted. 

Judgment  and  order  affirmed. 

Habbison,  J.,  and  Qarouttb,  J.,  concurred. 


[No.  13909.    In  Bank.— February  9,  1891.] 
W.  B.  WINN,  Respondent,  v.  RODY  SHAW,  AppEtr 

LANT. 
OOUKTT  GOVEBNinENT  ACT— PUBCHASE  OF  RXAL  PrOPEBTT — ^PUBLIOA- 

noi^  OF  Notice — Mandatobt  Statute — Powke  of  Supebvisobs. 
— ^The  provision  of  the  County  QoTemment  Act  requiring 
the  board  of  superylsors  of  a  county  to  publish  notice  of 
their  intention  to  make  a  purchase  of  real  property  for  the 
benefit  of  the  county  in  some  newspaper  of  general  circula- 
tion published  In  the  county,  etc.,  is  mandatory,  and  operates 
as  a  limitation  upon  the  power  of  the  board  to  make  any 
purchase  of  real  property  unless  the  publication  is  made  as 
directed. 

Id. — ^Pbioe  op  Publication  —  Combination  of  Newspafebs. — ^The 
fact  that  no  newspaper  published  in  the  county  is  willing  to 
publish  the  notice  for  the  pr^ce  fixed  by  the  supervisors,  and 
that  all  the  newspapers  published  in  the  county  have  com- 
bined to  charge  higher  rates  for  advertising  than  the  board 
are  willing  to  pay,  cannot  affect  or  alter  the  jurisdiction  of 
the  board,  or  confer  upon  It  power  to  purchase  real  property 
wHhout  making  the  publication  required  by  the  statute. 

Id. — Validitt  of  Newspapeb  Combination. — ^The  question  as  to 
the  yalidity  of  a  contract  between  newspapers  adopting  a 
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imif onn  schedule  of  prices  for  advertising  and  printing,  in- 
cluding all  county  work,  is  not  inyolyed  in  an  action  to  pre- 
▼ent  an  illegal  pajrment  for  land  purchased  by  the  supers 
Tisors  without  the  publication  of  any  notice. 

Id. — ^Injunction  —  Rbstbaxnino  Axtditob  fbom  Drawino  Ttjjdbat. 
Wabbant— Suit  bt  Taz-patbb. — ^A  tax-payer  may  sue  to  en- 
join the  county  auditor  from  drawing  his  warrant  in  pay- 
ment for  the  purchase  of  land  of  Which  no  notice  has  been 
published. 

Id. — Intebbst  or  Tax-pateb. — A  tax-payer  of  a  county  has  such 
an  interest  in  the  proper  application  of  funds  belonging  to 
the  county  that  he  may  maintain  an  action  to  prevent  their 
withdrawal  from  the  treasury  in  payment  or  satisfaction  of 
demands  which  have  no  yalldity  against  the  county. 

Id. — ^Damage  to  Ck)UNTT — Illbqal  Pcjbchase. — It  cannot  be  in- 
quired whether  the  county  will  gain  or  lose  by  an  illegal 
purchase  of  land,  in  an  action  to  restrain  the  drawing  of  a 
warrant  In  payment  therefor,  it  being  sufficient  to  support 
the  action  that  the  purchase  was  made  without  authority 
of  law. 

Appeal  from  a  jud^rment  of  the  Superior  Court  of 
San  Benito  County. 

The  faots  are  stated  in  the  opinion  of  the  court 

Briggs  <6  Htidner,  for  Appellant 

lliis  action  will  not  lie  to  restrain  the  drawing  of  a  war^ 
rant,  there  being  an  adequate  remedy  at  law  for  the 
county.  (County  Government  Act,  sees.  6,  8;  Branch 
Turnpike  Co.  v.  Supervisors,  18  OaL  190 ;  Trinity  Co.  v. 
McCammon,  25  Cal.  120;  Linden  v.  Case,  46  Cal.  174, 
McCoy  V.  Briant,  68  Cal.  249 ;  Cohen  v.  Gray,  70  Cal.  86 ; 
Hedges  v.  Dam,  72  Cal.  622 ;  Merriam  v.  Supervisors,  72 
CaL  619 ;  Doolitile  v.  Supervisors,  18  N.  Y.  162 ;  Roose- 
velt V.  Draper,  23  ^N*.  Y.  323.)  It  does  not  appear  that  the 
counly  will  suffer  any  damage.  (Trinity  Co.  v.  McCam- 
mon, 26  CaL  121 ;  Mechanics'  Foundry  v.  Byall,  75  CaL 
602.)  This  is  not  a  proceeding  to  set  aside  the  order  of 
the  supervisors  or  to  annul  it,  and  it  remains  as  passed. 
(Colusa  Co.  V.  De  Jamett,  65  CaL  373;  Fall  v.  Pain£,  23 
302 ;  Tilden  v.  Sacramento,  41  CaL  70. )  Plaintiflf  cannot 
take  advantage  of  his  own  wrong  in  refusing  to  publish 
notice.  (Civ.  Code,  sees.  3515,  3617.)  The  combination 
of  the  newspapers  was  illegaL     (Valentine  v.  Stewart,  15 
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CaL  388 ;  8u;an  v.  Chorpenning,  20  Cal.  182 ;  Spence  v. 
Harvey,  22  Cal.  837 ;  83  Am.  Dec  69 ;  Packard  v.  Bird, 
40  Cal.  378;  Edwards  v.  Estell,  48  Cal.  194;  Damelwitz 
V.  Sheppard,  62  Cal.  340;  Saaiia  Clara  V.  M.  <6  L.  Co.  v. 
Hayes,  76  CaL  387;  9  Am.  St  Eep.  211;  Brisbane  v. 
Adams,  8  N.  T.  129;  Saratoga  Co.  Bank  v.  King,  44 
N.  Y.  87;  Ama*  v.  PUtsburg  E.  C.  Co.,  68  N.  Y.  666.) 

Montgomery  <&  Scott,  Michael  Muttony,  and  William 
Grant,  for  Beapondent. 

The  board  had  no  power  to  purchase  the  land  without 
publication  of  notice.  (County  Government  Act^  sec 
25;  Dillon  on  Municipal  Corporations,  sees.  447-449.) 
Injunction  will  lie  at  suit  of  a  tax-payer  to  restrain  an 
unauthorized  payment  of  county  funds.  (Sands  v. 
Pfeiffer,  10  Cal.  264;  Foster  v.  Colemmi,  10  Cal.  280; 
Shakespeaa-  v.  Smith,  77  Cal.  638;  11  Am.  St.  Rep.  327; 
Andrews  v.  PrcUt,  44  Cal.  309;  McCord  v.  Pike,  121  HI. 
28;  2  Am.  St.  Rep.  85,  and  note;  2  High  on  Injunctions, 
last  ed.,  sees.  1251,  1298,  1309 ;  2  Dillon  on  Municipal 
Corporations,  4th  ed.,  sees.  504,  914,  et  seq.) 

De  Haven,  J. — This  is  an  appeal  by  the  defendant, 
Shaw,  who  is  the  auditor  of  the  county  of  San  Benito, 
from  a  judgment  enjoining  him,  as  such  auditor,  from 
drawing  a  warrant  of  said  county  in  favor  of  one  Hodges. 
The  court  found  that  the  plaintiflF  is  a  resident,  elector, 
and  tax-payer  in  the  county  of  San  Benito;  that  the  board 
of  supervisors  of  said  county  made  an  order  declaring 
their  intention  to  purchase  from  one  Hodges,  for  the 
sum  of  $550,  a  certain  described  piece  of  land  for  the  use 
of  the  county,  and  directed  the  clerk  to  give  notice  of 
said  intention,  as  required  by  law;  that  there  were  at  all 
times  two  newspapers  of  general  circulation  published 
in  said  county,  but  said  notice  of  intention  was  not  pub- 
lished in  any  newspaper  in  said  county;  that  without 
such  publication,  the  board  of  supervisors,  at  the  time 
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fixed  in  said  notice  of  intention,  passed  an  order  to  pur- 
chase said  real  estate^  and  directed  the  appellant,  as 
auditor,  to  draw  his  warrant  on  the  county  treasurer  for 
the  sum  of  $550  in  favor  of  said  Hodges,  upon  the  deliv- 
ery of  a  deed  conveying  the  title  to  said  land,  to  be  ap- 
proved by  the  district  attorney,  and  that  defendant  threat- 
ens, and  will,  unless  restrained,  draw  said  warrant,  in 
accordance  with  said  order. 

The  findings  further  show  that  in  January,  1890,  the 
board  of  supervisors  of  said  county  fixed  the  price  of  all 
county  advertising  for  the  ensuing  year  at  seventy-five 
cents  per  square  for  the  first  insertion,  and  twenty-five 
cents  for  each  subsequent  insertion.  In  March  follow- 
ing, the  plaintiff  and  one  Shaw,  who  were  the  proprietors 
of  the  two  only  newspapers  published  in  the  county,  en- 
tered into  an  agreement,  adopting  a  uniform  schedule  of 
prices  to  be  charged  by  them  for  advertising  and  print- 
ing,  stipulating  that  the  same  should  '^extend  to  all  county 
work,  and,  where  possible  and  necessary,  said  county  work 
shall  be  divided  as  equally  between  the  two  offices  as 
possible,  each  receiving  a  profit  proportionate  to  the  work 
dona"  By  this  agreement  said  newspaper  proprietors 
were  to  charge  for  county  printing  one  dollar  and  fifty 
cents  per  square,  first  insertion,  and  seventy-five  cents 
per  square  for  each  subsequent  insertion. 

The  court  further  finds  that  neither  of  said  newspapers 
was  "willing"  to  publish  said  notice  of  intention  for  the 
price  fixed  by  the  board  of  supervisors,  *T)ut  they  were 
at  all  times  willing  and  able  to  publish  the  same  at  the 
rate  fixed  by  their  agreement" 

It  is  also  averred  in  the  complaint,  and  not  denied  in 
the  answer,  "that  the  said  sum  of  money  will  be  paid 
by  the  treasurer  of  the  said  county  of  San  Benito  to  said 
T.  I.  Hodges  upon  receipt  of  said  warrant  and  the  de- 
livery of  said  deed." 

The  foregoing  constitute  all  the  material  facts  neces- 
sary to  be  considered  in  giving  judgment  on  this  appeal. 
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1.  The  County  Gbvemment  Act  provides  as  follows: — 

''Sec.  25.  The  boards  of  supervisors  in  their  respect- 
ive counties  have  jurisdiction  and  power,  under  such 
limitations  and  restrictions  as  are  prescribed  by  law: 
•  ...  8.  To  purchase  ....  any  real  or  personal 
property  necessary  for  the  use  of  the  county;  .... 
but  no  purchase  of  real  property  must  be  made  unless  a 
notice  of  the  intention  of  the  board  to  make  such  purchase, 
describing  the  property  to  be  purchased,  the  price  to  be 
paid  therefor,  from  whom  it  is  proposed  to  be  purchased, 
and  fixing  the  time  when  the  board  will  meet  to  consum- 
mate such  purchase,  shall  be  published  for  at  least  three 
weeks  in  some  newspaper  of  general  circulation  pub- 
lished in  the  county,  or  if  none  be  published  in  the 
counly,  then  by  posting  such  notice,''  etc. 

This  provision  of  the  statute  prescribing  the  manner 
in  which  the  board  shall  proceed  in  making  a  purchase 
of  real  property  cannot  be  construed  as  simply  directory, 
but  such  provision  operates  as  a  limitation  upon  the 
power  of  that  body  to  make  any  purchase  of  real  prop- 
erty; and  unless  the  publication  is  made  as  directed,  the 
board  has  no  jurisdiction  to  act  at  all.  Hie  manifest 
design  of  the  law  is,  that  notice  of  such  proposed  action 
shall  be  given  to  the  tax-payers  of  the  county  whose  prop 
erty  may  be  affected  by  such  a  purchase,  so  that  by  re 
monstrance  or  petition  they  may  be  able  to  prevent  it 
or  at  least  be  afforded  the  opportunity  to  be  heard  ir 
the  matter;  and  we  have  no  doubt  that  a  compliance  witL 
the  statute  in  this  respect  is  essential  to  the  validity  of 
any  such  contract  of  purchase. 

It  is  urged,  however,  that  to  hold  this  provision  of 
the  statute  mandatory  is  to  place  it  in  the  power  of  news- 
paper publishers  to  enter  into  illegal  combinations, 
wliidi,  in  effect,  deprive  the  board  of  supervisors  of  any 
voice  in  the  matter  of  determining  what  shall  be  paid 
by  the  county  for  such  publications,  or  of  exercising  any 
judgment  in  relation  to  such  subject     And  it  is  argued 
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that  this  case  affords  an  illustration  of  the  manner  in 
which  a  county  may  be  subjected  to  the  payment  of  ex- 
orbitant charges,  or  else  cease  to  perform  such  govern- 
mental functions  as,  in  order  to  be  legally  exercised,  re- 
quire published  notice  at  some  stage  of  the  proceeding, 
one  instance  of  which  is  to  be  found  in  the  section  of 
the  County  Government  Act  relating  to  the  enactment  of 
ordinances.  This  is  an  argument,  however,  which  could 
more  properly  be  addressed  to  the  legislature.  The  lan- 
guage of  the  statute  under  consideration  is  plain,  and 
the  court  must  give  effect  to  it  as  it  is  written ;  and  if  the 
evils  suggested  are  likely  to  flow  from  this  construction, 
the  remedy  must  be  by  legislative  action.  Doubtless  the 
law  could  be  amended  so  as  not  to  destroy  its  eiRciency, 
by  providing  that  the  publication  may  be  made  in  any 
paper  circulating  in  the  county,  or  giving  the  board  a 
discretion  in  selecting  a  paper  likely  to  give  notice. 

2.  The  appellant  contends  that  a  tax-payer  cannot  main- 
tain an  action  in  this  class  of  cases,  and  as  authority  for 
this  position  refers  to  the  cases  of  Linden  v.  Cfise,  46  Cal. 
174;  McCoy  v.  Briant,  58  Cal.  249;  and  Merriam  v. 
Board  of  Supervisors,  72  Cal.  519.  While  there  is  some 
general  language  in  each  of  these  cases  which  lends  sup- 
port to  the  contention  of  the  appellant  on  this  point,  still 
they  are  on  facts  distinguishable  from  this,  as  in  neither 
of  thera  did  it  appear  that  the  remedy  of  injunction  was 
necessary  in  order  to  keep  the  county  money  from  being 
illegally  drawn  from  the  treasury.  But  be  that  as  it 
may,  we  are  of  opinion  that  a  tax-payer  of  a  county  has 
such  an  interest  in  the  proper  application  of  funds  be- 
longing to  the  county  that  he  may  maintain  an  action 
to  prevent  their  withdrawal  from  the  treasury  in  pay- 
ment or  satisfaction  of  demands  which  have  no  validity 
against  the  county.  The  weight  of  authority  seems  to 
be  in  harmony  with  this  view.  (Crampton  v,  Zahriskie, 
101  U.  S.  601 ;  2  Dillon  on  Municipal  Corporations,  4th 
ed.,  sees.  914,  922.) 
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In  Foster  v.  Colenum,  10  Cal.  279,  the  right  of  the  tax- 
payer to  maintain  such  an  action  seems  to  have  been 
assumed;  and  in  the  later  case  of  Shakespear  v.  Smith, 
77  Cal.  638,  11  Am.  St  Rep.  327,  it  was  held  that  a  tax- 
payer of  a  school  district  could  compel  the  cancellation 
of  an  illegal  warrant  drawn  upon  the  superintendent  of 
schools,  and  that  such  officer  could,  in  the  same  action, 
be  restrained  from  drawing  a  requisition  on  the  county 
auditor,  as  directed  by  such  illegal  order. 

3.  It  is  further  urged  that  there  is  no  allegation  or 
finding  that  the  county  or  plaintiff  will  suffer  any  dam- 
age if  the  land  of  Hodges  is  accepted  and  paid  for;  that 
it  does  not  appear  that  its  value  is  any  less  than  the 
price  agreed  to  be  paid  for  it.  But  the  question  here  is 
not  whether  the  county  will  profit  or  lose  by  the  trans- 
action. If  the  law  forbids  the  making  of  such  a  contract 
unless  preceded  by  publication  of  the  notice  of  intention 
to  make  it,  that  must  be  the  end  of  the  matter,  as  in 
such  case  there  can  be  no  legal  liability  on  the  part  of  the 
county  to  pay,  and  the  object  of  this  action  is  to  prevent 
an  illegal  payment  of  public  money.  The  principle  was 
applied  in  Shakespear  v.  Srmth,  77  Cal.  638;  11  Am.  St. 
Eep.  327.  In  that  case  it  was  not  denied  that  the  school 
district  was  justly  indebted  to  the  payee  in  the  order 
named,  and  the  court  said:  "The  only  vice  in  the  trans- 
action consists  in  its  allowance  by  a  party  in  interest, 
which  raises  an  implication  of  fraud,  and  renders  the 
order  void."  The  vice  of  the  contract  in  this  case  is, 
that  it  was  made  without  authority  of  law,  and  this  ap- 
pearing, it  is  void. 

There  are  other  matters  discussed  in  the  brief  of  coun- 
sel, but  we  have  not  thought  it  necessaiy  to  discuss  them. 

Tlie  question  as  to  the  validity  of  the  contract  made 
between  the  proprietors  of  the  newspapers  is  not  involved 
in  this  case.     Judgment  affirmed. 

Bkatty,  0.  J.,  McFabland,  J.,  Habrison,  J.,  Patbb- 
80N,  J.,  Shabpstein,  J.,  and  Gaboutte,  J.,  concurred. 
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[No.  20190.    In  Bank.— February  9,  1891.] 
Ex  Paste  CHARLES  HENRY  CLARK,  on  HABEi.- 

COBPUS. 

Adoption — Void  Obde»— Diffkreitt  Namss. — ^An  order  of  adoptior 
of  a  child  is  Toid,  and  affords  no  warrant  for  the  detentior 
of  the  child  from  its  parents,  where  it  appears  that  the 
parents  consented  to  the  adoption  of  the  child  by  a  person 
of  one  name,  that  the  agreement  to  adopt  is  signed  by  an- 
other name,  and  that  the  detention  is  by  a  person  whose 
name  does  not  appear  in  the  record  of  the  proceeding,  there 
being  nothing  in  the  record  to  show  that  the  three  names 
indicate  one  and  the  same  person. 

[D. — ^Residence  of  Person  Adopting. — It  is  essential  to  the  valid- 
ity of  an  adoption  that  the  record  should  show  that  the 
person  adopting  the  child  is  a  resident  of  the  county  in  which 
the  order  of  adoption  was  made. 

ID. — SuPEsioB  CouBT— Special  and  Ljmtted  JuBisDionuN. — In  cases 
of  adoption,  the  power  of  the  superior  court  is  special  and 
limited,  and  not  exercised  according  to  the  course  of  the 
common  law;  and  its  Jurisdiction  must  affirmatively  appear 
by  the  record  as  to  both  subject-matter  and  the  person,  not- 
withstanding the  court  is  one  of  general  jurisdiction. 

fn. — OoMMON  Law — Statutoet  Right — Strict  Gompuancb  with 
Statute. — ^The  right  of  adoption  is  purely  statutory,  and  un- 
known to  the  common  law  and  repugnant  to  its  principles; 
and  the  provisions  of  the  statute  must  be  strictly  followed, 
and  every  condition  prescribed  therein  strictly  complied  with, 
else  the  child  by  adoption  cannot  inherit  from  the  adopting 
parent 

Id.— Rights  of  Natural  Parents — Doubts  Resolved  in  their  Pa- 
foe. — No  transfer  of  the  rights  of  natural  iMirents  can  be 
acquired  by  adopting  parents  unless  the  statute  regulating 
adoption  is  strictly  followed,  and  all  doubts  in  controversies 
between  the  natural  and  the  adopting  parents  should  be  re- 
solved in  favor  of  the  former. 

Id. — Habeas  CJorpus — ^Amendment  of  Record  of  Adoption. — Pro- 
ceedings taken  to  amend  the  record  of  adoption  pending  the 
determinations,  upon  writ  of  habeas  corpus,  of  the  right  to  a 
transfer  of  the  child  from  the  custody  of  the  adopting  par- 
ties to  the  custody  of  its  natural  parents,  cannot  affect  the 
decision  of  the  court  upon  the  writ,  which  must  take  the 
record  as  it  finds  it,  and  determine  the  rights  of  the  parties 
accordingly. 

[D. — ^Estoppel  of  Parents — ^Acqxtiescencb. — The  natural  parents 
are  not  estopped  from  asserting  their  right  to  the  custody 
of  their  child  as  against  an  illegal  order  of  adoption,  by 
acquiescence  in  the  claim  of  the  adopting  parents  for  several 
years. 

[D. — ^Fitness  for  Custody  of  Chh-d. — ^The  relative  fitness  of  the 
respective  parties  to  care  for  the  child  cannot  be  inquired 
into  upon  fiabeas  corpus,  if  It  is  conceded  that  both  parties 
are  competent  and  fit  persons  to  care  for  the  child 
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Id. — ^BlCANGXPATIOlf  OF  CHILD-— CONSnTT  TO  IlXBDAL  ADOPTION. — ^Al- 

thoagh  a  parent  la  not  entitled  to  the  custody  of  a  child 
who  iB  ^d  enough  to  work  and  care  for  himself,  after  con- 
senting to  his  emancipation,  there  can  be  no  basis  for  such 
a  claim,  where  the  minor  is  a  young  child  Incapable  of  caring 
for  himself,  because  of  mere  consent  of  the  parents  to  ab 
illegal  order  of  adoption. 

Pbooxsdiko  in  the  Supreme  Court  upon  writ  of  ha- 
beas corpus*  The  facts  are  stated  in  the  opinion  of  the 
oonrL 

M.  Cooney,  for  Petitioner. 

Henry  I.  Kowalsky,  for  Bespondenta. 

PATSBSoiri  J. — ^Petitioner  is  the  mother  of  Charles 
Henry  Clark^  a  minor,  and  the  respondents,  who  are 
husband  and  wife,  claim  that  he  has  become  their  child 
by  adoption.  This  daim  is  based  upon  an  order  made 
November  16,  1888,  by  Hon.  John  F.  Finn,  one  of  the 
judges  of  the  superior  court  of  the  city  and  county  of 
San  FranciscOb  Attached  to  the  order  is  a  written  con- 
sent signed  by  James  P.  Clark  and  Annie  £w  Clark,  the 
parents  of  the  child,  consenting  that  'Wd  Charles 
Henry  Clark  may  be  adopted  by  Jacob  Reulein.'*  Fol- 
lowing this  is  a  written  agreement  and  consent  signed 
by  Dcmd  Beulein  and  Mrs.  Eate  Beulein,  in  which  the 
latter  consents  that  David  Beulein  might  adopt  the 
child,  and  in  which  David  Beulein  agrees  to  adopt 
the  child  and  treat  him  thereafter  in  all  respects  as  his 
own  lawful  child*  The  order  of  the  judge  recites  that 
the  parents,  James  P.  and  Annie  E.  Clark,  and  Jacob 
Beulein  and  Eatie  Beulein,  his  wife,  appeared  before 
him,  bringing  with  them  said  Charles  Henry  Clark,  aged 
two  years  and  eleven  months;  that  he  examined  each  of 
said  persons  separately,  and  from  such  examination 
found  that  Jacob  Beulein  was  desirous  of  adopting  said 
Charles;  that  his  wife,  Katie,  consented  to  sudi  adop- 
tion, and  that  it  was  for  the  best  interests  of  the  child 
that  such  adoption  should  take  place;  that  the  parents 
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having  signed  the  necessary  consent,  and  said  Jacob  Reu- 
lein  having  executed  the  proper  agreement,  it  was  there- 
fore ordered  that  said  Charles  Henry  Clark  should  thence- 
forth be  regarded  and  treated  in  all  respects  as  the  child 
of  said  Jacob  Keulein. 

The  petitioner  herein  alleges  that  the  child  is  un- 
strained of  his  liberty  by  John  D.  Eeulein  and  Katie 
Reulein.  The  writ  was  addressed  to  them,  and  an 
answer  has  been  filed,  signed  by  John  D.  Reulein  and 
Katie  Reulein,  admitting  that  they  hold  the  custody  of 
the  child,  and  claiming  the  right  to  do  so  under  the  order 
above  referred  to. 

It  will  be  observed  that  the  parents  consented  to  the 
adoption  of  their  child  by  Jacob  Reulein ;  that  the  agree- 
ment to  adopt  is  signed  by  David  Reulein ;  and  that  the 
order  of  the  court  gives  the  child  to  Ja4:ob  Reulein. 
There  is  nothing  in  the  record  of  the  proceeding  to  show 
that  the  names  Jacob  Reulein,  David  Reulein,  and  John 
D.  Reulein  indicate  one  and  the  same  person. 

In  our  opinion,  the  order  is  void,  and  affords  respond- 
ents no  warrant  for  the  detention  of  the  child.  It  con- 
fers no  right  upon  them,  and  is  manifestly  too  uncertain, 
when  read  in  connection  with  the  agreements  and  con- 
sents upon  which  it  was  based,  to  render  any  one  liable 
as  the  parent  by  adoption, — especially  one  whose  name 
does  not  appear  in  the  record  at  all. 

There  is  another  objection  which  is  fatal  to  the  valid- 
ity of  the  proceeding.  Section  226  of  the  Civil  Code 
provides  that  all  the  persons  interested  must  appear  be- 
fore the  judge  of  the  superior  court  of  the  county  where 
the  person  adopting  resides.  There  is  nothing  in  the  or- 
der, or  in  any  of  the  papers  referred  to,  showing  that 
Jacob  Reulein,  or  Dnvid  Reulein,  was  a  resident  of  the 
city  aud  county  of  Sin  Francisco.  It  has  been  held — 
and  we  think  correctly — that,  in  cases  of  this  kind,  the 
power  of  the  court  beinfl^  special,  and  not  exercised  ac- 
cording to  the  course  of  the  common  law,  its  decisions 
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must  be  regarded  and  treated  like  those  of  courts  of  lim- 
ited and  special  jurisdiction;  and  that  jurisdiction  in 
such  cases,  althou^  the  court  be  one  of  general  juri^ 
diction^  must  appear  by  the  record^  as  to  both  subject- 
matter  and  the  person.  (Fvrgeson  v.  Jones,  17  Or.  204 ; 
11  Am.  St.  Rep.  808.) 

We  have  held  that  our  law  of  adoption  is  not  uncon- 
stitutional (Estate  of  Stevens,  83  Cal.  322),  but  to  ac- 
quire any  right  under  it  its  provisions  must  be  strictly  fol- 
lowed, and  all  doubts  in  controversies  between  the  nat- 
ural and  the  adopting  parents  should  be  resolved  in  favor 
of  the  former.  A  child  by  adoption  cannot  inherit  from 
the  adopting  parent  unless  the  act  of  adoption  has  been 
done  in  strict  accordance  with  the  statute.  No  matter 
how  persuasive  may  be  the  equities  of  the  child's  case, 
or  how  dear  the  intention  of  all  parties,  it  must  appear 
that  the  statutory  conditions  have  been  strictly  per- 
formed, otherwise  the  relation  never  existed,  and  the 
right  to  inherit  never  was  acquired.  The  right  of  adop- 
tion is  purely  statutory.  It  was  unknown  to  the  com- 
mon law,  and  as  the  right  when  acquired  under  our 
statute  operates  as  a  permanent  transfer  of  the  natural 
rights  of  the  parent^  it  is  repugnant  to  the  principles  of 
the  common  law,  and  one  who  claims  that  such  a  change 
has  occurred  must  show  that  eveiy  requirement  of  the 
statute  has  been  strictly  complied  with.  It  cannot  be 
said  that  one  condition  is  more  important  than  another. 
(Tyler  v.  Reynolds,  53  Iowa,  146 ;  Shearer  v.  Weaver,  56 
Iowa,  578.) 

It  was  stated  on  the  argument  that  proceedings  were 

pending  before  Judge  Finn  to  amend  the  record  so  as  to 

show  that  the  respondent  John  D.  Beulein  is  the  same 

person  referred  to  in  the  proceedings  as  Jacob  Reulein 

and  David  Reulein.     Assuming  that  the  power  to  amend 

the  record  as  suggested  exists, — a  matter  upon  which  we 

express  no  opinion, — ^we  must  on  habeas  corpus  take  the 
LXXXVII.  Cal.— 41 
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record  as  we  find  it,  and  determine  the  rights  of  the 
parties  accordingly. 

Counsel  for  respondents  earnestly  urge  the  court  to 
consider  that  the  claim  of  respondents  has  been  ac- 
quiesced in  for  several  years  by  the  petitioner;  that  re- 
spondents have  treated  the  child  well;  that  a  warm 
affection  has  sprung  up  between  him  and  themselves; 
that  petitioner  practically  abandoned  her  child  when  she 
consented  that  the  order  of  adoption  might  be  made; 
and  asks  permission  to  prove  that  respondents  are  in 
every  sense  more  worthy  to  have  the  custody  of  the 
child  than  the  petitioner  is.  But  there  can  be  no  es- 
toppel in  such  a  case,  and  the  fitness,  relatively,  of  the 
respective  parties  to  care  for  the  child  is  not  a  proper 
subject  of  inquiiy  in  this  proceeding.  It  is  conceded 
that  both  parties  are  competent  and  fit  persons  to  care 
for  the  child. 

It  is  doubtless  true,  as  claimed  by  respondents,  that  a 
parent  is  not  entitled  to  the  custody  of  a  child  who  is 
old  enough  to  work  and  care  for  himself,  after  consent- 
ing to  his  emancipation;  but  there  is  no  basis  for  any 
such  claim  in  this  case.  The  minor  is  a  young  child 
incapable  of  caring  for  himself,  and  there  is  no  pretense 
that  the  respondents  have  any  authority  over  him  other 
than  such  as  is  conferred  by  the  order  referred  to. 

It  is  ordered  that  the  respondents,  John  D.  Reulein 
and  Katie  Reulein,  forthwith  restore  to  the  petitioner 
herein  the  care,  custody,  and  control  of  said  Charles 
Henry  Clark. 

De  Haven,  T.,  Harrtson,  J.,  Shabpstbin,  J.,  McFar- 
LAND,  J.,  Garoutte,  J.,  and  Beatty,  C.  J.,  concurred. 
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[No.  13491.    Department  One.— February  10,  1891.1 

JOHN  F.   CORKER,   Appellant,   v.   AURELIA   J. 

CORKER,  Respondent. 

Wiixp— RjyocATioN — Husband  aito  Wifb — "Makriaob  Oontbaot"— 
Settlement  upon  Separation— Construction  op  Code. — The 
term  "marriage  contract"  as  used  in  section  1299  of  the 
Clyil  Code,  concerning  the  revocation  of  a  wUl  by  marriage 
of  the  testator,  unless  provision  is  made  for  the  wife  by  mar- 
riage contract,  etc.,  refers  to  and  designates  only  such  a 
contract  or  settlement  between  husband  and  wife  as  expressly 
purports  in  its  terms  to  be  a  marriage  contract,  and  to  make 
provision  for  the  wife  in  lieu  of  a  testamentary  provision  for 
her,  and  does  not  include  a  post-nuptial  agreement  which 
merely  purports  to  settle  property  rights  between  them  in 
view  of  a  separation. 

Id. — Contest  op  Will — Burden  op  Proop. — ^When  an  antenuptial 
will  is  offered  for  probate,  the  surviving  wife  need  only  show 
the  subsequent  marriage,  in  order  to  defeat  the  probate;  and 
the  burden  is  then  cast  upon  the  proponent  of  the  will.  If  he 
relies  upon  a  marriage  contract  to  prevent  a  revocation  of 
the  will,  to  prove  the  contract  and  show  by  its  terms  that 
it  purports  to  make  provision  for  the  wife,  and  that  such 
provision  was  Intended  to  take  the  place  of  a  testamentary 
provision  for  her. 

Id. — ^Bvidencb — Marriage  Contract — Intention  op  Parties. — ^Upon 
the  contest  of  an  antenuptial  will  by  a  surviving  wife,  no 
evidence  can  be  adduced  by  the  proponent  of  the  will  re- 
specting what  is  claimed  to  be  a  marriage  contract,  other 
than  the  instrument  itself,  with  proof  of  Its  execution  if 
denied;  and  If  the  instrument  does  not  purport  upon  its  face 
to  be  a  marriage  contract  within  the  meaning  of  the  code, 
the  court  cannot  receive  any  other  evidence  that  such  was 
the  intention  of  the  parties. 

CD. — ^Jurisdiction  op  Probate  Court.  —  Where  an  antenuptial 
will  is  shown  to  have  been  revoked  by  marriage,  and  no 
marriage  contract  is  proved,  the  power  of  the  probate  court 
is  limited  to  denying  probate  to  the  will,  and  determing  who 
has  a  right  to  administer  upon  the  estate;  and  it  has  no 
jurisdiction  to  inquire  into  any  facts  affecting  the  consider- 
aiton,  validity,  or  operation  of  a  deed  of  separation  between 
the  testator  and  his  wife. 

Appeal — Immaterial  Findings — ^Review  op  EIvidence. — ^Where  the 
court  makes  immaterial  findings,  it  will  not  be  inquired  upon 
appeal  whether  the  evidence  is  or  is  not  sufficient  to  justify 
them;  but  the  judgment  will  be  affirmed,  if  there  is  sufficient 
evMence  to  sustain  the  material  findings  which  support  the 
judgment. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 
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Smith  &  Northrop,  for  Appellant 

E.  Baxter,  and  Wells,  Ovihrie  &  Lee,  for  Eespondent 

Haerison,  J. — John  R  Corker  died  in  the  county  of 
Loe  Angeles  September  12,  1889,  leaving  a  writing  pur- 
porting to  be  his  last  will,  which  was  executed  December 
12,  1883 ;  and  on  September  18,  1889,  John  F.  Corker, 
who  was  named  therein  as  executor,  presented  the  same 
to  the  superior  court  of  said  county,  together  with  his 
petition  for  its  probate,  and  the  issuance  to  him  of  let- 
ters testamentary  thereon.  To  this  petition  the  respond- 
ent, Aurelia  J.  Corker,  filed  written  opposition,  alleging 
that  the  said  will  had  been  revoked  by  reason  of  the 
marriage  of  the  decedent  to  her,  subsequent  to  its  execu- 
tion, and  that  no  provision  had  been  made  for  her,  either 
in  the  will  or  by  marriage  contract  To  this  opposition 
the  petitioner  answered,  alleging  that  after  such  mar- 
riage, and  prior  to  the  9th  of  October,  1888,  the  decedent 
and  contestant  mutually  agreed  to  separate  and  live  apart, 
and  '4n  pursuance  of  said  agreement,  the  said  John  It 
Corker  and  Aurelia  J,  Corker,  on  said  ninth  day  of  Octo- 
ber, 1888  (entered  into  a  marriage  contract  or  agreement, 
in  writing,"  under  their  hands  and  seals,  which  was  duly 
acknowledged  and  recorded  in  the  office  of  the  county 
recorder  of  Los  Angeles  County;  and  that  in  considera- 
tion of  the  covenants  in  said  marriage  contract  contained, 
''and  as  settlement  and  division  of  all  their  property 
rights,  the  said  John  E.  Corker,  on  said  ninth  day  of  Oc- 
tober, 1888,  executed  to  Aurelia  a  deed  "for  certain  real 
estate  in  Los  Angeles  County  (describing  the  same),  of 
which  she  thereupon  took  the  possession,  and  that  they 
then  separated,  and  never  after  resumed  marriage  rela- 
tions." 

The  following  is  the  instrument  referred  to  in  his  an- 
swer as  a  marriage  contract  or  agreement: — 

"It  is  agreed  by  and  between  Aurelia  J.  Corker  and 
John  E,  Corker,  husband  and  wife,  of  Los  Angeles  city 
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and  county,  state  of  California,  as  follows:  ^^The  said 
Anrelia  J.  Corker,  in  consideration  of  the  said  John  R. 
Corker  conveying  to  her,  by  good  and  sufficient  deed 
this  day  executed  contemporaneous  herewith,  the  lands 
therein  described,  does  hereby  release  and  absolve  him, 
the  said  John  R.  Corker,  from  in  any  manner  contrib- 
uting to  her  support,  as  his  wife  or  otherwise,  during  their 
and  each  of  their  natural  lives;  that  she  releases  and 
conveys  to  him  all  right,  claim,  or  interest  that  she  may 
have  in  or  to  all  community  property  which  has  been  or 
shall  hereafter  be  acquired  by  her  said  husband,  all  right 
or  claim  to  alimony  or  attorney's  fees,  costs  or  support, 
in  any  manner,  during  litigation  or  otherwise ;  and  for  the 
same  consideration  (in  case  of  proceeding  for  the  disso- 
lution of  the  marriage  between  them  is  instituted  by 
either  party  hereto)  is  hereby  released  and  the  said 
John  R.  Corker  is  absolved  and  discharged  therefrom; 
and  for  the  same  consideration  she  releases  all  right, 
claim,  or  interest  that  she  may  have  by  law  or  otherwise 
in  or  to  any  property,  real  or  personal,  that  he  may  have 
at  the  time  of  his  death,  or  to  which  he  may  then  be  en- 
titled, and  all  right,  claim,  and  interest  in  or  to  his  es- 
tate after  he  is  dead. 

''In  consideration  of  the  foregoing,  the  said  John  R 
Corker  has  conveyed,  and  does  hereby  again  convey,  sell, 
and  assign  and  set  over  to  the  said  Aurelia  J.  Corker,  as 
her  own  separate  property,  the  lands  and  premises  de- 
scribed in  said  deed  of  even  date  herewith,  to  have,  hold, 
and  convey  the  same,  without  let  or  hindrance  from  him, 
collect,  receive,  have,  and  enjoy  the  rents  and  profits 
therefrom,  and  discharges,  releases,  and  absolves  her  and 
her  property  now  or  hereafter  acquired  by  her  from  any, 
all,  and  eveiy  right,  daim,  or  interest  which  he  may  have 
therein  because  the  same  being  in  law  community  prop- 
erty. 

"And  it  is  further  mutually  agreed  between  the  par- 
ties hereto  that  they  will  each  support  and    maintain 
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themselves^  sell,  convey,  purchase,  mortgage,  and  do  all 
business  regardless  of  the  other,  the  same  as  if  they  were 
unmarried;  the  intention  being  to  hereby  settle^  now  and 
forever,  all  property  rights  and  interests,  and  relieve 
each  other  of  all  obligations  growing  out  of  or  imposed 
by  their  marital  relations,  as  far  as  they  can  under  the 
law,  and  they  hereby  agree  that  they  will  immediately 
separate  and  live  apart  from  each  other.  As  there  are 
no  children  born  of  said  marriage,  and  none  jiave  been 
adopted  by  them,  there  are  none  to  be  provided  for  by 
the  parties  hereto. 

"In  witness  whereof,  the  parties  to  this  agreement, 
have  hereunto  set  their  hands  and  seals  this  ninth  day 
of  October,  1888.         "Aubelia  J.  Corker.     [seaIm] 
"John  R.   Corker.       [seal.]" 

At  the  hearing  upon  these  issues,  the  contestant,  for 
the  purpose  of  defeating  the  effect  of  the  instrument  of 
October  9,  1888,  offered  evidence  to  show  that  the  prop- 
erty conveyed  to  her  in  consideration  of  its  execution 
was  her  separate  property,  and  that  consequently  the 
agreement  made  no  "provision"  for  her,  and  was  with- 
out consideration. 

The  court,  in  its  decision,  took  this  view  of  the  trans- 
action, and  found  that  the  property  so  conveyed  to  her 
had,  for  a  long  time  prior  thereto,  been  her  separate  prop- 
erty; that  there  was  no  other  consideration  for  the  exe- 
cution of  the  agreement;  that  the  agreement  itself  was 
not  fair  and  reasonable  in  its  terms;  that  the  release 
therein  by  the  wife  was  not  founded  upon  suflScient  con- 
sideration ;  and  that  no  provision  had  been  made  for  her 
by  the  decedent,  either  by  marriage  contract  or  in  the 
will,  and  thereupon  denied  probate  to  the  will.  A 
motion  for  a  new  trial  was  made  by  the  proponent,  upon 
the  ground  that  the  evidence  was  insufficient  to  justify 
the  findings  of  the  court  that  the  property  so  conveyed 
to  the  wifo  was  her  separate  property,  or  that  the  agree- 
ment of  October  9,  1888,  was  without  any  other  con- 
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sideration,  or  was  not  fair  and  reasonable  in  its  terms, 
and,  also,  its  finding  that  no  provision  had  been  made  for 
her  by  marriage  contract  The  motion  for  a  new  trial 
was  denied,  and  from  this  order  the  proponent  has  ap 
pealed  to  this  court. 

Section  1299  of  the  Civil  Code  is  as  follows:  "If,  after 
making  a  will,  the  testator  marries,  and  the  wife  survives 
the  testator,  the  will  is  revoked,  unless  provision  has 
been  made  for  her  bj  marriage  contract,  or  unless  she 
is  provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  pro- 
vision; and  no  other  evidence  to  rebut  the  presumption 
of  revocation  must  be  received." 

The  term  "marriage  contract,"  as  found  in  this  sec- 
tion, is  not  defined  in  the  code.  The  section  itself  is 
nearly  identical  with  section  12  of  the  act  concerning 
wills,  passed  April  10,  1850.  At  that  time  the  legisla- 
ture had  before  it  the  bill  defining  the  rights  of  husband 
and  wife,  which  became  a  statute  April  17,  1850  (Stats. 
1860,  p.  254),  and  which  contained  a  chapter  headed 
"Marriage  Contracts."  An  examination  of  the  sections 
in  that  chapter  will  show  that  the  term,  as  used  therein, 
refers  entirely  to  antenuptial  contracts;  and  it  is  fairly 
presumable  that  the  "marriage  contract"  referred  to  in 
section  12  of  the  act  concerning  wills  (now  section  1299 
of  the  Civil  Code)  is  the  one  referred  to  in  the  act  of 
April  17,  1850,  defining  the  rights  of  husband  and  wife. 
When  the  Civil  Code  was  adopted,  this  term  in  the 
chapter  on  "Husband  and  Wife"  was  changed  to  "mar- 
riage settlement"  and  "contract  for  marriage  settle- 
ment" (Civ.  Code,  sees.  177-181);  and  in  consideration 
of  the  provisions  of  section  5  of  the  Civil  Code,  we  must 
presume  that  the  "marriage  settlement"  found  in  these 
sections  is  the  same  as  the  "marriage  contract"  found 
in  the  act  of  April  17,  1860,  and  consequently  the  same 
as  the  "marriage  contract"  referred  to  in  section  1299 
of  the  Civil  Code. 
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Stewart,  in  his  treatise  on  Marriage  and  Divorce,  sec- 
tion 32,  says:  ^'Contracts  or  conveyances  in  contem- 
plation of  marriage,  whereby  property  is  promised  to  or 
settled  on  either  or  both  of  the  parties,  by  either  or  both 
of  the  parties,  or  by  a  third  party,  and  contracts  whereby 
either  or  each  of  the  parties  releases  or  modifies,  or 
agrees  to  release  or  modify,  his  or  her  property  rights 
called  marriage  settlements  or  contracts."  And  in  the 
same  section  he  also  says:  ^^Marriage  settlements  made 
after  marriage,  unless  in  pursuance  of  antenuptial  ar^ 
tides  or  agreements,  are  simply  contracts  between  hus- 
band and  wife/* 

It  is  unnecessary,  however,  to  decide  !in  this  case 
whether  the  marriage  contract  referred  to  in  section  1299 
is  limited  to  antenuptial  contracts,  or  whether  a  post- 
nuptial agreement  between  husband  and  wife  may  be  so 
framed  as  to  constitute  such  a  marriage  contract,  inas- 
much as  the  instrument  here  is  a  post-nuptial  agree- 
ment, which  does  not  in  terms  purport  to  be  a  marriage 
(contract. 

Section  1299  unequivocally  declares  that,  except  in  the 
instances  therein  specified,  "if,  after  making  a  will,  the 
testator  marries,  and  the  wife  survives  the  testator,  the 
will  is  revoked."  When  the  will  is  offered  for  probate, 
the  surviving  wife,  in  order  to  defeat  its  probate,  need 
only  show  that  she  was  married  to  the  testator  subse- 
quent to  its  execution.  The  burden  is  then  cast  upon 
the  proponent  to  show  the  existence  of  one  of  the  con- 
ditions which  except  it  from  this  rule.  If  the  wife  is 
not  mentioned  in  the  will,  he  must  show  that  "provision 
has  been  made  for  her"  by  "marriage  contract"  And 
in  order  to  emphasize  the  rule  that  the  instrument  itself 
is  the  only  mode  of  proof,  the  section  further  declares: 
"And  no  other  evidence  to  rebut  the  presumption  of  revo- 
cation must  be  received." 

The  plain  meaning  of  this  clause  is,  that  unless  the 
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instrument  shows  upon  its  face  that  it  is  a  ^'marriage 
contract"  within  the  meaning  of  the  section,  and  that 
by  it  ^'provision"  has  been  made  for  the  wife^  and  that 
such  provision  was  intended  to  take  the  place  of  testa- 
mentary provision  for  her,  the  will  is  revoked.  The 
wife  is  not  called  upon  to  introduce  any  further  proof, 
and  the  proponent  is  limited  in  his  proof  to  the  mar^ 
riage  contract  itself.  Nor  can  the  court  receive  any  evi- 
dence for  the  purpose  of  showing  the  intention  of  the 
parties  to  the  instrument,  or  their  relative  conditions  of 
wealth  at  the  time  it  was  executed,  or  the  effect  which 
will  result  from  its  enforcement  If  the  instrument  is  a 
"marriage  contract,"  and  purports  to  make  "provision" 
for  the  wife,  the  court  cannot  inquire  into  the  character 
or  extent  or  reasonableness  of  such  "provision"  any  more 
than  it  can  in  other  contracts  between  parties  who  are 
sui  juris.  If  the  parties  are  themselves  satisfied  with 
the  "provision,"  it  is  not  for  the  court  to  substitute  its 
judgment  for  theirs  as  to  its  sufficiency.  So  long  as  the 
execution  of  the  contract  is  not  impeached,  it  is  as  bind- 
ing upon  the  parties  as  would  be  any  other  contract 

If  the  instrument  does  not  on  its  face  purport  to 
make  provision  for  the  wife  in  lieu  of  testamentary 
provision,  the  court  cannot  receive  evidence  of  any 
character  for  the  purpose  of  showing  that  such  was  the 
intention  of  the  parties.  The  provision  of  the  statute 
forbidding  any  other  evidence  than  the  contract  itself 
is  peculiarly  appropriate  to  all  post-nuptial  agreements. 
As  the  husband  and  wife  can  enter  into  any  engagement 
or  transaction  with  each  other  respecting  property  which 
either  might  if  unmarried  (Civ.  Code,  sec.  158),  such  as 
agreement  made  by  them  ought  not  to  receive  a  con- 
struction that  does  not  appear  upon  its  face  to  have  been 
its  object,  or  which  will  operntp  n  difforent  result  from 
that  which  is  fairly  deHiiriM^*  from  its  tonus.  If  the 
husband  and  wife  have,  each  of  thorn,  separate  property, 
and  they  choose  to  deal  with  each  other  respectinj:  it, 
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either  by  way  of  exchange  or  purchase  and  sale,  such 
dealing  should  not  be  made  the  pretext  of  asserting 
some  right  which  does  not  appear  from  the  terms  of  the 
instrument  to  have  been  in  their  minds.  If  the  hus- 
band, during  the  marriage  makes  to  his  wife  a  convey- 
anoe  of  certain  property^  such  conveyance  ought  to  be 
regarded  as  a  gift  rather  than  a  ^^provision"  for  her 
which  would  prevent  his  antenuptial  will  from  being 
revoked  by  his  marriage. 

The  instrument  executed  between  Corker  and  his  wife 
partakes  more  of  the  nature  of  a  deed  of  separation  than 
of  a  marriage  contract  It  does  not  purport  to  make 
any  "provision"  for  the  wife>  nor  is  there  anything  in 
its  terms  that  indicates  that  either  of  the  parties  had  in 
mind  the  subject  of  a  will,  or  that  the  instrument  was 
executed  in  lieu  of  making  testamentary  provision  for 
her.  It  refers  to  another  instrument  executed  to  her  by 
her  husband,  in  consideration  of  which  she  releases  him 
from  certain  marital  obligations.  The  instrument  itself 
does  not  contain  any  of  the  elements  of  a  '^marriage  con- 
tract'' 

As  soon  as  this  instrument  was  presented  to  the  court, 
and  the  court  saw  from  an  inspection  of  it  that  it  was 
not  a  marriage  contract,  its  power  under  the  proceedings 
before  it  was  limited  to  denying  probate  to  the  will 
After  it  had  been  shown  that  there  was  no  marriage 
contract  in  which  provision  had  been  made  for  the  wife, 
the  court  was  only  required  to  determine  the  person  who 
had  the  right  to  administer  upon  the  estate.  Whether 
rights  of  property  passed  under  the  contract,  or  whether 
it  could  be  enforced,  or  whether  the  widow  has  any  right 
in  the  estate  of  her  deceased  husband,  are  questions  that 
may  arise  when  distribution  of  the  estate  shall  be  sought, 
but  could  not  then  be  investigated.  Sitting  at  that  time 
merely  as  a  court  of  probate,  it  had  no  jurisdiction  to 
inquire  into  the  sufficiency  of  the  consideration  for 
which  the  deed  to  the  wife  was  executed,  or  for  the  r^ 
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lease  then  executed  by  her  to  her  husband,  or  whether 
the  property  described  in  the  deed  to  her  was  at  the  time 
of  its  execution  her  separate  property,  or  whether  the 
contract  itself  was  fair  or  reasonable.  Its  findings  and 
determination  upon  these  subjects  were  without  author- 
ity,  and  binding  upon  no  one.  These  questions  could 
be  presented  and  determined  only  in  a  tribunal  having 
jurisdiction  to  inquire  into  them,  and  where  the  parties 
who  would  be  affected  thereby  would  have  an  opportunity 
to  be  heard. 

The  court  seems  to  have  reached  this  conclusion,  since 
in  its  judgment  it  merely  declared  that  the  will  was  re- 
voked, and  therefore  denied  it  probate. 

Whether  the  evidence  before  the  court  was  sufficient 
to  justify  its  findings  upon  the  other  propositions  in 
immateriaL  If  there  was  sufficient  evidence  to  justify 
its  findings  of  the  ultimate  fact,  that  no  provision  had 
been  made  for  the  wife  by  any  marriage  contract,  that 
decision  or  finding  is  not  impaired  by  the  fact  that  thero 
was  not  sufficient  evi  Jence  to  justify  the  immaterial  find 
ings  which  it  made;  and  its  order  denying  a  new  trial 
was  oorrect^  and  should  be  affirmed. 

Oaboitttb,  J.,  and  Patxbsov,  J.,  oononrrad. 
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ACCOUNTINO.    See  Paxtnibship,  8-^ 
ADOPTION.    See  Pabxkt  ahd  Child. 
AOENCT. 

t.    PUNCIFAL   ARD    AeCNT— OSTEKSIBIJB    AXTTHORITT. — ^To    make    E 

case  of  ostensible  authority,  the  act  glying  color  of  authority 
to  the  suppoeed  agent  must  b^  known  to  the  person  who 
dealt  with  him,  and  must  induce  a  belief  in  the  mind  of 
such  person  that  the  authority  exists.  If  he  does  not  know 
of  any  facts  giving  color  of  authority  to  the  supposed  agent, 
but  relies  wholly  upon  the  statements  of  the  latter  as  to  the 
existence  of  his  authority,  he  cannot  recover,  although  facts 
existed  which,  had  he  known  them,  might  have  justified  be- 
lief in  the  existence  of  the  authority. — Harrit  v.  Ban  Diego 
Flume  Oo^  626. 

2.  BuBDEif  or  Pboof.— The  party  maintaining  that  an  ostensible 
authority  existed  must  prove  that  he  knew  of  the  facts  giving 
color  of  authority  to  the  supposed  agent.  A  mere  surmise 
that  he  knew  them  is  not  sufficient — Id, 

3.  Pbincipal  AifD  Agent— IMFUKD  Authokitt— Bthkobn  or  Pboof. 
—While  an  agent  has  implied  authority  to  do  everything 
necessary,  or  proper  and  usual,  in  the  ordinary  course  of 
business,  for  effecting  the  purpose  of  his  agency,  the  party 
maintaining  the  existence  of  the  agency  must  make  it  appear 
that  the  thing  done  was  necessary,  or  proper  and  usual,  etc 
^Id. 

4.  Judicial  Notiob. — ^The  court  cannot  know  Judicially  that  the 
employment  of  a  Migh-priced  broker  Is  necessary,  or  proper 
and  usual,  in  the  ordinary  course  of  business,  to  get  a  con- 
tractor to  enter  into  a  contract  for  building  a  flume.— -/(f. 

6.  PowiB  OF  Attobnvt  —  Convey ANCB  to  Attobnbt  in  Fact — 
Fraud  upon  Pbincipal. — A  power  of  attorney  authorising  the 
sale  of  real  estate  does  not  authorize  the  attorney  in  fact 
to  give  away  the  property,  or  to  convey  it  to  himself  and 
wife  for  a  nominal  consideration,  and  such  a  conveyance  Is 
a  fraud  on  the  principal,  and  a  nullity. — Winter  v.  McMillan, 
256. 

6.  Statute  of  Frauds  —  Agenot  —  Acceptance  of  Bbneitt. — 
Where  a  party  verbally  authorizes  another  to  acquire  an  out- 
standing contract  of  purchase  of  land  without  restricting  him 
as  to  terms,  and  the  latter  acquires  such  contract  by  agreeing 
to  pay  the  amount  due  on  the  same  and  giving  to  the  holder 
a  certain  interest  in  the  contract,  and  the  principal  accepts 
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the  benefit  of  the  bargain,  he  Is  bound  by  the  terms  made.— 
Brock  V.  Pearson,  581. 

7.  Brokeb's  Commissions  on  Sale  of  Real  Estate — Assumpsit 
— Parol  Contract — Quantum  Mebutt — Statute  op  Fbauds. — 
To  entitle  a  broker  to  recover  commissions  due  for  the  sale 
of  real  estate,  his  contract  therefor  must  be  In  writing,  and 
no  recovery  can  be  had  upon  a  verbal  contract  or  on  a  quan- 
tum meruit.-— McPhait  v.  BueU,  115. 

8.  Conditional  Contract  fob  Commissions — ^Failubc  of  Condi- 
noN. — ^Under  an  agreement  by  a  vendor  to  pay  a  broker  a 
commission  for  selling  land  when  the  vendees  paid  a  speci- 
fied sum  on  account  of  the  price,  and  executed  their  notes 
and  a  mortgage  for  the  balance,  no  recovery  can  be  had  for 
the  agreed  commission,  if  the  purchasers  merely  executed 
their  notes  and  mortgage  to  the  vendor,  but  never  paid  the 
sum  required,  and  on  account  of  their  failure  to  make  such 
payment  the  vendor  was  compelled  to  take  back  the  property. 
— Jd. 

9.  Commissions  of  Real  Estate  Agents — ^Repudiation  of  Con- 
tract BT  Vendor. — Real  estate  agents  may  recover  from  their 
principal  the  commissions  agreed  upon  for  a  sale  secured  by 
them,  if  the  proposed  contract  of  sale  was  not  beyond  their 
authority,  though  the  vendor  refuses  absolutely  to  consum- 
mate the  purchase  or  to  negotiate  with  reference  to  it — 
Flake  v.  Soule,  313. 

10.  Sale  within  Authobitt — ^Alternative  Contract — Cbofs. — 
Where  the  contract  by  the  proposed  vendor  with  the  real 
estate  agents  authorizes  them  to  sell  at  a  certain  price  per 
acre  without  crops,  or  at  a  certain  larger  price  per  acre  with 
crops,  a  contract  of  sale  for  a  gross  sum  which  yields  per 
acre  more  than  the  highest  amount  required  is  not  beyond 
the  authority  conferred,  though  it  does  not  specify  whether 
the  sale  is  w'th  or  without  crops. — Id. 

11.  Construction  of  Contract — Oral  Agreement — ^Mistake. — ^A 
written  contract  for  the  sale  of  land  for  a  gross  sum,  which 
does  not  except  the  growing  crops,  binds  the  vendor  to  con- 
vey the  land  with  the  crops. — Id. 

12.  Tender — Demand  of  Deed — Waivbb  of  Objection. — The  fact 
that  an  ordinary  grant  deed  without  reservation  of  the  crops 
was  presented  by  the  purchaser  for  execution  by  the  vendor 
when  the  purchase-money  was  tendered,  and  that  both  con- 
tract and  deed  were  not  in  proper  form  to  express  the  real 
agreement  understood  between  all  the  parties,  to  the  effect 
that  the  sale  was  not  to  include  the  crops,  cannot  be  offered 
by  the  vendor  as  an  excuse  for  totally  repudiating  the  con- 
tract, or  by  way  of  defense  to  an  action  by  the  real  estate 
agents  to  recover  the  amount  of  commissions  agreed  upon 
in  case  of  a  sale  without  crops,  it  appearing  tnat  the  contract 
and  deed  were  not  objected  to  on  that  ground,  or  considered 
as  including  the  crops. — Id. 

13.  Broker's  Commission — Procuring  Purchaser. — It  is  immate- 
rial whether  the  power  conferred  upon  real  estate  agents  *s 
to  sell  or  merely  to  secure  a  purchaser,  so  far  as  their  right 
to  recover  the  agreed  commission  Is  concerned,  if  they  com- 
ply with  their  part  of  the  contract  in  procuring  a  purchaser, 
to  whom  the  vendor  refuses  to  convey. — Id. 
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14.  Pleading — Contract  in  Bjbo  Vbbba«— Where  the  contract  with 
the  real  estate  agents  is  set  out  in  hac  verba,  and  made  part 
of  their  complaint.  It  entitles  them  to  recover  whatever  Is 
authorized  hy  Its  terms  and  by  the  facts  proved,  and  it  is 
immaterial  that  the  complaint  construes  and  treats  it  as  a 
power  to  sell,  conceding  that  it  Is  not  such,  and  that  the 
agents  are  only  entitled  to  recover  as  mere  brokers. — Id. 

If.     AUTHOBITT    OF    AOBNT  —  CONTBACT    AGAINST    BnCUMBBANCES — 

Wabbantt — ^Deed  OF  Grant. — ^A  contract  by  the  real  estate 
agent  that  the  vendor  shall  convey  the  land  free  of  all  en- 
cumbrances does  not  require  him  to  convey  by  general  war- 
ranty against  all  encumbrances,  and  If  the  deed  demanded 
by  the  purchaser  is  an  ordinary  grant  deed,  the  form  of 
Which  Is  not  objected  to  by  the  vendor,  and  It  does  not  ap- 
pear that  any  encumbrances  existed,  it  cannot  be  objected  to 
the  recovery  of  commissions  that  a  contract  to  convey  by 
general  warranty  was  not  within  the  power  conferred. — Id. 

16.  MxjTUAUTT  OF  CoNTRACTr — I'ENDER. — It  Is  uo  defense  to  recov- 
ery of  the  agreed  commission  that  the  contract  was  not  mu- 
tual, and  that  the  purchaser  m^ght  have  forfeited  the  cash 
payment  If  the  whole  purchase-money  was  tendered  to  the 
vendor  and  a  deed  demanded  before  the  commission  was  de- 
manded.— Id. 

17.  Terms  of  Patment. — ^A  contract  between  a  vendor  and  a  real 
estate  agent,  providing  that  the  terms  of  payment  are  to  be 
as  buyer  and  seller  may  agree,  does  not  Impose  upon  the 
agents  the  duty  of  selling  for  cash,  even  if  it  be  construed 
as  reserving  to  the  vendor  the  right  to  agree  upon  the  terms 
in  person;  and  there  can  be  no  reasonable  objection  to  the 
terms  of  payment  as  a  defense  to  the  recovery  of  commls- 
8*ons,  if  when  cash  was  tendered  by  the  purchaser  no  ob- 
jection was  made  on  account  of  the  terms. — Id. 

18.  Payment  of  Purchase-money — ^Refusal  to  Accept  Tender.— 
When  the  vendor  has  refused  to  accept  the  tender  of  the  pur- 
chase-money, and  repudiated  the  contract  made  by  his  real 
estate  agents  with  the  purchaser,  he  cannot  defend  against 
the  payment  of  commissions  on  the  ground  that  the  purchase- 
money  was  not  paid. — Id. 

19.— Want  of  Titxe  in  Vendor. — Where  a  vendor  gives  to  real  es- 
tate agents  the  property  of  his  wife  to  sell  as  his  property* 
and  so  describes  It  In  the  contract  and  they  procure  a  pur- 
chaser without  knowledge  that  the  title  was  not  In  the  ven- 
dor, his  want  of  title  cannot  affect  their  right  to  recover  their 
commissions  from  him. — Id. 

SO.  Reai<  Estate  Agent — Contract  for  Compensation — Reser- 
voir Site — Possessory  Right — After-acquired  Title — Sale 
BY  Principal.— A  written  contract  to  pay  to  an  agent  for  the 
sale  of  a  reservoir  dam  site  a  certain  share  of  the  purchase 
price,  whether  the  sale  should  be  effected  by  the  agent  or 
by  the  principal,  is  not  defeated  or  affected  by  the  fact  that 
the  principal  had  only  possessory  title  to  the  site  at  the  date 
of  the  contract,  and  thereafter  procured  the  legal  title 
thereto,  and  sold  it  as  land. — Campbell  v.  TTiomas,  428. 

AMENDMENT.     See  Lis  Pendens. 
LXXXVII.  Cal.— 42 
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L  D18MISBAL — ^Decreb  or  Distribution — SATisrAcnoif  of  Judg- 
ment.— ^When  a  Judgment  has  been  satlsfled  it  has  passed  be- 
yond reyiew;  and  an  appeal  from  a  decree  of  distribution 
will  be  dismissed,  where  it  appears  that  the  appellants  had 
received  payment  In  full  of  the  distributive  shares  allotted 
to  them  by  the  decree. — Estate  of  Babv,  200. 

8.  Judgment — Payment — ^Final  Dischaboe. — Payment  of  a  Judg- 
ment produces  a  permanent  and  irrevocable  discharge;  after 
which  the  Judgment  cannot  be  restored  by  any  subsequent 
agreement,  nor  kept  on  foot  to  cover  new  and  distinct  engage- 
ments.^/d. 

8.  NoTiOB— JoiNDEB  OF  PARTIES. — ^An  appeal  from  a  Judgment, 
and  from  an  order  denying  a  new  trial,  may  be  taken  by 
one  notice,  although  all  of  the  parties  to  the  former  fail  to 
appeal  from  the  latter;  and  a  notice  stating  who  are  appel- 
lants and  what  they  respectively  appeal  from  Is  sufficient — 
Winter  v.  McMillan,  256. 

4.  Double  Appeal — Undertakings — Clerk's  Certificate — Dis- 
missal.— ^A  motion  to  dismiss  such  appeals  on  the  ground 
that  but  one  undertaking  was  filed,  instead  of  two,  will  be 
denied,  where  there  is  nothing  to  contradict  the  clerk's  cer- 
tificate that  "sufficient  undertakings  on  appeal  in  due  form 
were  properly  filed." — Id, 

5.  Double  Appeal — Stipulation  in  Teansoript — Statement  on 
Motion  for  New  Trial — ^Authentication. — ^Where  a  double 
appeal  is  taken  by  one  notice  from  a  Judgment,  and  an  order 
denying  a  new  trial,  and  the  transcript  contains  a  stipula- 
tion that  "the  appeal  herein  may  be  heard"  on  the  record  on 
appeal  in  the  transcript,  the  statement  upon  motion  for  new 
trial  may  be  looked  into  on  the  appeal  from  the  order  deny- 
ing a  new  trial,  and  it  cannot  be  objected  that  it  is  not 
Identified  as  having  been  used  upon  the  hearing  of  the  mo- 
tion.— Moore  v.  Long  Beach  Development  Co,,  483. 

^  Review  of  Conflictino  EMdence. — ^When  the  evidence  is  con- 
flicting, the  finding  of  the  court  below  will  not  be  disturbed. 
^Dulf  v.  Duff,  104. 

7.  Review  of  Errors — ^Law  of  Case— Correct  Result. — ^Where 
a  cause  has  been  twice  tried,  with  the  same  result,  and  the 
main  questions  have  become  settled  as  the  law  of  the  case 
by  a  decision  rendered  upon  a  former  appeal,  and  it  appears, 
from  the  record,  that  the  last  trial  was  full  and  fair,  that  a 
correct  result  was  reached  In  accordance  with  the  law  as 
decided  upon  the  first  appeal,  and  the  evidence  is  confiicting. 
the  Judgment  will  be  affirmed,  without  a  detailed  review  of 
errors  assigned  which  could  not  have  affected  the  result — Id. 

8.  Review  of  Evidence  —  Credibilitt  of  Witnesses  —  Finding 
Rendered  Immaterial. — ^The  findings  of  the  court  below  will 
not  be  disturbed  upon  appeal,  when  there  is  evidence  to 
support  them,  and  nothing  appears  in  the  record  to  show 
that  the  court  did  not  Justly  estimate  the  credibility  of  the 
witnesses;  nor  will  a  particular  finding  be  disturbed,  if  other 
findings,  Justified  by  the  evidence,  render  the  issue  imma- 
terial.—Ctorey  V.  Lord,  413. 

9.  Review  of  Conflicting  Evidence. — ^Wliere  there  is  a  plain 
confiict  of  evidence  upon  an  issue  material  to  the  plaintiffs 
recovery,  and  the  questions  of  law  are  properly  submitted 
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to  tlie  jury  by  correct  instructions,  a  Terdict  and  judgment 
In  favor  of  Uie  defendants  will  not  be  disturbed  upon  ap- 
peal.— Lynch  T.  Welby,  441. 

iO.  IMMATEBIAL  FinDinos  —  RxTixw  OF  EviDKNOE. — ^Whcro  the 
court  makes  immaterial  findings,  it  will  not  be  inquired 
upon  appeal  whether  the  evidence  is  or  is  not  sufficient  to 
Justify  them;  but  the  judgment  will  be  affirmed,  if  there  is 
sufficient  evidence  to  sustain  the  material  findings  which 
support  the  judgment— Corner  v.  Corker,  645. 

XL  Review  of  Confuctino  Evidence. — ^Where  the  evidence  is  con- 
flicting the  decision  of  the  court  below  on  a  question  of  fact 
will  not  be  disturbed. — Campe  v.  Meierdiercks. 

12.  Review — Bbutos  without  Pbejudice. — ^Where  the  record  shows 
that  the  appellant  is  not  entitled  to  recover  in  any  event, 
error  in  rulings  of  the  court  upon  the  admission  of  evidence 
cannot  entitle  him  to  a  reversal  of  the  Judgment — McPhail 
T.  Buell,  115. 

IS.  Nonsuit — Bnx  of  Exceptions — Speoifioationb  of  Ebbob.— 
On  an  appeal  from  a  judgment  of  nonsuit  the  ruling  of  the 
court  in  granting  the  nonsuit  cannot  be  reviewed  unless  the 
bill  of  exceptions  assigns  or  specifies  the  ruling  of  the  court 
as  error. — Miller  v.  Wade,  410. 

14.  Review  of  Evidence  —  Time  fob  Appeal  —  Constkuotion  of 
Code. — ^The  ruling  on  a  motion  for  a  nonsuit  is  a  "decision/' 
within  the  meaning  of  section  939  of  the  Code  of  Civil  Pro- 
cedure, and  as  the  whole  question  depends  upon  the  suffi- 
ciency of  the  evidence  to  sustain  the  decision  of  the  trial 
court  upon  the  motion,  the  appeal  must  be  taken  within 
sixty  days,  to  be  available  for  a  review  of  the  ruling. — Id. 

15.  Review  of  Judgment  of  Nonsuit  —  Gbounds  of  Motion — 
Waiveb. — ^Where  a  nonsuit  la  granted,  the  decision  of  the 
trial  court  will  be  upheld,  if  the  ruling  can  be  justified  on 
any  ground,  whether  made  a  ground  of  the  motion  or  not  and 
the  fact  that  the  record  does  not  show  the  grounds  upon  which 
the  motion  was  made,  or  that  any  grounds  were  assigned, 
will  not  justify  a  reversal  of  the  judgment  of  nonsuit — Id. 

IC  Waiveb  of  Gbounds  of  Motion. — ^An  appellant  whose  motion 
for  nonsuit  la  denied  must  show  that  he  pointed  out  to  the 
court  below  the  grounds  of  his  motion,  and  any  ground  not 
there  urged  is  waived;  but  this  rule  can  have  no  application 
where  the  decision  is  in  favor  of  the  moving  party. — Id. 

17.  Dismissal— Failubb  to  Filx  Tbanscbipt  in  Time — ^Rule  of 
SuPBSMS  CouBT. — ^Rule  3  of  the  supreme  court,  providing 
that  if  the  transcript  is  on  file  when  notice  is  given  of  a 
motion  to  dismiss  the  appeal  for  failure  to  file  the  transcript 
in  time,  that  shall  be  a  sufficient  answer  to  the  motion,  wil) 
not  preclude  the  dismissal  of  an  appeal,  where  the  notice  ot 
motion  Is  given  before  the  filing  of  the  transcript,  although 
the  transcript  is  filed  a  few  hours  later  on  the  same  day. — 
Hoyt  V.  Ban  Francisco  and  North  Pacific  R.  R,  Co.,  610. 

18.  Pbiobitt  in  Time — Fbactions  of  Day. — ^Although  in  some 
eases  courts  will  not  take  cognizance  of  fractions  of  a  day, 
to  determine  which  of  two  acts  was  first  in  point  of  time, 
yet  the  rule  is  necessarily  departed  from  when  the  question 
whether  one  legal  right  shall  have  priority  over  another  de- 


Digitized  by 


Google 


660  Appeal. 


APPEAL  (Continued). 

pends  upon  the  order  of  events  occurring  upon  tbe  same  day. 
—Id. 

1 9.  Dismissal  —  Failure  to  Filb  Tbanscript  —  SETTUCBfENT  of 
Statement. — An  appeal  from  the  Judgment  will  be  dismissed 
for  failure  to  file  the  transcript  within  the  time  limited 
therefor,  notwHhstanding  a  statement  on  motion  for  new 
trial  which  appellant  intends  to  use  on  the  appeal  remains 
unsettled,  if  it  appears  that  the  Judge  has  properly  refused 
to  settle  the  statement,  and  that  there  can  be  no  statement 
on  appeal. — Colfey  v.  Grand  Oouncil,  370. 

20.  Dismissal — Failube  to  File  Undebtaking. — ^Where  an  un- 
dertaking on  appeal  is  not  filed  or  waived  within  the  time 
prescribed  by  law,  the  appeal  Is  ineffectual  for  any  purpose, 
and  will  be  dismissed. — Perkins  v.  Cooper,  241. 

21.  Subsequent  Waiver  of  Undebtaking — Stipulation  in  Tban- 
script.— ^The  filing  of  an  undertaking  cannot  be  waived  by  a 
stipulation  made  after  the  right  of  appeal  has  been  lost; 
and  a  stipulation  to  the  correctness  of  the  transcript,  stating 
that  an  undertaking  on  appeal  was  duly  executed  and  filed, 
if  proved  and  conceded  to  be  untrue,  and  made  without 
knowledge  of  the  facts,  is  not  binding,  and  does  not  con- 
stitute a  valid  waiver  of  the  undertaking,  there  being  no 
appeal  pending  in  this  court  when  the  stipulation  was  made. 
—Id. 

22.  Rehearing  —  Practice. — A  rehearing  In  the  supreme  court 
will  not  be  granted  in  order  to  consider  points  not  made 
in  the  argument  upon  which  the  case  was  originally  snb- 
mitted. — Kellogg  v.  Cochran,  192. 

?3.  Findings — Support  of  Judgment — ^Modification — ^Reversal. — 
Upon  appeal,  where  the  findings  as  they  stand  would  not 
support  a  Judgment  for  the  appellant,  and  the  appellant  is 
entitled  to  a  reversal  of  the  Judgment,  the  Judgment  cannot 
be  modified,  in  the  appellate  court,  so  as  to  give  the  appel- 
lant the  relief  to  which  he  is  entitled,  as  the  appellate  court 
cannot  make  findings  for  the  court  below,  but  can  only  re- 
verse the  Judgment — Benson  v.  Shottoell,  49. 
See  Claim  and  Delivebt,  4,  6;  Estates  of  Dbosabed  Feb- 
SONS,  10,  11;  Fbath),  4,  7;  New  Tblal,  2. 

ASSESSMENT.    See  Stbeet  Assessment;  Tazatiok. 

ASSIGNMENT. 

1.  Deed  to  Land  to  Which  Gbantob  has  No  Title,  but  only 

EiXECUTOBY   CONTBACT  OF   PUBCHASE. — ^A   dOOd   tO   a   poition  Of 

land  for  which  the  grantor  holds  only  an  executory  con- 
tract of  purchase  operates  as  an  assignment  of  a  proportion- 
ate interest  in  the  contract — Brock  v.  Pearson,  681. 

2.  Extinction  of  Obligation — Destruction  of  Documknt — Iv- 
TENT. — The  destruction  of  a  document  which  operates  as  an 
assignment  of  a  portion  of  a  contract  of  purchase  of  land 
does  not  extinguish  the  assignee's  right,  unless  the  destruc- 
tion was  with  the  intention  to  extinguish  such  right — Id, 

3.  Evidence  of  Intent. — Upon  the  question  of  the  intent  with 
which  a  document  was  destroyed,  the  acts  of  the  agent  who 
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ASSIGNMENT  (GonUnued). 

induced  the  other  party  to  consent  to  inch  destruction  are 
materia^  and  a  substituted  contract  given  by  him  is  pertinent 
although  he  had  no  authority  to  sign  it~-/<L 
See  Bailment,  6,  6;  Vkndob's  Ldbn,  3;  Wabkhousdcah*  8-6. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Tbustb. — ^A  deed  of  assignment  for  the  benefit  of  creditors 
is  controlled  by  the  proyisions  of  the  Civil  Code  relative  to 
trusts,  and  operates  to  divest  the  assignor  of  his  entire  in- 
tereet  and  estate  in  the  property  assigned,  and  to  vest  the 
same  in  the  assignees,  subject  to  the  rights  of  the  assignor 
to  a  reconveyance  of  any  residue  remaining  undisposed  of 
after  the  creditors  are  satisfied,  or  to  payment  of  the  surplus 
proceeds  of  sales  of  the  property. — Wilhoit  v.  Cunningham^ 
453. 

2.  Rights  of  Insolvent  and  Creditors.— An  insolvent  may  in 
good  faith  make  an  assignment  for  the  benefit  of  creditors 
with  or  without  their  consent,  and  the  creditors  must  either 
avail  themselves  of  the  assets  without  preference,  or  not  at 
all.— id. 

3.  Execution  Sale  of  Assigned  Propebtt — Cloud  on  Title — In- 
junction.— A  creditor  whose  claims  were  subsisting  credits 
upon  which  action  had  been  commenced  at  the  time  of  the 
assignment,  and  who  assented  thereto,  cannot  sell  any  of 
the  assigned  property  on  execution,  and  such  sale  may  be 
enjoined  as  casting  a  cloud  upon  the  title  of  the  assignees, 
though  the  Judgments  were  obtained  subsequent  to  the  as- 
signment.— Id, 

4.  Attachment — Dissolution — Insolvency — Dismissal. — An  at- 
tachment levied  within  one  month  prior  to  the  filing  of  a 
petition  in  insolvency  by  the  debtor  is  dissolved  by  opera- 
tion of  law,  and  will  not  Justify  a  sale  under  execution  after 
dismissal  of  the  Insolvency  proceedings,  and  after  a  subse- 
quent assignment  by  the  Insolvent  for  the  benefit  of  his 
creditors. — Id. 

See  Pleading,  4. 
ATTACHMENT.    See  Assignment  fob  Bknott  or  Cxbdiiob8,  4. 
BAGGAGE.     See  Innkeepers.  1. 
BAILMENT. 

1.  Waiver  of  Lien — Conversion  by  Bailee. — If  a  bailee  refuses, 
upon  demand,  to  deliver  the  property  to  the  bailor,  without 
setting  up  any  Hen  thereon,  he  waives  his  right  to  claim  a 
lien  after  suit  brought  to  recover  the  value  of  the  property. 
— Lehmann  v.  Schmidt,  15. 

2.  Contract  for  Sale  of  Wine — Conversion  by  Faotob— Repu- 
diation of  Contract. — A  factor  who  receives  wine  under  an 
agreement  to  sell  It  for  the  owner,  and  when  demand  was 
made  upon  him  fails  to  assert  a  lien  thereon,  and  refuses 
to  have  anything  further  to  do  with  the  contract,  or  the  sale 
of  the  wine,  or  to  deliver  or  account  for  it,  stating  that  it 
was  so  mixed  up  with  his  own  wine  that  he  could  not  make  a 
Statement  pf  it,  (9  ^n\lty  of  a  conversion  of  the  wine,  and 
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BAILMENT  (Continued). 

cannot,  after  suit  brought  for  Its  value,  set  up  a  Hen  for  a4- 
▼ances  and  expenses,  as  such  Hen,  if  any  he  had,  was  waiyed 
by  his  action. — Td. 

3.  CoNTBACT  FOR  Net  Pbics — ^LosB  ASSUMED  BY  Faciob. — ^Where 
it  was  stipulated  in  the  agreement  that  the  owner  of  the 
wine  was  to  receive  a  certain  price  per  gallon,  net,  for  the 
wine,  and  the  factor  agreed  to  bear  the  expense  of  shipping 
and  curing,  the  factor  is  not  entitled  to  any  allowance  for 
sediment  or  for  the  money  expended  for  freight,  labor,  and 
materials. — Id, 

4.  Evidence — ^Valub — Stifxjlatbd  Price. — ^EMdenqe  that  the  wine 
would  have  sold  for  more  than  the  price  stipulated  in  the 
contract,  if  it  had  been  sold  at  once,  taken  in  connection 
with  the  price  stipulated  in  the  agreement  of  sale,  is  suffi- 
cient to  Justify  a  finding  that  the  wine  was  worth  the  stipu- 
lated price  at  the  time  of  its  conversion. — Id. 

5.  Assignment — ^Action  bt  Assignee. — An  assignee  of  all  of  the 
bailor's  interest  in  the  wine  converted  by  the  factor  may 
maintain  an  action  for  its  value,  although  the  wine  con- 
verted was  only  a  portion  of  that  consigned. — Id, 

6.  Spotting  of  Cause  of  Action. — The  rule  against  the  split- 
tihg  up  of  a  cause  of  action  is  inapplicable  to  such  a  case. — Id, 

7.  Amount  of  Recovery — Deductions — Advances  by  Faotob — 
Allowance  for  Casks  Ordered. — In  determining  the  amount 
of  recovery  from  a  factor  for  the  value  of  wines  converted 
by  h^m,  there  should  be  deducted  from  the  stipulated  price 
of  the  wines  not  only  the  amount  of  cash  advanced  to  the 
bailor  by  the  factor,  but  also  the  value  of  casks  and  drayage 
ordered  from  him  by  the  bailor,  the  amount  of  which  was 
charged  as  an  advance  under  the  contract — Id. 

See  Innkeepers;  Warehouseman. 
BANKS. 

1.  LiABiLrrY  fob  Nois  Collected — Payment  to  Cashikb. — ^A  hank 
is  not  liable  to  the  payee  for  money  collected  upon  a  note 
left  in  the  hands  of  its  cashier  for  collection  in  his  in- 
dividual capacity,  and  which  it  has  collected  at  the  cashier's 
private  request  and  placed  to  his  individual  credit  and  paid 
out  to  him  on  his  checks  drawn  against  his  account  as  a 
depositor  with  the  bank. — McLennan  t.  Bank  of  Califorma, 
669. 

2.  Evidence  —  Books  of  Bank  —  Deaunos  with  Customebs — 
CouNTEBCLAiM. — In  Bu  Bctiou  by  the  payee  of  the  note  to  re- 
cover the  money  collected  by  the  bank,  the  books  of  the 
bank  showing  the  original  entries  of  transactions  between 
itself  and  its  customers  are  admissible  in  evidence  for  the 
bank,  for  the  purpose  of  showing  an  alleged  indebtedness  of 
the  plaintiff  to  the  bank,  set  up  by  way  of  counterclainL— /d. 

3.  Counterclaim  Barred  by  Limitation. — The  fact  that  the 
counterclaim  of  the  bank  was  barred  by  the  statute  of  lim- 
itations does  not  render  the  books  of  the  bank  Inadmissible 
as  evidence  to  show  the  original  indebtedness  of  the  plaint^if 
to  the  bank. — Id. 

4.  Inequitable  Demand — ^Review  of  Evidence — ^Declabations  of 
Deceased   Cashieb— Cbedibility  of  Witness. — ^It  appearing 
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BANKS  (Continued). 

from  the  evidence  that  the  payee  of  the  note  had  neglected 
to  make  any  Inquiry  of  the  bank  respecting  its  collection, 
or  made  any  demand  for  any  part  of  the  money  collected 
for  six  years  after  the  collection,  and  unt^l  after  the  death 
of  the  cashier,  when  a  still  larger  indebtedness  of  the  payee 
to  the  bank  had  become  barred  by  limitation,  and  that  the 
relations  between  the  payee  of  the  note  and  the  cashier  were 
of  a  most  friendly,  personal  character,  testimony  of  the 
payee  that  the  deceased  cashier  had  declared  to  him  that 
the  note  had  been  collected  by  the  bank  for  the  payee  and 
placed  to  the  payee's  credit  will  not  be  sufficient  to  disturb 
the  findings  in  faTor  of  the  bank,  if  his  testimony,  resulting 
from  want  of  recollection  or  otherwise,  is  self-contradictory, 
and  In  some  of  its  statements  inherently  improbable.— Id. 
See  MmnciPAL  Cobpobationb.  1-6. 
BILL  OF  EXCEPTIONS. 

1.  BZCEPTIONB — ^PETmOW    TO    SUPBEMS    COIHR^ — CONSTBITOTION    OF 

Code. — Section  662  of  the  Code  of  Civil  Procedure,  providing 
for  a  petition  to  the  supreme  court  to  prove  an  exception 
which  the  Judge  has  refused  to  allow  in  accordance  with  the 
facts,  has  no  application,  except  where  the  judge  has  refused 
to  allow  an  exception  which  he  had  the  power  to  allow. — 
Vance  v.  Superior  Court,  390. 

2.  Settlement  of  Facts. — If  an  exception  has  been  disallowed 
contrary  to  the  facts,  the  party  may  prove  to  the  supreme 
court  that  the  exception  was  taken,  and  in  connection  there- 
with may  prove  sufficient  surrounding  facts  to  show  the 
point  of  the  exception;  but  If  no  exception  has  been  dis- 
allowed, a  petition  will  not  lie  to  the  supreme  court  merely 
to  determine  whether  the  Judge  has  inserted  or  refused  to 
insert  a  correct  statement  of  the  proceedings  and  evidence 
in  the  action. — Id. 

See  Appeal,  13;  Mandamus,  7-0. 
BONDS.    See  Ibbigation  Distbicis. 
BOUNDARY. 

1.  Natubal  Monuments — Shobe  Line — Coubses  and  Distances. 
— ^Where  there  is  a  conflict  between  the  natural  boundary,  or 
shore  line,  and  the  line  as  given  by  courses  and  distances 
in  the  description  of  land,  the  former  must  control. — North- 
em  R*y  Co.  V.  Jordan,  23. 

2.  Bvidenob — Disputed  Boundast — Call  op  Patent — Qitestion 
poe  Jubt. — In  an  action  of  ejectment,  where  a  question  of 
disputed  boundary  is  involved,  evidence  tending  to  show  the 
location  of  a  certain  house,  which  was  one  of  the  calls  of  a 
United  States  patent  issued  to  the  defendants,  is  admissible, 
the  question  whether  the  evidence  is  sufficient  to  prove  such 
fact  being  for  the  Jury  to  determine. — Id. 

3.  COUNTT    BOUNDABT — StATUTOBT    CONSTBUCTION — ^ReFEBENCE    TO 

Mexican  Gbants — Subvet — Patents. — ^The  acts  organizing 
the  counties  of  San  Bernardino  and  San  Diego,  and  fixing 
the  common  boundary  between  them  with  reference  to  the 
lines  of  certain  Mexican  grants,  must  be  construed  as  In- 
tending to  adopt  a  line  that  could  thus  be  definitely  fixed; 
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BOUNDARY  (Continued). 

and  an  official  sunrey  of  the  grants  which  had  heen  thereto- 
fore made  and  recorded  is  proper  evidence  of  the  location 
of  the  boundary,  though  not  finally  approved  as  the  basis  of 
patents  confirming  the  grants,  in  preference  to  a  subsequent 
survey,  upon  which  the  patents  were  based. — County  of  Ban 
Bernardino  v.  Reichert,  287. 

4.  Mandajcus  to  Subvetor-Genebal  —  Question  of  Title — In- 
tention or  Lboislatubb. — ^Even  if  the  courts  have  Jurisdic- 
tion to  control  the  surveyor-general  by  mandamus  In  the 
matter  of  a  survey  of  a  county  boundary,  the  proceeding  does 
not  involve  any  question  of  title  to  real  property,  or  of  the 
correct  boundaries  of  land  as  between  private  claimants,  al- 
though the  act  establishing  the  boundary  may  refer  to  pri- 
vate grants;  but  the  sole  question  is  as  to  the  intention  of 
the  legislature  In  fixing  the  boundary  at  the  time  of  adopt- 
ing the  line. — Id, 

5.  Change  in  Banks  of  Riveb— Subvey — Coueses  and  Distances 
—Width  of  Stream — Finding  against  Evidence. — Where  ad- 
joining tracts  of  land  were  separated  by  a  river,  and  the 
patent  to  each  tract  was  bounded  by  the  bank  of  the  river 
upon  the  side  upon  which  the  tract  was  situated,  and  the 
court  below  found  that  the  river  had  so  changed  its  channel 
that  the  location  of  the  banks  as  they  formerly  existed  could 
not  be  found  or  traced,  if  the  evidence  shows  that  the  river 
varied  in  width  at  different  points,  a  finding  in  favor  of  the 
correctness  of  a  survey  by  courses  and  distances  along  the 
supposed  original  bank  of  the  river  as  called  for  by  defend- 
ant's patent,  and  laying  off  upon  a  map  a  line  parallel 
thereto  at  a  uniform  distance  therefrom  as  the  boundary  of 
plaintifTs  tract,  is  not  sustained  by  the  evidence,  and  such 
erroneous  finding  is  ground  for  reversal  of  a  Judgment  In 
favor  of  plaintiff.— Iforiin  v.  Cooper,  97. 

BROKER.    See  Aoenot. 
CLAIM  AND  DELIVERY. 

1.  Form  of  Verdict — ^Delivery  of  Property  Replevied. — In  an 
action  of  claim  and  delivery.  It  is  not  necessary  that  the 
verdict  shall  provide  for  any  delivery  of  the  property.  If 
such  could  be  had. — Ryan  v.  Fitzgerald,  345. 

2.  Conclusion  of  Law — ^Judoment. — ^When  the  verdict  finds  that 
plaintiff  has  the  right  of  possession,  the  right  to  a  delivery. 
If  it  can  be  had.  or  if  not,  to  the  value  of  the  property  as 
found  by  the  Jury,  In  the  alterative,  is  a  conclusion  of  law, 
which  the  Judgment  must  contain,  but  not  the  verdict. — Id, 

3.  Damages — ^Taking  and  Detention — Presumption. — Damages 
may  be  claimed  and  recovered  in  the  action  for  both  taking 
and  detention,  and  when  the  verdict  is  for  a  sum  certain 
as  damages,  it  will  be  presumed  to  cover  both  grounds,  if 
both  are  alleged  in  the  complaint. — Id. 

4.  Uncertainty  of  Verdict — ^Appeal — Objection  tor  First  Time. 
— ^An  objection  to  the  form  of  a  verdict  upon  the  ground  of 
uncertainty  in  the  statement  of  damages  must  be  taken  in 
the  court  below,  and  cannot  be  urged  on  appeal  for  the  first 
tim<e.— Id. 
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CLAIM  AND  DEIiIVESlT  (Continued). 

5.  Vkbdiot  and  Judgment  it>B  Pabt  or  Pbopebtt — ^Res  Adjudi* 
DATA. — ^When  the  plaintiff  obtains  a  verdict  and  judgment 
for  only  part  of  the  property  sued  for,  and  the  verdict  and 
judgment  are  silent  as  to  the  remainder,  it  must  be  held 
that  plaintiff  was  denied  any  further  relief,  and  he  is  pre- 
cluded from  further  litigation  as  to  the  remainder. — Id. 

tf.  Rbtubn  of  Pbopebtt  not  Rboovebeo— Appeal — ^Presumption 
— ^Modification  of  Judgment. — If  the  defendant  has  asked 
for  a  return  of  the  property  replevied,  and  it  does  not  appear 
that  he  has  given  proper  bond  and  sureties  for  the  return. 
it  must  be  presumed  that  the  whole  of  the  property  claimed 
has  been  delivered  to  the  plaintiff;  and  if  the  plaintiff's 
verdict  and  judgment  are  limited  to  a  recovery  of  part  only 
of  the  property,  and  no  relief  is  awarded  to  the  defendant, 
the  judgment  will  be  modified,  on  appeal,  so  as  to  require 
the  return  of  the  residue  to  the  defendant. — Id, 

CLOUD  ON  TITLE.  See  Assignment  fob  Benefit  of  Cbeditobs.  3. 

CONSTITUTIONAL  LAW.  See  Cbiminal  Law,  2.  8.  18-20;  Ir- 
bigation  Distbicts,  1-6;  Municipal  Cobpobations;  Pur 
ijc  Officbbs,  9»  10. 

CONTEMPT. 

1.  Disobediencb  to  Wbit  of  Pbohibition — ^Action  of  Rbceiveb— 
Neoubct  of  Judge. — After  service  of  an  alternative  writ  of 
prohibition  commanding  a  superior  judge,  and  a  receiver  ap- 
pointed by  him,  to  desist  from  interfering  with  the  posses- 
sion of  property  or  the  conduct  of  business  in  the  hands  of 
strangers  to  the  suit,  claiming  title  thereto,  if  the  receiver 
continues  to  interfere  with  their  possession  and  the  conduct 
of  their  business,  and  attempts  to  oust  them  therefrom,  and 
the  superior  judge  neglects  his  duty  to  see  that  the  receiver 
obeys  the  writ,  each  is  guilty  of  contempt  ^n  disobeying  the 
alternative  writ. — Havemeyer  v.  Superior  Court,  267. 

2.  ScBAMBLiNo  POSSESSION — Vom  OsDEB. — ^Whero,  prior  to  the 
service  of  the  writ,  the  receiver  has  only  acquired  a  mixed 
and  scrambling  possession  of  the  property,  and  the  order 
appointing  him  is  void,  any  further  attempts  by  him  to  take 
and  hold  possession  cannot  be  justified  under  the  plea  that 
possession  had  been  fully  taken,  and  that  nothing  was  done 
after  service  of  the  writ  except  to  preserve  the  status  quo. — Id. 

3.  JuBiSDicnoN — Good  Faith — ^Technical  Contempt — Nominal 
Fine. — ^Where  the  acts  of  the  receiver  and  of  the  judge  de- 
pended for  their  validity  upon  the  jurisdiction  of  the  judge 
to  appoint  the  receiver,  and  they  were  erroneously  advise  J 
that  the  possession  of  the  receiver  was  lawful  and  complete, 
and  that  he  must  maintain  It,  notwithstanding  the  service 
of  the  alternative  writ  of  prohibition,  and  that  the  judge 
could  not  Interfere  with  or  control  his  acts,  pending  the 
hearing  of  the  cause,  and  each  of  them  acted  in  good  faith 
upon  such  advice,  and  neither  intended  any  disrespect  of  the 
court,  such  good  faith,  though  it  cannot  wholly  relieve  them 
of  the  contempt  of  which  they  are  technically  guilty,  will 
preclude  their  being  punished  otherwise  than  by  a  nominal 
fine.— liL 
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CONTRACT.    See  Bailmbitt;  Saub;  Vendob  and  Pubohabxb. 
CONVERSION.    See  BAiLMEirr,  2;  Pleading,  14* 

CORPORATION. 

1.  Li  ability  of  Stockholders — ^Pleading. — ^Tbe  complaint  In  an 
action  to  enforce  the  Uabll'ty  of  stockholders  for  the  indebtp 
edness  of  a  corporation  must  state  the  proportion  which 
the  stock  owned  by  the  defendant  at  the  time  the  debt  sued 
for  was  incurred  bears  to  the  whole  subscribed  stock  at  that 
tlme»  or  facts  from  which  such  ptoportion  may  be  deduced. — 
Bidtoell  ▼.  Babcock,  29. 

2.  Action  fob  Several  Debts  —  Pleading  —  Demubbbr — Sub- 
scribed Stock. — A  complaint  In  an  action  to  enforce  several 
debts  of  a  corporation  against  a  stockholder  which  states 
the  number  of  shares  owned  by  the  defendant  during  the 
period  in  which  the  debts  sued  for  were  incurred,  and  that 
during  that  period  a  certain  number  of  shares  were  sub- 
scribed for.  issued  to,  and  owned  by  various  parties,  without 
stating  that  that  number  was  the  whole  number  of  shares  of 
stock  subscribed  at  the  time  each  debt  was  contracted,  or 
stating  the  proportion  which  the  shares  owned  by  the  defend- 
ant bore  to  the  whole  subscribed  stock  at  each  of  said  times,  is 
insufficient,  and  a  demurrer  thereto  should  be  sustained. — Id. 

*.  Several  Counts  in  Complaint — Defective  Pleading. — A  com- 
plaint containing  several  counts  upon  several  debts  of  a  cor- 
poration with  which  a  stockholder  Is  sought  to  be  charged 
must  state  in  each  count  the  existence  of  the  corporation, 
and  the  facts  showing  the  defendant's  proportionate  share 
of  liability  for  each  debt,  or  must  refer  to  the  statement  of 
these  facts  in  the  first  count;  and  defects  in  such  statement 
in  subsequent  counts  cannot  be  supplied  by  statements  In 
the  first  count,  in  the  absence  of  reference  to  them. — Id, 

4.  Trustee— Municipal  Corporation — Interest  —  Franchise. — 
When  an  application  for  a  franchise  was  referred  to  a  com- 
mittee of  two,  and  upon  their  favorable  report  the  franchise 
was  granted,  the  fact  that  one  of  the  committee  was  a  sub- 
scriber to  the  stock  of  the  company  for  whose  benefit  the 
franchise  was  granted  renders  the  franchise  void. — Findh  ▼. 
R.  d  A.  IVy  Co.,  597. 

5.  Corporation. — It  makes  no  difference  that  the  corporation 
for  whose  benefit  the  franchise  was  granted  was  not  yet 
formed;  it  Is  sufficient  that  the  franchise  was  granted  to  a  com- 
mittee of  subscribers  for  the  benefit  of  the  corporation. — Id. 

See  Landlord  and  Tenant,  7;  Municipal  Corporations. 

COUNTERS.     See  Boundary,  8,  4. 

CRIMINAL  LAW. 

1.  Habeas  Corpus — Jurisdiction  of  Police  Court — Conviotionb 
OF  Misdemeanor — Complaint — Time  of  Offense. — ^The  poiioe 
court  has  Jurisdiction  to  try  and  convict  a  defendant  charged 
with  misdemeanor,  although  the  time  of  the  commission  of 
the  offense  is  not  set  forth  in  the  complaint — Ex  parte  Ah 
Sing,  423. 

2.  Constitutional  Law  —  House  of  Correction  in  San  Fban- 
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dsoD— Local  Legislatioit — ^Puntshmsnt  or  Csnii. — ^The  act 
of  1878  providing  for  the  sentencing  of  certain  prisoners  con- 
victed of  felonies  or  misdemeanors  in  the  city  and  county 
of  San  Prandsco  to  the  house  of  correction  In  said  city  and 
county,  in  the  discretion  of  the  court.  Is  not  special  or  local, 
either  for  the  punishment  of  crimes  or  misdemeanors,  or 
for  regulating  the  practice  of  the  courts  of  justice,  and  is 
not  in  conflict  with  section  26,  article  6,  of  the  constitution. — 
Ex  parte  Williams,  78. 

5.  JtnaBDicnoif  of  Supebiob  Coubt  of  Saw  Fbanciboo. — ^The  su- 
perior court  of  the  city  and  county  of  San  Francfsco  is  the 
constitutional  successor  of  the  municipal  criminal  court  of 
the  city  and  county  of  San  Francisco,  as  respects  all  cases 
of  felony  formerly  committed  to  the  Jurisdiction  of  that 
court,  and  It  is  its  province  and  right,  as  the  successor  of 
the  municipal  criminal  court,  to  sentence  to  the  house  of 
correction  persons  convicted  of  felony  in  said  city  and  county 
who  are  of  the  same  class  as  might  have  been  placed  therein 
by  the  municipal  criminal  court  under  the  act  to  establish 
the  house  of  correction. — Id. 

4.  CoNSTBtjcnow  OF  Statxjtb. — ^The  power  of  the  superior  court 
to  sentence  a  defendant  convicted  of  felony  in  the  city  and 
county  of  San  Francisco  to  the  house  of  correction  therein, 
under  the  terms  of  the  act  of  1878,  is  not  affected  by  the  act 
of  1886  "to  provide  for  the  commitment  of  persons  convicted 
of  crime  to  the  house  of  correction,"  which  relates  only  to 
minor  offenses,  punishable  by  imprisonment  in  the  county 
jail,  without  regard  to  age. — Id. 

6.  Agb  of  Prisoner  Convicted  of  Fblont — ^Presumption — ^Ha- 
beas Corpus. — ^Where  the  record  is  silent  as  to  the  age  of  a 
prisoner  committed  to  the  house  of  correction  upon  convic- 
tion of  a  felony,  the  court  must  be  presumed  to  have  dis- 
charged its  duty  in  ascertaining  the  fact  that  the  prisoner 
was  under  twenty-flve  years  of  age  at  the  date  of  judgment; 
and  whether  the  finding  be  evidenced  by  the  record  or  by 
the  presumption  of  law,  its  correctness  can  only  be  reviewed 
upon  appeal  under  a  bill  of  exceptions,  and  cannot  be  in- 
quired into  upon  habeas  carpus. — Id. 

6.  Assault  with  Deadly  Weapon — Prior  Conviction  of  Felony 
— ^Pleading  —  Reading  of  Information  —  Construction  of 
Minxttes  of  Trial. — ^A  statement  in  the  minutes  of  the  trial 
of  a  defendant  accused  of  an  assault  with  a  deadly  weapon, 
and  of  a  prior  conviction  of  a  felony,  who  had  pleaded  not 
guilty  to  the  former  charge  and  guilty  to  the  latter,  that 
"the  information  is  read  and  the  plea  of  not  guilty  stated  to 
the  jury  by  the  clerk,"  should  be  construed  as  a  statement 
that  the  charge  in  the  Information  as  to  the  assault  cmly 
was  read,  when  it  does  not  clearly  appear  that  the  whole 
information  was  read,  and  it  appearing,  from  the  record, 
that  what  was  read  was  in  the  presence  of  the  defendant, 
and  not  objected  to,  and  that  the  charge  as  to  the  assault 
only  was  submitted  to  and  passed  on  by  the  jury. — People 
V.  Douglass,  281. 

7.  Form  of  Verdict — General  Statement  of  Offense. — ^A  ver- 
dict in  general  terms  finding  the  defendant  guilty  of  an 
assault  with  a  deadly  weapon,  under  an  information  chan^ng 
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that  the  assault  was   made  upon  a  person  named,  la   in 
accordance  with  law,  and  free  from  uncertainty. — /A 

8.  Form  of  Judgment — General  Recital  of  Conviction. — ^The 
judgment  is  not  rendered  insufficient  or  uncertain  by  merely 
reciting  that  the  defendant  answered  and  confessed  to  a  pre- 
vious conviction  of  manslaughter,  and  was  convicted  in  the 
court  of  the  cr^me  of  assault  with  a  deadly  weapon,  without 
further  statement  of  particulars. — Id, 

9.  Misnomer  of  Person  Assaulted. — Whether  in  the  informa- 
tion the  name  of  the  person  assaulted  was  written  therein 
''Daniel  Auseon"  or  "Daniel  Anseon,"  was  for  the  trial  court 
to  determine,  and  the  trial  court  having  directed  the  jury 
that  the  name  written  in  the  Information  was  Daniel  Auseon, 
this  court  will  not  revise  the  action  of  such  court  in  so 
holding. — Id. 

10.  Assault  upon  Brakeman  of  Railroad  Train  —  Trespass — 
Question  of  Fact. — Where  the  assault  was  committed  upon 
the  brakeman  of  a  railroad  company  in  his  efforts  to  get 
the  defendant  off  the  train,  and  there  is  evidence  tending  to 
show  that  the  defendant  was  not  a  passenger  on  the  train, 
but  a  trespasser  thereon,  it  is  a  question  of  fact  for  the 
Jury  whether  the  defendant  was  a  trespasser  or  a  passenger. 
— /d. 

1 1.  Presumption — Passen'qer — Trespasser  upon  Train. — A  per^ 
son  on  a  car  used  for  carrying  passengers  is  presumed  to  be 
a  passenger,  and  rightfully  there,  but  this  presumption  may 
be  rebutted;  and  no  presumption  of  law  or  fact  arises  where 
the  person  is  found  on  a  car  not  used  for  the  accommoda- 
tion of  passengers,  and  it  is  for  the  jury  to  determine 
whether  such  person  is  a  passenger  or  trespasser  upon  the 
train.— /A 

12.  Justification  of  Assault. — A  trespasser  on  a  train  is  not 
justified  in  shooting  a  servant  of  the  railroad  company  who 
attempts  to  put  him  off,  when  he  can  with  safety  get  off 
and  avoid  the  shooting. — Id. 

13.  Punishment  of  Offense  —  Previous  Conviction  of  Man 
slaughter. — An  assault  with  a  deadly  weapon  being  punish- 
able upon  a  first  conviction  by  imprisonment  in  the  state 
prison  for  a  period  of  two  years,  it  may  be  punished  under 
section  266  of  the  Penal  Code  by  imprisonment  therein  for 
any  term  not  exceeding  ten  years,  where  there  has  been  a 
prior  conviction  of  manslaughter. — Id, 

14.  Information — Demurrer. — A  demurrer  to  an  information  is 
properly  overruled  when  it  would  remain  sufficient  under 
the  statute  if  the  part  excepted  to  should  be  stricken  out — 
People  V.  Perez,  122. 

16.  Grand  Larceny — ^Verdict. — Upon  an  information  for  grand 
larceny,  a  verdict  of  "guilty  as  charged"  is  a  conviction  of 
grand  larceny. — Id, 

16.  Abraignment  for  Judgment — ^Judgment — Punishment  fob 
Grand  Larceny. — ^Where  the  judgment  roll  shows  a  full  com- 
pliance with  the  requirements  of  section  1200  of  the  Penal 
Code  at  the  time  of  arra*gnment  for  judgment,  and  the  judg- 
ment, upon  conviction  for  grand  larceny  committed  in  the 
city  and  county  of  San  Francisco,  is,  that  the  defendant  be 
punished  for  the  crime  of  which  he  was  charged  and  con- 
victed, by  imprisonment  in  the  state  prison  of  the  state  of 
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California  at  San  Quentin  for  the  term  of  nine  years,  the 
Judgment  is  sufficient  under  the  statute. — Id. 

17.  Trial  by  Jubt — Common  Law. — By  the  common  law,  the  trial 
of  all  crimes  is  required  to  he  hy  a  jury  selected  from  the 
vicinage  or  county  where  the  crime  is  alleged  to  have  been 
committed.— People  ▼.  Potoelh  348. 

18.  CoNSTZTtTTioNAL  Law — Biix  OF  RioHTB. — Sectiou  7  of  the  hill 
of  rights,  in  the  state  constitution,  providing  that  "the 
rights  of  trial  by  jury  shall  be  secured  to  all,  and  remain 
inviolate,"  refers  to  the  right  as  it  existed  at  common  law. 
—/A 

19.  PftNAL  Cods — ^Unconstitutional  Pbovision — Change  or  Place 
or  Trial — ^Application  or  District  Attorney. — Subdivision  2 
of  section  1033  of  the  Penal  Code,  authorizing  a  change  of 
the  place  of  trial  of  a  criminal  action  to  another  county, 
upon  application  of  the  district  attorney,  without  the  con- 
sent of  the  defendant,  where  no  jury  can  be  obtained  for 
the  trial  of  the  defendant  in  the  county  where  the  action  is 
pending,  is  unconstitutional  and  void. — Id. 

20.  JuRiSDiOTiON — ^Venue. — ^Tho  superior  court  of  another  county 
than  that  in  which  the  crime  was  committed  has  no  juris- 
diction to  try  the  case,  where  the  venue  was  changed  to 
such  county  upon  application  of  the  district  attorney  with- 
out the  consent  of  the  defendant — Id, 

21.  OoNBTEUonoN  or  Penal  Code — Change  or  Place  or  Trial — 
iNBumciBNT  Application. — If  it  be  conceded  that  subdivis- 
ion 2  of  section  1033  of  the  Penal  Code  is  valid,  it  must  be 
strictly  construed  and  strictly  pursued;  and  an  application 
on  the  part  of  the  district  attorney  showing  merely  that  a 
fair  and  impartial  jury  cannot  be  obtained  therein,  and  not 
showing  that  all  legal  means  had  been  exhausted  to  procure 
a  jury,  and  that  no  jury  can  be  obtained  therein,  is  insuffi- 
cient—7A 

22.  COMFBTENOY  Or  JURORS — IMPARTIALITY. — ^A  JUTOT  iS  UOt  USCeS- 

sarlly  incompetent  because  he  is  not  impartial;  and  proof 
that  a  fair  and  impartial  jury  cannot  be  obtained  is  not 
equivalent  to  proof  that  no  jury  can  be  obtained. — Id. 

23.  HoMicmE — ^EiViDENCE — Rebuttal — ^Habit  or  Deceased— Decla- 
rations.— ^TJpon  trial  of  a  charge  of  murder,  evidence  that 
the  defendant  believed  that  the  deceased  was  armed  at  the 
time  of  the  killing  cannot  be  rebutted  by  evidence  that  the 
deceased  was  not  in  the  habit  of  carrying  arms,  and  had  so 
stated  on  various  occasions,  and  had  refused  to  go  armed  on 
the  morning  of  the  homicide,  the  declarations  of  the  de- 
ceased not  appearing  to  have  been  communicated  to  the 
defendant — Id. 

24.  Chabaoteb  or  Deceased  roa  Peace  and  Qxhetness. — ^Evidence 
to  sustain  the  character  of  the  deceased  for  peace  and  quiet- 
ness cannot  be  given  by  the  prosecution  unless  it  has  been 
attacked  by  the  defendant;  nor  can  such  character  be  proved 
by  evidence  that  he  was  not  in  the  habit  of  carrying  arms, 
or  of  his  refusal  to  do  so. — Id. 

26.  Deolarations  or  Deceased — Quarrels — ^Rebuttal. — Evidence 
that  the  deceased  had  said  that  he  had  quarreled  with  sev- 
eral persons  is  incompetent,  and  if  given  by  the  defendant, 
without  objection,  cannot  be  rebutted  by  proof  that  the  de- 
ceased was  not  in  the  habit  of  going  armed. — Id. 
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26.  Ck)NTEBSATiONS  or  WlTiTsss  WITH  Thibd  Pebsons — Stbxxing 
0T7T  BviDENCB. — ^When  a  witness  for  the  prosecution  has  tes- 
tified to  oonversatlons  with  third  persons,  which  the  prose- 
cution falls  to  connect  with  the  defendant  by  proposed  proof, 
a  motion  of  the  defendant  to  strike  out  such  conversations 
should  be  sustained. — Id, 

27.  DE0LABA.TI0N8    OF    DEFENDANT — ^ThBEATS    AGAINST    WITNESS. — 

Evidence  of  a  conversation  of  a  witness  with  the  defendant, 
relating  to  threats  of  the  defendant  toward  the  witness,  on 
the  supposition  that  he  was  the  author  of  a  newspaper  arti- 
cle published  by  the  deceased,  Is  incompetent  against  the 
defendant.  It  not  appearing  that  the  conversation  was  com- 
municated to  the  deceased. — Id, 

28.  Self-defense — Reasonable  Feab  of  Bodily  Habm — Danqbb- 
ous  Chabactes  of  Deceased  —  Wabnino  or  Defendant. — 
Where  the  defendant  claims  to  have  killed  the  deceased  In 
self-defense,  while  acting  with  reasonable  prudence,  and  un- 
der an  honest  belief  that  he  was  in  imminent  danger  of 
death  or  of  great  bodily  injury,  It  is  competent  for  him  to 
show  that  before  the  shooting  he  was  informed  that  the 
deceased  was  a  dangerous  man,  and  such  information  need 
not  have  been  brought  home  to  the  deceased;  but  it  is  not 
competent  merely  to  prove  that  the  defendant  was  warned 
to  look  out  for  the  deceased. — Id, 

29.  Aboument — ^Pbivate  Counsel — ^Assistance  of  Distbict  At- 
TOBNET — Discbetion. — It  Is  dlscrctlouary  with  the  trial  court 
to  allow  private  counsel  employed  to  assist  the  district  atr 
tomey  in  the  prosecution  of  a  defendant  charged  with  mur- 
der, and  to  open  and  close  the  argument  to  the  Jury,  with 
the  consent  and  acquiescence  of  the  district  attorney. — Id. 

30.  Bubden  of  Pboof — Pbepondebancb  of  Bvidencb — Reasonable 
Doubt. — Proof  of  the  homicide  by  the  prosecution  does  not 
cast  upon  the  defendant  the  burden  of  proving,  by  a  pre- 
ponderance of  evidence,  that  the  killing  was  Justifiable  or 
was  only  manslaughter,  but  it  Is  sufficient  if  the  evidence 
adduced  by  the  defendant  raises  a  reasonable  doubt  of  his 
guilt— Id. 

31.  Homicide — ^Evidence — Dying  Declabation. — ^Upon  the  trial 
of  a  defendant  charged  with  murder,  the  dying  declaration 
of  the  deceased.  In  order  to  be  admissible  in  evidence,  need 
not  show  or  state,  in  terms,  that  it  was  made  under  a  sense 
of  impending  death,  if  there  is  sufficient  evidence  aliunde 
the  written  declaration  to  show  that  it  was  so  made.— People 
V.  Bemmerly,  117. 

32.  Wbitten  Declabation  or  Deceased — ^Notes  or  Obal  Stais- 
ment. — ^Where  notes  were  taken  of  what  the  deceased  said, 
and  a  statement  written  out  therefrom,  which  was  read  to 
the  declarant,  sentence  by  sentence,  and  the  accuracy  of 
each  sentence  assented  to  by  him,  and  then  signed  in  the 
presence  of  witnesses,  the  statement  becomes  his  dying  decla- 
ration, although  the  written  declaration  contains  some  words 
that  were  not  used  by  the  declarant  in  his  oral  statement. — Id, 

33.  Pbactice — Challenge  of  Jubob — ^Actual  Bias — ^Appeal — ^Elr- 
ception. — ^The  ruling  of  the  trial  court  upon  the  challenge 
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of  a  Juror  for  actual  bias  will  not  be  reviewed  on  appeal, 
and  Its  disallowance  Is  not  the  subject  of  exception. — Id, 

34.  Peremptobt  Challenge. — It  Is  not  error  to  permit  the  prose- 
cution to  peremptorily  challenge  a  juror  after  he  has  been 
sworn,  where  good  reasons  are  shown  therefor. — Id. 

35.  iNBTBUCTiON — REASONABLE  DoiTBT. — ^Au  Instructlou  to  the  Jury 
defining  a  reasonable  doubt  as  "such  a  doubt  as  would  In- 
duce a  man  of  reasonable  firmness  and  Judgment  to  act  upon 
It  In  matters  of  Importance  to  himself  Is  erroneous. — Id, 

36.  Indobsement  of  Inbtbuctions — ^Review  on  Appeal. — ^In  the 
absence  of  an  Indorsement  showing  whether  a  certain  In- 
struction was  given.  It  will  not  be  reviewed  on  appeal.— /d. 

DAMAGES.  See  Claim  and  Delivebt,  3,  4;  Evidence;  Fbaud,  16; 
Injunction*  1,  8;  BIalicious  Pbosecution,  1;  Nbquobnob,  8»  9. 

DEBTOR  AND  CREDITOR 

Oboeb — Vebbal  Acceptance — EMdenoe. — A  written  order  given  by 
a  debtor  to  his  creditor  for  the  amount  of  his  Indebtedness, 
addressed  to  a  person  Indebted  to  the  drawer  In  a  like  sum, 
and  verbally  accepted  and  partly  paid  by  the  drawee,  Is  ad- 
missible In  evidence,  together  with  proof  of  the  verbal  ac- 
ceptance. In  an  action  by  the  payee  to  recover  the  remainder 
of  the  Indebtedness  from  the  drawee. — Joyce  v.  Wing  Yet 
Lung,  424. 

See  AssioNMBNT  iob  Benefit  of  Cbeditobs;  Insolvknct. 

dedication. 

L  Dedication  of  Levee  and  Stbxet  —  Designation  xtfon  Citt 
Map — ^Ejectment  by  Municipal  Cobpobation — ^Findings — ^Ev- 
mENCE — ^Review  upon  Appeal. — In  an  action  of  ejectment 
brought  by  a  city,  where  the  court  finds  that  the  land  sued 
for  had  been  dedicated  by  the  owners  for  the  use  of  the 
public  as  a  levee  and  street,  and  such  finding  Is  sustained 
by  the  evidence,  a  judgment  in  favor  of  the  city  Is  supported 
by  such  finding;  and  a  subsequent  finding  that  the  land,  by 
the  direction  of  the  owners,  had,  after  such  dedication,  been 
so  designated  on  the  maps  of  the  city,  Is  Immaterial,  and 
may  be  excluded  from  consideration  upon  appeal,  although 
not  supported  by  the  evidence.— Oi«y  of  Napa  v.  Howland,  84. 

2.  EjVidence — ^Maps  not  Made  by  Owner — ^Waives  of  Objection. 
— ^Where  recorded  maps  produced  upon  the  question  of  dedi- 
cation are  admitted  subject  to  further  proof  that  they  were 
made  and  recorded  by  a  real  owner  of  the  land,  or  for  a 
limited  purpose  as  explanatory  diagrams,  objection  is  waived 
if  there  fs  no  motion  to  strike  them  out  for  want  of  further 
evidence,  and  no  exception  is  taken  to  their  admission,  and 
they  are  referred  to  on  the  argument  of  the  case  by  both 
parties  in  considering  and  discussing  their  effect  as  evidence 
on  the  question  of  dedication. — Id. 

8.  Map  Made  at  Request  of  Owneb. — ^A  map  made  and  recorded 
at  request  of  a  former  owner  of  the  premises  is  admissible 
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as  evidence  against  his  grantees  upon  the  question  of  dedi- 
cation by  the  former  owner. — lik 

4.  Dedication  fob  Public  "Landing" — ^"LiEvee." — Evidence  show- 
ing a  dedication  of  land  for  a  public  landing  will  support  a 
finding  of  a  dedication  as  a  public  levee  and  for  street  pur- 
poses. The  word  "levee,"  as  applied  to  portions  of  the  pub- 
lic highways  bordering  on  navigable  streams  and  sloughs  in 
interior  cities  and  towns,  has  the  same  meaning  as  landing. 
—Id, 

6.  Dedication  bt  Mexican  Obantee — ^Estoppel — ^Afteb-acquibed 
Title. — If  it  be  assumed  that  the  owner  of  an  unconfirmed 
Mexican  grant  had  no  title  to  the  lands  at  the  time  he 
dedicated  a  levee  and  street  to  public  use,  he  and  his  gran- 
tees are  nevertheless  estopped  from  denying  the  fact  of 
dedication;  and  a  title  subsequently  acquired  by  confirma- 
tion of  the  grant  by  the  board  of  land  commissioners  and 
patent  from  the  United  States  feeds  the  estoppel. — Id. 
See  Mandamus,  4;  Public  Lands,  12,  18;  Stbeets  and  Hioh* 

WAYS,  6. 

DEED.    See  Assignment,  1« 
DEMURRER.    See  Pleading, 
description.    See  Boundabt. 
DURESS.     See  Tbust,  4. 

EASEMENT. 

1.  Right  of  Wat  fob  Ibrigating  Ditch — Contbact  of  Sale — 
License — ^Revocation. — Where  the  plaintiff  and  his  assignor 
entered  into  a  parol  agreement  with  defendant,  by  the  terms 
of  which  they  were  to  receive  a  conveyance  of  a  right  of 
way  for  an  irrigating  ditch  over  defendant's  land,  and  of 
one  half  of  the  water  to  be  diverted  thereby,  the  plaintiff 
and  his  assignor  to  survey  and  excavate  the  ditch  and  keep 
it  in  repair,  and  the  ditch,  when  completed,  to  be  used  for 
the  equal  benefit  of  both  the  contracting  parties  for  the  pur- 
pose of  irrigation,  and  the  ditch  was  constructed  and  kept 
In  repair  by  the  plaintiff  and  his  assignor,  and  used  by  both 
parties,  the  agreement  is  essentially  one  of  purchase  and 
sale,  and  the  defendant  will  not  be  allowed  to  treat  the  trans- 
action as  a  mere  parol  license  which  he  may  revoke  after 
the  work  has  been  done  and  money  expended  by  the  otheQ 
parties  under  the  contract. — Flickinger  v.  Shaw^  126. 

2.  Specific  Performance  —  Obal  Agreement  fob  Eabemert — 
Part  Performance — Statute  of  Frauds. — ^Equity  will  execute 
every  agreement  for  the  breach  of  which  damages  may  be 
recovered,  where  an  action  for  damages  would  be  an  inade- 
quate remedy;  and  where  there  has  been  such  a  part  per^ 
formance  of  an  oral  agreement  for  an  easement  upon  land 
that  it  would  be  a  sanction  of  fraud  to  refuse  its  specific 
performance,  the  statute  of  frauds  does  not  prevent  an  en* 
foroement  of  the  agreement — Id, 
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3.  Executed  License — Exfenditubb  bt  Licenseb— Rxvogation — 
Tbust  ex  Maleficio. — ^An  executed  license  may  become  an 
agreement  for  a  valuable  consideration,  and  where  the  revo- 
cation of  the  license  would  operate  as  a  fraud  upon  the 
licensee,  who  has  expended  money  and  made  improvements 
upon  the  faith  of  it,  equity  will  hold  the  owner  of  the  land 
as  a  trustee  ex  maleftdo  to  prevent  such  revocation. — Id. 

4.  Right  of  Wat — Equitable  Title — Injunction. — ^Where  noth- 
ing remains  to  be  done  to  complete  such  contract  except  the 
execution  of  a  conveyance  to  the  plaintiff  of  the  right  of  way 
for  the  irrigating  ditch,  and  of  a  proper  proportion  of  the 
water  diverted  thereby,  the  plaintiff  has  a  perfect  equitable 
title  in  the  ditch  and  water,  which  equity  will  protect  by 
injunction,  as  readily  and  fully  as  it  would  protect  the  legal 
tiUe.— /d. 

EJECTMI2NT. 

1.  Evidence  ot  Possession. — To  maintain  an  action  of  eject- 
ment, the  plaintiff  must  show  that  he  was  entitled  to  the 
possession  of  the  demanded  premises  at  the  time  he  com- 
menced the  action. — Sauer  v.  ifeyer,  84. 

2.  Pasties — l<andlobd  and  TKnant — ^Action  against  Landlob]>— 
Demand  of  Possession — ^Admission. — ^Where  the  defendant 
in  an  action  of  ejectment,  upon  being  served  with  a  notice  de- 
manding possession  of  the  premises,  admitted  that  he  held 
possession  of  the  property,  but  refused  to  surrender  it,  it  is 
not  necessary  that  a  tenant  from  month  to  month,  to  whom 
he  had  rented  the  property,  be  made  a  party  defendant  to  the 
action. — City  of  Napa  v.  Hoiolandt  84. 

See  Judgment,  3;  Pleading,  10.  IL 

ELECTION.    See  Municipal  Coepobatxohb,  16. 

EMINHNT  DOMAIN. 

1.  PBOHiBrriON — ^Municipal  Cobpobations — Right  of  Wat  worn 
Seweb — Failure  to  Agree — Authobitt  to  Sue. — A  writ  of 
prohibition  will  not  lie  to  restrain  the  prosecution  of  an  ac- 
tion by  city  authorities  to  condemn  a  right  of  way  for  a 
sewer,  on  account  of  the  absence  of  an  averment  or  proof  that 
the  city  authorities  were  unable  to  agree  with  the  defendant. 
or  that  the  local  board  of  the  municipal  corporation  had 
expressly  directed  the  institution  of  the  proceeding. — Bishop 
V.  Superior  Cour  ,  226. 

2.  Jubisdiction — Question  of  Law — Appeal. — ^Whether  or  not 
the  failure  to  agree  or  to  authorize  the  suit  is  a  bar  to  the 
condemnation  proceeding  is  not  a  question  going  to  the  Juris- 
diction of  the  superior  court,  but  Is  a  question  of  law  to  be 
determined  by  it  in  the  course  of  the  proceeding;  and  any 
error  in  such  determination  is  subject  to  review  upon  appeal, 
and  does  not  furnish  ground  for  a  writ  of  prohibition. — Id. 

8.    Supebiob  Court — Jurisdiction  of  Condemnation  Pboceeding 

— Constitutional  Law — Specivl  Cases  —  Code  —  Municipal 

Government  Act. — The  superior  court  is  a  court  of  general 

Jurisdiction,  and  derives  its  Jurisdiction  to  entertain  a  pro- 

I^XXXVTT  Cal.— 48 
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ceeding  by  a  city  or  town  to  condemn  private  property  for  a 
right  of  way  from  the  constitutional  grant  of  Jurisdiction 
over  special  cases  not  otherwise  provided  for,  and  from  the 
provision  of  the  code  relative  to  special  proceedings,  and  not 
from  the  municipal  government  act — Id. 

4.    CONSTBUCTION    OF    MUNICIPAL    GOVERNMENT    ACT — ^FaILURB    TO 

Agree — Dibection  to  Sue. — ^The  provisions  of  section  870  of 
the  municipal  government  act  do  not  affect  the  Jurisdiction 
of  the  superior  court  to  hear  and  determine  all  questions  that 
may  arise  between  the  parties  in  a  condemnation  proceeding 
by  a  city  or  town,  although  a  failure  to  agree,  or  to  direct 
suit  to  be  brought  as  therein  provided,  may  affect  the  right 
of  the  municipality  to  maintain  the  action  and  to  secure  the 
relief  demanded. — Id, 

6.  CJondemnation  Proceedings — ^Lis  Pendens — ^Lbasb  aftbb  Suit 
Brought — Parties — Res  Adjudicata. — Under  section  1246  of 
the  Code  of  Civil  Procedure,  one  claiming  an  Interest  in  land 
under  a  written  lease  executed  pending  an  action  to  condemn 
the  land,  is  authorized  to  appear,  plead,  and  defend  his  In- 
terest, though  not  named  as  a  party  to  the  proceedings;  and 
where  he  falls  to  do  so  after  he  has  notice  of  the  proceeding, 
he  is  estopped  by  the  Judgment  from  claiming  anything  by 
virtue  of  his  written  lease,  entered  into  subsequent  to  the 
llling  of  the  lis  pendens. — Drinkhouse  v.  Spring  Valley  Water 
Works,  253. 

6.  Action  to  Enjoin  Taking — EJvidencb. — Such  lessee  cannot 
maintain  an  action  to  enjoin  the  taking  of  the  property  con- 
demned pursuant  to  the  Judgment;  and  the  Judgment  roll 
in  the  condemnation  proceedings,  and  the  notice  of  lis  peih 
dens,  are  admissible  evidence  against  him  in  bar  of  such  ao> 
tion. — Id. 

See  Stbbbts  and  Hiohwats,  6. 
BJQUITY.    See  Injunction;  Practicb. 

MTATES  OF  DECEASED  PEaiSONS. 

1.  Turning  over  Assets  to  Co-executor — ^Liabilitt  of  EzECurtn 
^Reasonable  Prudence. — An  executor  who  has  money  of  the 
estate  In  his  hands,  and  turns  it  over  to  his  co-executor,  or 
who  actively  assists  to  put  It  into  the  hands  of  his  co-exeen- 
tor,  is  liable  for  any  misapplication  of  it  by  the  latter,  unless 
it  appears  that  good  reasons  existed  for  turning  It  over,  and 
that  in  allowing  the  co-executor  to  keep,  control,  and  disburse 
it  he  acted  In  good  faith,  without  notice  of  any  purpose  to 
misapply  it,  and  with  reasonable  prudence  and  discretion.— 
Estate  of  Oshom,  1. 

2.  Good  Faith  of  Parties — Omitted  Dutt — ^Honesty  of  Co- 
EXECUTOR. — ^The  liability  of  an  executor  for  misappropriation 
of  assets  turned  over  to  his  co-executor  depends  on  the  cir- 
cumstances of  each  case;  good  faith  alone  will  not  save  him 
from  liability,  if  an  omitted  duty  on  his  part  has  occasioned 
the  loss,  nor  will  bad  faith  on  the  part  of  the  co-executor 
subject  him  to  liability,  if  he  has  omitted  no  duty  on  his  part, 
since  he  has  a  right  to  rely  upon  the  honesty  of  his  co-execu- 
tOT,  whether  he  be  rich  or  poor.-r/<l. 
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QSTATBS  OF  DBCBASBD  PERSONS  (ConUnued). 

S.  Nbolbct  Ocoasionino  Loss. — ^An  executor  or  trustee  Is  liable 
for  the  wrongful  acts  of  a  co-executor  or  co-trustee,  to  which 
he  consented,  or  which  by  his  negligence  be  enabled  the 
latter  to  commit,  and  when  he  failed  to  use  the  means  within 
his  power  to  prevent. — Id. 

4.  DuTT  o7  ExxcuTOBS  TO  AooouiVT — ^Wastb  Rbsultino  fbom 
Neglect — Jonrr  and  Several  Liabilitt. — It  is  the  duty  of  ex- 
ecutors to  account  within  reasonable  or  statutory  time,  and 
a  neglect  to  account  which  results  in  waste  renders  the 
executors  jointly  and  severally  liable,  the  same  a  in  case  of 
failure  to  collect  debts  before  the  statute  of  limitations  has 
run  against  them. — Id, 

5.  b2xecut0b  lxavilfo  state — insolvency  op  co-xxecutob — 
Final  Aoooxtnt  aftbb  Statutobt  Tims— Liabiutt  fob  Mibap- 
PBOPBZATZON.  —  An  oxocutor  who  upon  departing  fr<mi  the 
state  for  an  indefinite  period  left  the  money  and  business  of 
the  estate  in  the  care  of  his  co-executor,  and  thereafter  took 
no  part  in  its  management,  but  Joined  in  a  final  account  with 
the  co-executor  long  after  the  time  allowed  by  statute  for  the 
filing  of  the  account,  is  liable,  upon  the  insolvency  of  the  co-ex- 
ecutor, for  the  funds  appropriated  by  him  to  his  own  use. — Id, 

t.  Sale  of  Realty — Petition  of  Cbeditob  of  Bxecutor — ^Non- 
suit.— ^Where  a  petition  for  the  sale  of  the  real  estate  of  a 
decedent,  presented  by  a  creditor  of  the  executor  whose  claim 
has  been  allowed  by  the  court,  states  sufficient  facts  to  justify 
the  sale,  and  the  petitioner  introduces  evidence  tending  to 
prove  every  material  allegation  of  the  petition,  it  is  error  to 
grant  a  nonsuit  on  motion  of  the  devisees. — Estate  of  Courts, 
480. 
7.  Allowancs  fob  Services  dttbino  Administbation — ^Petition  of 
Claimant— Neglect  of  Bxeoutob. — ^A  claimant  for  services 
rendered  to  the  estate  during  administration,  whose  claim 
has  been  allowed  by  the  court  as  a  proper  expense  of  adminis- 
tration, may  apply  for  a  sale  of  the  real  estate  to  pay  his 
claim,  if  the  executor  has  not  funds  sufficient  to  pay  it,  and 
neglects  to  apply  for  the  order  of  sale. — Id, 
S.  Construction  of  Code — Cbkoitobs  of  Exbcutobs — ^I^cfensbs 
OF  Administbation. — Sections  1636  and  1546  of  the  Code  of 
Civil  Procedure  are  intended  to  afford  creditors  of  the  exec- 
utors as  well  as  creditors  of  the  dededent  the  means  of  se- 
curing payment  of  their  claims  against  the  estate,  and  con- 
template expenses  of  administration  which  the  executor  neg- 
lects or  refuses  to  pay. — Id, 
9.  Unpaid  Claims  against  X^xECUTOB— Settlement  of  Account 
— ^JuBiSDienoN. — Claims  against  an  executor  for  services  ren- 
dered or  materials  furnished  to  the  estate  during  administra- 
Uon  need  not  be  paid  until  they  are  allowed  in  the  settlement 
of  his  account;  but  the  court  may  determine,  after  notice  to 
all  persons  interested,  whether  the  estate  is  liable  at  all, 
and  if  BO,  in  what  amount. — Id, 

10.  Settlement  of  Executor's  Account — ^Appealable  Obdeb. — ^An 
order  settling  the  account  of  an  executor  is  appealable. — Id, 

IL  Conclusiveness  of  Allowance  of  Claim — ^Petition  fob  Sale 
OF  Realty. — ^The  allowance  by  the  court  of  a  claim  for  serv- 
ices rendered  to  an  executor  as  part  of  the  expenses  of  ad- 
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ministration  included  in  his  account  is  conclusive  against 
all  parties  interested,  except  those  laboring  under  disability* 
if  no  appeal  is  taken  from  the  order  settling  the  account, 
and  cannot  be  questioned  by  the  devisees  upon  a  petition  for 
the  sale  of  realty  to  pay  the  claim.~^Zd. 
See  PuBUc  Lands,  9;  Wnxs. 

ESSTOPPEL.     See  Dedication,  6;  Pabbnt  and  Child,  7;  Pubuo 
Lands,  9.  20. 

EVIDENCE. 

1.  Conflict  of  Evidencb. — ^The  rule  as  to  conflict  of  evidence 
applies  to  cases  of  contradictions  in  the  testimony  of  a  wit- 
ness. The  conflict  is  all  the  more  fatal  for  being  intestine. — 
Brock  V.  Pearson,  581. 

8.  Objections  to  Evidence — ^Waives  of  Grounds  not  Specified. 
•—A  party  objecting  to  the  admission  of  evidence  must  specify 
the  ground  of  his  objection  when  the  evidence  is  offered,  and 
will  be  considered  as  having  waived  all  objections  not  speci- 
fied.—BrumZey  V.  Flint,  471. 

3.  General  Objection — Special  Objection. — ^A  general  objection 
is  sufficient  if  the  evidence  objected  to  is  absolutely  inadmis- 
sible for  any  purpose;  but  otherwise,  to  entitle  the  objection 
to  notice,  it  must  be  distinctly  specifled. — Id. 

4.  Damage  by  Cattle  —  Opinion  Evidence  —  Qualification  of 
Witness — ^Appeal — Objection  fob  First  Time. — In  an  action 
to  recover  damages  for  trespass  of  cattle,  where  a  witness 
was  asked  to  state  what  amount  of  damage,  in  his  estima- 
tion, was  done  by  the  cattle,  and  the  question  was  objected 
to  as  incompetent,  irrelevant,  and  immaterial,  as  asking  for 
a  conclusion,  and  as  not  the  proper  way  to  prove  damages, 
the  point  that  the  witness  was  not  shown  to  possess  the 
requisite  knowledge  to  enable  him  to  testify  as  to  the  dam- 
ages is  not  raised  by  the  objection,  and  will  not  be  con- 
sidered for  the  first  time  on  appeal. — Id, 

6.  Damage  bt  Cattle— E2xcb88Ivb  VERoiciv-<k>NFLicnNO  E)ti- 
dence — Sublease  of  Premises  Trespassed  upon. — ^Where  the 
evidence  as  to  the  number  of  trespassing  cattle  and  as  to 
the  damage  done  by  them  is  conflicting,  and  the  evidence 
on  the  part  of  the  plaintiffs  tended  to  show  greater  damage 
than  was  awarded  to  them,  the  verdict  will  not  be  set  aside 
as  excessive  on  account  of  the  fact  that  the  premises  tres- 
passed upon  were  afterward  subleased  for  one  half  more 
rent  than  was  paid  for  them  by  the  lessee. — Id» 

6.  Press  Copies  of  Letters. — ^Press  copies  of  letters  are  the 
best  evidence,  next  to  the  originals  themselves;  and  where 
such  copies  are  shown  to  exist,  it  is  error  to  allow  oral 
evidence  as  to  their  contents. — Ford  v.  Cunningham,  209. 

7.  Action  against  Partnership — Sale  to  Individual  Partner — 
Eh^iDENCE — Books  of  Account. — ^Where  a  partnership  is  sued 
for  barley  sold  to  one  of  the  flrm  individually,  the  account- 
book  of  the  copartnership,  admitted  to  be  a  book  containing 
original  entries,  and  showing  that  there  was  no  item  of  bar- 
ley in  the  account  of  the  defendants  with  the  plaintifTs,  is  ad- 
missible in  evidence,  in  connection  with  the  testimony  of 
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one  of  the  partners  that  the  book  showed  the  true  state  of 
accounts  between  the  plaintiffs  and  the  defendants,  and  that 
the  items  therein  contained  had  been  entered  at  the  time 
of  the  several  transactions  therein  mentioned. — Id. 

8.  Contest  of  Will — Bvidencb — Pacts  not  Oooukrino  at  Twal 
— ^Abgumknt  or  Counsel. — ^Upon  a  contest  of  a  will,  the  issue 
as  to  the  yalidity  of  the  will  must  be  determined  solely 
upon  the  evidence  introduced  at  the  trial;  and  the  court 
cannot  properly  consider  any  facts  not  occurring  at  the  trial, 
and  which  were  stated  for  the  first  time  in  the  argument  of 
counsel. — Estate  of  Man  Wo  Ohan,  165. 

».  New-tbial  Statement — ^Amendments — Appeal— Pbesumption. 
— ^Where  the  Judge  who  tried  the  contest  of  a  wiU«  and  ren- 
dered judgment  for  the  contestant,  amended  the  statement 
on  motion  for  new  trial,  against  the  objection  of  the  pro- 
ponent of  the  will,  by  inserting  facts  adverted  to  in  the 
argument,  but  which  were  not  proved  or  offered  to  be  proved 
at  the  trial,  it  must  be  presumed  upon  appeal  that  the  court, 
in  coming  to  Its  conclusion,  considered  the  facts  contained 
in  such  amendment,  and  the  Judgment  will  be  reversed.— /d. 

10.  Libel — ^E«tidengb — ^Res  Gestjs — Cebtificatb  or  Chabaoteb — 
Contradiction  or  Witness. — ^Where  a  libel  is  Justified  on  the 
ground  of  its  truth,  and  a  witness  for  the  defendant  has 
testified  that  the  plaintiff  was  denounced  by  himself  and  all 
good  citizens  at  the  place  of  his  residence,  on  a  certain  date, 
a  certificate  of  recommendation  of  the  plaintiff  for  good  and 
correct  habits  in  business  and  social  relations,  signed  by  sev- 
eral prominent  citizens  of  that  place,  at  a  date  four  months 
earlier,  is  not  admissible  as  part  of  the  res  gestts,  to  contra- 
dict the  statement  of  the  witness,  nor  to  prove  the  good 
character  of  the  plaintiff.—Vone^  v.  Duchow,  109. 

11.  Impeachment  or  Wetness — Specific  Acts — ^Batteby. — ^A  wit- 
ness cannot  be  impeached  by  evidence  of  particular  wrong- 
ful acts;  nor  is  it  proper  to  ask  him,  for  the  purpose  of  im- 
peachment, yrhether  he  had  been  arrested,  pleaded  guilty, 
and  paid  a  fine  for  beating,  bruising,  and  battering  a  woman 
of  the  town. — Id. 

12.  Objection  to  Impeaching  Evidence. — ^An  objection  to  such 
question,  on  the  ground  that  it  did  not  tend  to  impeach  the 
witness,  and  that  the  record  was  the  best  evidence,  is  spe- 
cific enough  to  invoke  the  rule  which  does  not  permit  a 
witness  to  be  impeached  by  evidence  of  particular  wrongful 
acts. — Id, 

18.  Impeachment  or  Witness — Contradictobt  Statement  ArrEs 
Testimony  Given — Insufficient  Objection. — The  question  of 
the  admissibility  of  evidence  offered  for  the  impeachment  of 
a  witness,  by  showing  that  after  his  testimony  was  given  he 
had  made  contradictory  statements,  is  not  raised  by  an  ob- 
jection that  no  proper  foundation  bad  been  laid  for  impeach- 
ment, if  the  objection  was  expressly  limited  to  evidence  of 
prior  contradictory  statements. — Clavey  v.  Lord,  418. 

14.  Immaterial  Evidence  —  Harmless  Ebbor  —  Appeal. — ^Where 
evidence,  admitted  against  objection,  relates  only  to  an  issue 
which  is  rendered  immaterial  by  the  evidence  and  findings 
upon  other  issues,  vhi-h  arp  decisive  of  the  case,  any  error 
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EVIDENCE  (Continued). 

in  its  admission  is  harmless,  and  is  not  ground  for  reversal 
of  the  Judgment — Id. 

15.  Evidence  —  Cboss-bxamination  —  In jubt  —  Sx7Mmoniito  Pht- 
BiciAN. — ^Where  the  plaintiff  has  testified  upon  direct  exam* 
ination  as  to  the  injury  suffered  by  her  and  the  pain  imme- 
diately resulting  therefrom,  she  may  be  asked  on  cross-exam- 
ination as  to  whether  she  called  a  doctor  that  night— Jfo- 
Fadden  ▼.  B,  A.  etc  R'y  Co.,  464. 

16.  Expert  EvmENCS — Consultation  of  Physicians — Cboss-kxam- 
INATION  as  to  Conclusion  and  Treatment. — Where  a  phy- 
sician, as  an  expert,  has  testified  in  chief  that  he  visited  the 
plaintiff  about  two  weeks  after  the  injury,  and  held  a  con- 
sultation with  the  attending  physician,  and  that  he  examined 
the  patient  ^n  to  her  condition  and  the  probable  causes  of 
her  ailments,  it  is  proper  cross-examination  to  ask  what  they 
determined  was  the  serious  thing  to  attend  to,  and  what  was 
the  treatment  advised. — Id, 

17.  Range  ot  Cross-examination. — ^The  cross-examination  of  a 
party,  or  of  an  expert,  should  be  allowed  a  liberal  range, 
touching  all  matters  testified  to  in  chief,  or  tending  to  test 
the  temper,  bias,  motives,  intelligence,  accuracy,  credibility, 
or  means  of  knowledge  of  the  witness. — Id, 

See  Principal  and  Agent,  2-4;  Appeal,  6.  8-11,  14;  Assign- 
ment, 3;  Banks,  2-4;  Boundary,  2,  5;  Criminal  Law, 
23-28,  30-32;  Debtor  and  Creditor;  Dedication,  1-4;  In- 
sane Persons,  6;  Landlord  and  Tenant,  7;  Malicious 
Prosecution:  Mandamus,  4;  Negligence,  1,  6,  6;  Prao- 
TICE,  3. 
EXECUTION. 

1*  Supplemental  Proceedings — Torts  upon  Propcrtt  or  Judg- 
ment Debtor — Creditor's  Bill — Order  Allowing  Sun. — ^Pro- 
ceedings supplemental  to  execution  can  reach  choses  in  ac- 
tion arising  from  torts  committed  on  the  property  of  the 
judgment  debtor  which  might  be  reached  by  a  creditor's  bill; 
and  the  court  in  the  supplemental  proceedings  may  authorize 
a  suit  by  the  judgment  creditor  to  recover  such  choses  in 
action. — Staples  v.  May,  178. 
2.  Exemption  from  Execxttion — ^Remedial  Statutes — Conbtbuo- 
TiON. — j^atutes  exempting  personal  property  from  execution 
are  remedial  in  character,  and  are  to  be  liberally  construed, 
as  being  intended  to  protect  the  debtor,  and  enable  him  to 
follow  his  vocation,  so  as  to  earn  a  support  for  himself  and 
ttLmWy.— Estate  of  McManus,  292. 
t.  Implements — Tools — Construction  op  Code. — ^The  term  "im- 
plements," as  used  in  subdivision  4  of  section  690  of  the  Code 
of  Civil  Procedure,  which  provides  that  '*the  tools  or  imple- 
ments of  a  mechanic  or  artisan  necessary  to  carry  on  his 
trade"  shall  be  exempt  from  execution,  has  a  broader  signifi- 
cation than  the  term  "tools,"  and  includes  any  instrument 
needed  and  used  for  the  purpose  of  carrying  on  his  trade  or 
business. — Id. 
4.  Jeweler's  Safe — Insolvency. — A  jeweler's  safe  owned  and 
used  in  the  business  of  a  Jeweler  and  watch-repairer  is  ex- 
empt from  execution,  and  should  be  set  apart  as  such  to  him 
in  proceedings  in  insolvency. — Id. 
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EXECUTORS  ANB  ADMINISTRATORS.     See  Bstaibs  or  Db- 

CBABED  PKBBONB. 

FACTOR.    See  Bailmbnt. 

FINDINOa 

1.  Allboationb  not  DEincD. — ^Where  some  of  the  material  alle- 
gations of  the  complaint  are  not  denied,  it  Is  not  necessary 
to  find  in  relation  to  them. — Drinkhause  t.  Bpring  Valley 
Water  Warke,  263. 

2.  Ultimate  Facts. — Findings  should  respond  to  and  cover  all 
material  Issues  raised  by  the  pleadings,  hut  they  should  be 
statements  only  of  ultimate  and  not  of  probative  facts,  and 
will  be  held  sufficient  where  all  the  material  ultimate  facts 
are  passed  upon. — Smith  ▼.  Mohr^  489. 

See  Apfeal*  6,  8,  10,  11,  23;  Mechanic's  Lien,  9, 11,  19. 

FORFEITURES.    See  Landlobd  and  Tenant,  1-4* 
FRANCHISE.    See  Gobpobation,  4,  6 

FRAUD 

1.  Vendob  and  Pubchabeb  —  Fraudulent  Representations  ot 
Vendob's  Agent  —  Knowledge  of  Vendee  —  Conflicttno  Evi- 
dence— Review  on  Appeal. — Where  alleged  fraudulent  repre- 
sentations in  the  sale  of  land  are  claimed  to  have  been  made 
by  the  agent  of  the  vendor,  and  the  evidence  shows  that  the 
vendee  had  means  of  knowledge  as  to  the  facta,  and  is  con- 
flicting as  to  whether  the  representations  were  made,  a  find- 
ing that  there  was  no  fraud  on  the  part  of  the  vendor  will 
not  be  disturbed  on  appeal. — WilHatM  v.  Mitchelh  632. 

2.  Mobtoaoe  fob  Pubchabe-monet — Failube  of  Consideration — 
Invaliditt  of  Wateb  Cebtificateb. — The  fact  that  "water  cer- 
tificates" of  a  water  company,  forming  part  of  the  property 
sold,  are  invalid,  does  not  constitute  a  partial  failure  of  the 
consideration  of  a  note  and  mortgage  given  for  the  purchase- 
money,  if  the  water  company  has  not  failed  or  refused  to 
furnish  the  water  in  conformity  with  the  certificates,  and  is 
ready  and  willing  to  perform  its  obligation.— Id. 

8.  Rescission  bt  Pubchaseb — Unbeasonable  Delay. — The  rescis- 
sion by  the  purchasei  of  an  executed  contract  for  the  sale 
of  land  and  water  certificates  on  the  ground  that  the  water 
certificates  are  void,  and  that  the  consideration  has  failed, 
must  be  made  with  reasonable  promptness;  and  a  delay  of 
seventeen  months  after  the  purchase,  and  until  two  months 
after  the  commencement  of  a  suit  to  foreclose  a  mortgage 
given  for  the  purchase-money,  before  ofterlng  to  rescind,  is 
unreasonable. — Id, 

4.  Pleading — Genebal  Allegation — ^Waiveb — Appeal — Objection 
FOB  FiBST  Time. — Where  an  answer  alleges  fraud  in  general 
terms,  and  the  plaintiff  goes  to  trial  upon  the  issue  without 
objection  to  the  pleading,  or  to  the  evidence  of  fraud,  all 
objection  is  waived,  and  it  cannot  be  urged  upon  appeal  for 
the  first  time  that  there  was  no  issue  of  fraud  by  reason 
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FRAUD  (Continued). 

of  the  failure  of  the  answer  to  allege  the  particular  facts 
constituting  the  fraud. — Sukeforth  v.  Lord,  399. 

5.  JlISTTFICATION    OF    ATTACHMENT — FRAUDULENT    TBANSFEB — ^DB- 

MURKER — ^Waiver. — The  answer  of  a  sheriff  in  an  action  for 
damages  for  seizing  goods  claimed  hy  the  plain tifT,  under  a 
writ  of  attachment  against  his  vendor,  which  denies  the 
plaintiff's  title,  and  pleads  in  general  terms  that  the  sale  to 
htm  was  pretended,  false,  and  fraudulent,  and  made  with 
the  purpose  and  intent  to  hinder,  delay,  and  defraud  his 
creditors,  is  demurrable  on  account  of  the  general  allega- 
tion of  fraud;  but  a  failure  to  demur  to  the  answer,  or  object 
to  the  evidence  of  the  fraud,  is  a  waiver  of  the  objection. — Id. 

6.  Failure  to  Object  to  Evidence  —  New-trial  Statement. — 
Wiere  the  party  pleading  fraud  generally  moves  for  a  new 
trial,  and  the  statement  fully  sets  out  the  evidence  of  fraud, 
and  specifies  sufficiently  that  the  verdict  is  against  that  evi- 
dence, the  fact  that  no  objection  to  the  evidence  of  fraud 
appears  in  the  statement  is  sufficient  proof  that  none  was 
made  at  the  trial. — Id, 

7.  Benefit  op  Waiver — ^Appeal  by  Pabtt  Pleadino  Fbaud  Gen- 
erally.— The  fact  that  the  verdict  was  against  the  party 
alleging  the  fraud  in  general  terms  is  not  ground  for  deny- 
ing him,  on  appeal,  the  benefit  of  the  waiver  by  the  prevail- 
ing party  of  the  insufficiency  of  the  allegations  of  fraud. — Id, 

See  Trust,  3,  4. 

8.  Fraudulent  Transfer — Instbuotionb. — ^WTiere  facts  are  es- 
tablished from  which  the  jury  would  be  justified  in  Inferring 
fraud  in  the  transfer  of  goods  to  the  plaintiff,  though  the 
inference  may  not  be  absolutely  necessary,  the  defendant  is 
entitled  to  have  the  issue  of  fraud  submitted  to  the  jury 
upon  instructions  fully  and  fairly  stating  the  law  applicable 
to  a  fraudulent  transfer. — Sukeforth  v.  Lord,  399. 

9.  Value  of  Goods — Admission  op  Pleadings — ^Erroneous  In- 
struction.— Where  the  pleadings  admit  the  value  of  the 
goods  seized  by  the  defendant,  an  instruction  authorizing  the 
Jury  to  find  a  less  value  is  erroneous,  though  perhaps  not 
sufficient  ground  for  a  reversal. — Id. 

10.  Preference  op  Creditor — Good  Faith. — Instructions  to  the 
effect  that  a  transfer  of  property  by  a  debtor  to  one  creditor 
in  preference  to  others  is  not  necessarily  fraudulent,  al- 
though not  positively  erroneous,  should  be  qualified  by  the 
statement  that  the  transfer  must  be  made  in  good  faith. — Id. 

11.  Fraud  in  Law — Consciousness  op  Wrong. — It  is  error  to  re- 
fuse an  Instruction  that  a  man  is  guilty  of  fraud  in  doing 
what  the  law  deems  fraudulent  although  he  may  not  be 
conscious  that  he  is  committing  any  wrong.— ^/d. 

12.  Fraudulent  Intent — ^Transfer  to  Creditors  in  Excess  of 
Demand. — The  acceptance  by  a  creditor  from  an  insolvent 
debtor  of  an  amount  of  property  largely  in  excess  of  his 
demand  is  a  circumstance  tending  to  prove  a  fraudulent  in- 
tent, and  a  refusal  to  so  instruct  the  Jury  is  erroneous. — Id. 

13.  Agreement  to  Refund  Sxtrflus. — ^An  agreement  between  an 
insolvent  debtor  and  a  creditor,  to  whom  he  transferred  all 
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FRAUD  (Continued). 

his  property,  that  the  creditor  would  refund  the  surplue 
proceeds,  Is  a  circumstance  tending  to  show  that  the  trans- 
fer was  made  with  Intent  to  delay  and  defraud  creditors, 
and  It  Is  error  to  refuse  an  Instruction  to  that  effect — Id. 

14.  EviDEiTCE  OF  Agreement. — The  fact  that  the  value  of  the 
property  so  transferred  Is  grossly  In  excess  of  the  creditor's 
claim  Is  a  circumstance  tending  to  show  that  such  an  under- 
standing exists,  and  the  Jury  should  be  so  Instructed. — M, 

16.  CiBCUMBTANTiAL  BviDENCE. — ^Whore  the  evidence  of  the  al- 
leged fraud  Is  circumstantial  and  presumptive.  It  Is  error  to 
refuse  a  correct  Instruction  as  to  the  necessity  In  most  cases 
of  relsrlng  upon  such  evidence  to  prove  fraud,  and  as  to  the 
amount  of  proof  required  to  establish  It  satisfactorily. — Id, 

16.  Vendor  and  Purchaber  — Fraudulent  Representations  op 
Vendor— Prospects  Affecting  Value  of  Land  Sold— Meas- 
ure OF  Damages. — In  estimating  the  damages  to  a  vendee  for 
fraudulent  representations  of  the  vendor  In  regard  to  pros- 
pects affecting  the  value  of  the  land  sold,  where  part  only 
of  the  representations  made  are  untrue.  It  Is  not  proper  to 
consider  what  would  be  the  value  of  the  land  If  all  the 
representations  made  were  untrue,  nor  what  Its  value  would 
be  exclusive  of  an  existing  prospect.  In  respect  to  which  the 
representations  were  partially  false;  but  the  difference  should 
be  taken  between  the  price  paid  by  reason  of  the  false  repre- 
sentations as  to  Its  value,  supposing  them  to  be  true,  and 
the  actual  value  of  the  land  at  the  time  of  purchase,  in  view 
i  prospects  actually  existing. — Harvey  t.  Eadley,  557. 
See  AoBNCT,  6;  Public  Lands,  19. 

GROWING  CROPS.     See  Warxhousbmait. 

GUARDIAN  AND  WARD. 

1.  AcnoN  ON  Note — ^Parties — Incompetent  Person — Guardian. 
— ^An  action  upon  a  promissory  note  made  by  an  Incompetent 
person  cannot  be  maintained  against  his  guardian,  but  should 
be  brought  against  the  Incompetent  person. — Justice  v.  Ott,  528. 

I.  Service  q9  Summons — ^Appearance  of  Guardian. — ^The  sum- 
mons In  an  action  against  an  Incompetent  person  must  be 
served  upon  both  the  incompetent  and  his  guardian;  and  it 
Is  then  the  duty  of  the  guardian  to  appear  and  defend  the 
action. — Id, 

S.  Guardian  ad  Litem. — If  deemed  expedient,  the  court  may 
also  appoint  a  guardian  ad  litem  to  represent  the  Incom- 
petent—Id. 
See  Insane  Persons. 

HABEAS  CORPUS.    See  Criminal  Law;  Insane  Persons,  2,  3. 

HOMESTEAD.    See  Public  Lands,  6-9. 

HUSBAND  AND  WIFE.     See  Neguosncb,  7-9;   PuBUC  Lands, 
3-9;  Wills. 

INFANTS.    See  Trust, 
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INJUNCTION. 

1.  Sevebai.  Tobts — Common  Iwjtjet — 'Damuqes — ^Joiwr  Aonow. 
— Several  tort-feasors,  not  acting  In  concert  or  by  unity  of 
design,  are  not  liable  to  a  Joint  action  for  damages,  although 
the  consequences  of  the  several  torts  have  united  to  produce 
an  Injury  to  the  plainUff.— IfiZIer  v.  Highland  Ditch  Co.,  430. 

2.  Injunction. — ^An  Injunction  will  be  sustained  in  such  case 
against  all  the  tort-feasors. — Id, 

3.  DiTOHSB — Debris — Injunction — Joint  Judoment  fob  Dam- 
ages.— ^Where  debris  Is  deposited  upon  the  lands  of  the  plain- 
tiff by  means  of  different  ditches  constructed  and  operated 
by  several  defendants,  between  whom  there  was  no  concert 
of  action,  a  Joint  action  may  be  maintained  to  enjoin  them 
all  from  continuing  the  wrong,  but  a  joint  Judgment  for  dam- 
ages in  such  action  Is  erroneous,  and  will  be  reversed. — Id, 

See  Assignment  fob  Benefit  of  Creditors,  3;  Easement, 
4;  Ibbioation  Distbicts,  5;  Municipal  Corporations,  6, 
12-14;  Nuisance,  2,  3;  Wateb  and  Wateb  Rights,  5,  7,  8. 

[NNKEBPERS. 

1.  LlABILITT  FOB  LoSS  OF  BaOGAGE — ^ACCIDENTAL  FiBE — GUESTS — 

Boarders. — Conceding,  without  deciding,  that  under  the  law 
of  this  state  an  Innkeeper  Is  an  Insurer  of  the  goods  of 
transient  travelers  or  guests  placed  In  the  inn,  against  every- 
thing but  the  act  of  God  or  the  public  enemy,  or  the  neglect 
or  fraud  of  the  owner  of  the  property,  the  innkeeper  Is  not 
liable  to  a  boarder  for  the  loss  of  baggage  destroyed  as  the 
result  of  a  purely  accidental  fire. — Moore  v.  L.  B.  D.  Oo^  483. 

2.  Pleasure  Resort  —  Residence  —  Reception  of  Family  as 
Boarders. — ^A  family  going  to  an  Inn  at  a  pleasure  resort  to 
remain  an  Indefinite  time,  which  may  be  very  prolonged, 
depending  on  the  health  of  one  of  Its  members,  and  who 
have  no  other  place  of  residence,  and  have  previously  made 
arrangements  for  board  by  the  month  at  terms  much  lower 
than  those  for  transient  travelers,  become  boarde]:8,  and  not 
mere  transient  travelers  or  guests. — Id. 

INSANE  PERSONS. 

1.  Restoration  to  Capacity — Construction  of  Cods. — ^TThe  pro- 
visions of  section  1766  of  the  Code  of  Civil  Procedure,  au- 
thorizing the  court  to  restore  a  person  adjudged  Insane  or 
incompetent.  Is  only  applicable  to  those  for  whom  guardians 
have  been  appointed  under  section  1764  of  the  same  code, 
and  does  not  apply  to  persons  committed  to  Insane  asylums 
under  the  regulations  of  the  Political  Code.— Kellogg  t. 
Cochran,  192. 

2.  Discharge  from  Insane  Asylum — Jurisdiction  of  Coubt— 
Habeas  Corpus. — No  court  in  this  state  is  authorized  to  dis- 
charge a  person  who  has  been  committed  to  an  Insane  asy- 
lum, or  to  restore  him  to  capacity,  under  any  circumstances* 
except  upon  writ  of  Tuibeas  corpus. — Id. 

3.  Power  of  Officers  of  Asylum. — ^The  power  to  discharge  an 
inmate  of  an  InsanA  asylum  otherwise  thaii  upon  habeQ$ 
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INSANE  PERSONS  (Continued). 

oorpuM  l8  vested  exclusiyely  in  the  officers  of  the  asylnm,  and 
Includes  the  power  to  determine  whether  the  patient  has  re- 
covered, and  the  authority  to  discharge  persons  who  have 
sufficiently  recovered,  and  also  persons  who  have  been  im- 
properly committed. — Id. 

4.  Bffbct  of  Dibchabob  fbom  Asylum  —  Restobation  to  Ca- 
FACiTT— Right  to  Sue. — The  effect  of  a  discharge  by  the  offi- 
cers of  an  asylum  of  an  insane  inmate,  if  no  guardian  has 
been  appointed  under  the  act  of  March  9,  1885,  Is  to  restore 
the  person  discharged  to  legal  capacity  to  sue. — Id, 

6.  Maucious  Prosecution  —  Commitment  of  Sane  Person  to 
AsTLUM. — ^An  action  for  damages  will  Up  for  a  malicious 
prosecution  on  a  charge  of  insanity,  resulting  In  an  order 
of  commitment  to  an  insane  asylum  of  a  person  who  was 
not  insane. — Id. 

6.    Order  of  Commitment — Evidence — Probable  Cause. — In  such 
action,  the  order  of  commitment  is  not  conclusive  evidence 
against  the  plaintiff  of  his  insanity  at  any  time,  or  of  prob- 
able cause  for  the  prosecution. — Id^ 
See  GuABDiAK  and  Wabo. 

INSOLVENCY. 

Pbefebencb  or  Crbdttob— Recovery  bt  Assignee— Pleading. — ^Un- 
less it  appears  that  an  insolvent  transferred  his  property  to 
a  creditor  within  one  month  before  proceedings  in  Insolvency 
were  instituted,  with  the  view  or  intention  on  his  part  to 
give  preference  to  the  creditor.  It  is  immaterial  what  were 
the  views  or  motives  of  the  creditor  in  receiving  the  prop- 
erty, or  what  he  suspected  or  believed  as  to  the  solvency  of 
the  debtor,  and  the  property  cannot  be  recovered  from  the 
creditor  by  the  assignee,  without  an  allegation  in  the  com- 
plaint as  to  the  intention  of  the  insolvent  debtor. — Haas  v. 
Whittier,  Fuller  A  Co.,  613. 

See  Assignment  fob  Benefit  of  Cbeditobs;  Execution,  4; 
Warehouseman,  3,  5. 

INSTRUCTIONS. 

1.  Exception  to  Instructions  —  E?ntrt  of  Exception. — ^Where 
the  record  shows  that  counsel  for  the  defendant,  as  the  Ju- 
rors were  retiring,  asked  to  have  an  exception  entered  to 
all  the  instructions  given  at  the  request  of  the  plaintiff  and 
on  the  court's  own  motion,  and  to  all  Instructions  refused 
upon  the  request  of  the  defendant,  to  which  request  the 
court  assented,  a  sufficient  exception  is  shown  as  to  the 
written  requests  to  charge  given  and  refused,  though  not  to 
the  oral  charge  of  the  court;  and  the  fact  that  no  exception 
was  in  fact  entered  In  the  minutes  of  the  court,  nor  in  the 
reporter's  notes  of  the  trial,  is  immaterial. — Sukeforth  v. 
Lord,  399. 

2.  Verdict  against  Law — Question  of  Fact. — A  verdict  cannot 
be  said  to  be  against  law,  as  contrary  to  the  instructions 
of  the  court,  because  inconsistent  with  the  facts  as  main 
tained  by  one  party,  it  the  Jury  might,  upon  the  evidence, 
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INSTRUCTIONS  (Continued). 

have  decided  the  question  of  fact  contrary  to  such  party,  and 
consistently  with  the  instructions. — NortTiern  R*y  Oo,  y.  Jor- 
don,  23. 

See  Cbihinal  "Law,  85,  36;  Fraud,  8-16;  Nbguocnoi.  13»14. 

INSURANCEL 

1.  Mutual  Bsnetit  Absociation — Insubangb  of  Lifd— Chanok 
(OF  Benefigiabt. — ^Where  a  certificate  of  membership  in  a 

mutual  benefit  association,  purporting  to  be  an  Insurance  on 
the  holder's  life,  payable  after  his  death  to  his  wife  as  bene- 
ficiary, provides  that  the  member  may,  in  writing  filed  with 
the  association,  substitute  some  other  beneficiary,  the  send- 
ing of  a  letter  to  and  filing  it  with  the  association  by  the 
holder  of  the  certificate,  requesting  that  the  beneficiary  be 
changed  to  the  executors  named  in  his  will,  and  an  indorse- 
ment upon  the  certificate,  signed  by  the  secretary,  changing 
and  substituting  the  beneficiary,  is  a  substitution  in  writing 
of  another  beneficiary,  in  accordance  with  the  provisions  of 
thr  certificate. — Boivman  v.  Moore,  306. 

2.  Changs  in  Wbtting — ^Act  of  Sbcbetabt — ^Aoknot. — It  is  not 
necessary,  to  effect  a  change  of  the  beneficiary,  that  the 
change  should  be  wholly  in  the  handwriting  of  the  member; 
but  it  may  be  done  through  the  agency  and  handwriting  of 
the  secretary,  provided  it  was  done  by  the  authority  of  the 
member,  and  for  him. — Id, 

3.  Substitution  of  Bxbcutobs  as  BBinBFioiARiBS  —  Wnx  —  Db- 
VISE. — The  substitution  of  the  executors  of  the  member  as 
his  beneficiaries,  and  the  insertion  in  his  will  of  a  direction 
to  them  to  apply  the  proceeds  in  payment  of  his  debts,  is  not 
an  attempt  to  devise  by  will  the  policy  or  its  proceeds. — Id, 

IRRIGATION  DISTRICTS. 

1.  Wbioht  Act  —  OoNSTrruTioifAL  L aw  —  CoBFOBATioif b. — ^The 
Wright  act  (Stats.  1887,  p.  29),  providing  for  the  organiza- 
tion of  irrigation  districts,  is  constitutional,  and  the  dis- 
tricts organized  under  its  provisions  are  pubic  corporations. 
— Crall  V.  Board  of  Directors  of  Paso  Irrigation  District,  140. 

2.  CONFIBMATION  OF  OBOANIZATION — PbOCBEDINQ  IN  Rsif — STATUS 

OF  DiBTBiGT — ^PowEB  TO  IssuB  BoNDS. — ^A  spocial  proceeding 
by  the  directors  of  an  irrigation  district,  brought  under  the 
act  supplemental  to  the  Wright  act  (Stats.  1889,  p.  212) 
providing  for  special  proceedings  in  the  superior  court  for 
the  confirmation  of  the  organization  of  the  district  and  of 
the  issue  and  sale  of  bonds,  is  in  the  nature  of  a  proceeding 
in  rem  to  determine  the  status  of  the  district,  and  its  power 
to  issue  valid  bonds. — Id, 

3.  CONSTBUCTIVE    SeBVICB    OF    PBOCBSS — JUBISDICIION — ^ReS    AdJU- 

DiCATA. — In  such  proceeding,  constructive  service  of  process 
by  publication  and  posting,  as  prescribed  by  the  Wright  act, 
is  sufBcient  to  give  the  court  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  its  judgment  is  valid  and 
binding  as  against  them  and  all  the  world,  upon  all  ques- 
tions involved  in  the  case,  until  reversed  on  appeal,  or  set 
aside  by  some  direct  proceeding  instituted  for  that  ^rpose. 
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IRRIOATION  DISTRICTS   (Continued). 

4.  Injunction  —  Sale  or  Bonds  —  DsnEcrs  nr  Oboanization — 
Plea  in  Bar. — Such  judgment  Is  a  valid  plea  in  bar  to  an 
action  to  enjoin  the  sale  of  bonds  of  the  irrigation  district, 
brought  by  a  party  constructively  served  with  process  in  the 
proceeding  in  rem,  and  no  alleged  defects  in  the  organiza- 
tion of  the  district  can  be  reviewed  in  the  injunction  suit 
—Id. 

JUDGE.    See  Contbicft. 

JUDGMENT. 

1.  Judgment  on  Pleadings — ^BCatebial  Issue. — A  judgment  on 
the  pleadings  cannot  be  taken  where  a  single  material  issue 
is  presented  by  the  answer. — Widmer  v.  Martin,  88. 

2.  Action  to  Recoveb  Deposit  —  Vendob  and  Pubchaseb — ^De- 
tective Title. — In  an  action  by  the  vendee  to  recover  back  a 
deposit  made  under  a  contract  for  the  purchase  and  sale  of 
land,  by  the  terms  of  which  the  vendor* was  to  convey  the 
land  as  soon  as  he  received  a  deed,  and  in  ease  of  a  de- 
fective title,  to  return  the  deposit  made,  where  the  com- 
plaint alleged  a  demand  by  the  plaintifC  for  a  conveyance, 
and  a  refusal  by  the  defendant  to  convey,  on  the  ground  of 
an  alleged  defective  title,  an  answer  denying  such  allega- 
tions, and  alleging  that  the  defendant  expects  to  be  and 
will  be  able  soon  to  obtain  the  legal  title,  raises  material 
issues,  which  the  defendant  Is  entitled  to  have  tried*  and  a 
judgment  on  the  pleadings  in  favor  of  the  plalntifC  is  erro- 
neous.—/d. 

5.  HXteot ment  —  Quieting  Titls  —  Judgment  on  Pleadings. — 
When  a  complaint  contains  the  usual  allegations  in  eject- 
ment, and  all  that  are  necessary  to  quiet  title,  and  prays 
that  defendants  be  required  to  set  forth  their  claims,  and 
that  they  be  adjudged  invalid,  that  plaintiff  be  restored  to 
possession,  and  defendants  be  debarred  from  asserting  any 
claim  to  the  land,  and  for  other  and  further  relief,  and  the 
answer  denies  plaintilfs  alleged  right  of  possession,  a  mo- 
tion for  judgment  on  the  pleadings  is  not  proper,  though 
the  denial  may  be  subject  to  a  special  demurrer;  and  the 
court  could  not,  in  view  of  the  allegations  and  prayer  of  the 
complaint,  give  judgment  without  evidence,  even  if  no  an- 
swer had  been  filed. — Cheater  v.  Field,  422. 

4.  Pleadings  —  Support  op  Judgment — Appeal. — ^A  judgment 
cannot  be  rendered  which  will  settle  rights  between  lltigantB, 
unless  the  pleadings  are  framed  to  support  it — Northern 
R^y  Co.  V.  Jordan,  23. 

5.  Vacation  op  Judgment^— Absence  or  Attobnet  from  Trial — 
Mistake  and  Bzcusable  Neglect— Trial  in  Another  County 
— ^Agreement  for  Dismissal. — ^A  motion  to  set  aside  a  judg- 
ment for  the  defendant,  upon  the  alleged  ground  of  mistake 
and  excusable  neglect  of  plaintiff's  counsel  in  failing  to  at- 
tend the  trial,  should  be  denied,  where  it  appears  that  the 
cause  was  regularly  set  for  trial  by  consent  of  parties,  and 
had  been  continued  for  several  days  for  the  convenience  of 
plaintiff's  counsel  and  for  the  dispatch  of  other  business, 
and  that  the  plaintiff's  counsel  again  voluntarily  absented 
himself,  without  an  agreement  or  order  for   further  con- 
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JUDGMENT  (Continued). 

tinuance,  to  attend  a  trial  In  another  county,  and  that  be 
had  promised  the  defendant  to  dismiss  the  case. — Gray  y. 
£fa&in,  211. 

6.  Motion  to  Set  Aside  Obder — Absence  of  Attobnet  as  Wit- 
ness.— ^A  motion  of  the  defendant  to  set  aside  an  order  va- 
cating the  judgment,  upon  plaintiff's  motion,  should  be 
granted,  where  it  appears  that  the  attorney  for  plaintiff  ab- 
sented himself  from  the  trial  to  attend  a  trial  in  another 
county,  not  as  an  attorney,  but  solely  as  a  voluntary  witness, 
without  subpcena. — Id, 

7.  Settino  Aside  Judgment — Inadvertence  and  Mistake — ^Dis- 
cretion.— The  action  of  the  trial  court  in  setting  aside  a 
Judgment  upon  a  showing  of  inadvertence  and  mistake  will 
not  be  disturbed,  if  the  appellate  court  cannot  say,  under  all 
the  circumstances,  that  the  court  below  abused  its  discre- 
tion, even  though  the  showing  may  be  a  weak  one. — Under- 
wood V.  Underwood,  523. 

8.  Judgment  Qu^eetino  Title — ^Disclaimer — Inaovcbtencb  and 
Mistake  op  Attorney — Lis  Pendens — Defense  bt  Gbantbbs 
OF  Defendant. — An  order  setting  aside  a  Judgment  quieting 
the  title  of  the  plaintiff  to  city  lots  to  which  the  defendant 
disclaimed  title,  and  allowing  the  grantees  of  the  defendant 
to  come  in  and  defend,  will  not  be  disturbed,  If  it  Is  shcTwn 
on  the  part  of  the  defendant  and  his  grantees  that  the  dis- 
claimer was  made  through  an  inadvertence  and  mistake  of 
fact  of  the  defendant's  attorney  in  supposing  that  the  prop- 
erty had  been  conveyed  by  the  defendant  before  the  com- 
mencement of  the  suit,  whereas  in  fact  the  conveyances  were 
made  pending  the  suit,  and  after  a  notice  of  lis  pendens  had 
been  filed  by  the  plaintiff. — Id, 

See  Appeal,  1,  3,  5,  10,  12,  13,  16,  19,  23;  Claim  and  Db- 
LiVERT,  2-6;  Eminent  Domain,  5,  6;  Injunction;  Mb- 
OHANio^s  Lien,  9,  10;  Mortgage,  9;  Placs  or  Tbial^  2. 

JUDICIAL  NOTICE.    See  Agenct,  4. 

JURISDICTION.  See  Contempt,  3;  Criminal  Law,  S,  20;  Em- 
inent Domain,  2-4;  Ibrigation  Districis,  4;  Mortoaob, 
8,  9;  Municipal  Corporations,  15;  Parent  and  Child,  3; 
Place  of  Trial,  2;  Street  Assessment,  16. 

JURY  AND  JURORS.    See  Criminal  Law,  17-19,  83,  84. 

IJLNDLORD  AND  TENANT. 

1.  Forfeiture  of  Lease  —  Non-payment  of  Rent —  Demand— 
Right  op  Re-entry. — To  give  a  landlord  a  right  of  reentry 
for  non-payment  of  rent,  a  demand  of  the  rent,  upon  or  after 
the  last  day  on  which  the  lessee  has  to  pay,  is  essential  to 
complete  the  forfeiture  and  enable  him  to  maintain  an  ac- 
tion of  ejectment. — 8auer  v.  Meyer,  34. 

2.  Forfeitures  not  Favored. — Forfeitures  are  not  favored;  and 
where  the  right  of  possession  of  the  landlord  depends  upon 
the  forfeiture  of  the  lease,  the  conditions  of  the  lease  in- 
volving the  forfeiture  must  be  strictly  Interpreted  against 
him. — Id 
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LANDLORD  AND  TENANT  (Continued). 

S.    WAIVnt  OP  FOBIVITDBB— EXTEITSION   OF  TDCB  fOB  PATMKRT.— 

An  agreement  that  rent  due  for  several  months  shall  stand 
unpaid  until  a  future  month  is  a  dear  waiver  of  any  for- 
feiture for  non-payment  of  rent  during  those  months,  and  no 
right  of  re-entry  could  accrue  until  the  time  stipulated  in 
the  lease  has  elapsed  after  demand  of  rent  at  the  expiration 
of  the  extended  time. — M. 

4.  Pbbhatubx  Action  against  Sublessee. — Under  a  lease  pro- 
Tiding  for  the  payment  of  rent  monthly  In  advance,  and  for 
a  right  of  re-entry  by  the  landlord  If  any  rent  should  be 
due  and  unpaid  for  ten  days  after  the  same  should  have 
been  paid,  and  giving  the  lessee  the  right  to  sublet,  where 
the  lessor  agreed  with  the  lessee  that  the  rent  due  for  three 
months  should  stand  unpaid  until  the  first  of  the  next 
month,  and  demanded  of  the  sublessee  the  rent  due  on  the 
first  of  such  month,  an  action  of  ejectment  against  the  sub 
lessee,  commenced  four  days  after  the  demand,  is  prema 
turely  brought. — Id, 

5.  Lkabb — Option  to  Pubohasb — Rbnewal-^Pabol  Extension 
or  Option — Clause  Omkitted  bt  Aobebment. — ^An  option  to 
purchase  Inserted  in  a  lease  for  one  year,  with  the  under- 
standing that  the  lease  may  be  renewed  from  year  to  year 
not  exceeding  two  more  years,  and  that  the  option  may  be 
eocerclsed  upon  previous  notice  on  the  1st  of  October  in  any 
year  throughout  the  entire  tenancy,  at  prices  to  be  fixed  by 
the  lessor  annually,  continues  under  a  renewed  lease  for  a 
second  year,  though  the  clause  mentioning  the  option  is 
left  out  of  the  second  lease,  by  agreement,  as  unnecessary, 
with  the  mutual  understanding  and  agreement  that  the  op- 
tion was  nevertheless  extended. — Ahlott  v.  *76  Land  and  Wa- 
ter Co.,  323. 

6.  PuBCHASE  Pbice. — ^Tho  purchase  price  remains  as  specified  lu 
the  lease  for  the  first  year,  if  the  lessor  did  not  avail  himself 
of  the  right  conferred  by  the  terms  of  the  contract  to  change 
the  price  for  the  second  year,  but  merely  refused  to  receive 
the  money  tendered,  and  repudiated  the  contract  when  the 
option  was  exercised  under  the  second  lease. — Id. 

7.  Specifto  Pebfobmancb — ^ESvidenoe— Cobpobations — ^Declaba- 
tions  of  SECRirrABT — Managing  Agent. — In  an  action  to  en- 
force the  option  to  purchase  against  the  corporation  lessor, 
statements  made  to  the  plaintiff  by  the  secretary  of  the  cor- 
poration, at  the  time  of  the  renewal,  as  to  the  immateriality 
of  the  omission  and  the  extension  of  the  right  of  purchase 
under  a  general  rule  of  the  corporation,  are  admissible  in  evi- 
dence against  the  corporation,  it  appearing  that  the  secretary 
had  charge  of  its  business,  and  acted  for  it  in  the  leasing  and 
selling  of  its  lands.— Id. 

See  Ejectment,  2. 

LANDS.    See  Public  Lanbs;  Vbndob  and  Pubchaskb. 
LaEYBB.    See  Dedication,  4. 
LIBEL.    See  E}vide:7CE,  10. 
LICENSE.    See  Easement,  1,  8. 
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LIEN.     See  Bailment,  1;  Mbchanicb'  Libits;  Mobtqaob;  Stbbbt 
Assesbmbnt;  Vendob's  Lien. 

LIS  PENDENS. 

Amendment  of  Complaint. — The  effect  of  a  notice  of  lis  pendent 
is  not  ordinarily  destroyed  by  an  amendment  to  the  com- 
plaint—JJrocfc  V.  Pearson,  581. 
See  Eminent  Domain,  6»  6. 

MALICIOUS  PROSECUTION. 

1.  Damages — ^Injury  to  Peeltnos — ^Pleadings — ET^dbncb. — In 
an  action  for  damages  for  malicious  prosecution  of  a  criminal 
action,  injury  to  the  plaintiff's  feelings,  caused  by  the  arrest, 
may  be  proved  under  the  general  allegation  of  damages,  and 
need  not  be  specially  pleaded. — Shatto  y.  Crocker,  629. 

2.  Evidence — Pboceedings  in  Criminal  Action — iNSUFncnNT 
Objections. — ^An  objection  to  the  introduction  of  certified 
copies  of  all  the  proceedings  in  the  criminal  action,  the  papers 
being  attached  together  and  objected  to  as  a  whole,  is  properly 
overruled  where  part  of  the  evidence  offered  is  clearly  admis- 
sible, and  no  specification  is  made  as  to  the  particular  papers 
objected  to  as  a  whole,  is  properly  overiniled  where  part  of  the 
evidence  offered  is  clearly  admissible,  and  no  spedflcation  is 
made  as  to  the  particular  papers  objected  to. — Id, 

3.  CoFT  or  Justice's  Docket. — ^A  certified  copy  of  the  entries  In 
a  Justice's  docket  is  prima  fade  evidence  of  the  facts  stated, 
and  is  admissible  for  plaintiff  in  action  for  malicious  prosecu- 
tion of  a  criminal  proceeding  before  the  justice. — Id. 

See  Insane  Pebsonb,  6,  6. 

MANDAMUS. 

1.  Question  of  Tttlb — ^Dibobbtion. — ^Although  mandamiu  Ib  not 
the  appropriate  remedy  to  determine  the  question  of  title  to 
real  estate,  where  such  title  is  directly  in  issue,  yet  where  the 
question  is  incidental  merely,  and  may  affect  the  discretion 
of  the  court  in  awarding  or  denying  the  writ.  It  is  proper  that 
the  court  should  be  satisfied  upon  the  subject — Ehy  v.  J^oard 
of  School  Trustees  of  Red  Bank  BOhool  District,  166. 

2.  Defense — Denial  of  Tttlb — ^Possession  or  Defendant — ^Dis- 
missal.— Where  possession  of  the  defendant  appears,  which 
is  prima  facie  evidence  of  title,  the  question  whether  It  is 
based  upon  a  paramount  title  or  not  cannot  be  put  in  issue  or 
litigated  in  a  mandamus  proceeding,  nor  can  the  defendant 
ask  for  a  dismissal  of  the  proceeding  on  the  sole  ground  that 
by  the  answer  the  title  to  real  estate  is  put  In  issue. — Id, 

3.  ScHOoi^HOUSE  Site — ^Titlb  to  Lot. — In  a  proceeding  for  a 
writ  of  mandate  to  a  board  of  school  trustees  to  compel  them 
to  proceed  to  rebuild  upon  the  old  site  a  school  building 
which  had  been  destroyed  by  fire,  where  it  appears  that  it  was 
resolved,  at  a  meeting  of  the  electors  of  the  district,  that  the 
site  should  not  be  changed,  and  the  district  had  been  for  a 
number  of  years  in  possession  of  the  lot,  using  it  for  school 
purposes,  under  such  circumstances  as  to  authorize  its  con- 
tinued use  for  such  purposes,  the  trustees  cannot  raise  the 
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MANDAMUS  (Continued. 

question  of  title  to  the  lot,  or  plead  that  the  district  had  no 
title  thereto,  as  a  defense  to  the  proceeding. — Id, 
4.  E^riDBNCB — ^Possession — Dedication. — In  such  proceeding,  evi- 
dence tending  to  show  the  possession  of  the  property  hy  the 
school  district,  and  that  it  was  dedicated  to  the  district  for 
school  purposes.  Is  admlssihle  to  enable  the  court  to  ascertain 
whether  or  not  It  should,  In  its  discretion,  grant  the  writ — 
10. 

6.  Pabths — Tax-patb»— Location  or  Sghool-bousb  Site. — ^A 
tax-payer  of  a  school  district,  whose  children  attend  the 
school,  is  a  party  "beneficially  interested/'  under  section  1086 
of  the  Code  of  Ciyll  Procedure,  providing  for  the  Issuance  of 
a  writ  of  mandate  "on  the  application  of  a  party  beneficially 
Interested,"  and  may  maintain  a  proceeding  for  a  writ  of 
mandate  to  compel  the  board  of  school  trustees  to  comply 
with  the  instructions  of  the  electors  as  to  the  location  of  the 
school-house  site. — Id. 

6.  Bquitable  Kemedt. — The  existence  of  an  equitable  remedy 
does  not  deprive  a  party  of  the  legal  remedy  of  mandamiu. — 
Id. 

7.  SRTixMEirT  or  Exceptions — Laches. — Mandamus  will  not  lie 
to  compel  the  Judge  to  settle  a  bill  of  exceptions  or  statement 
when  the  counsel  for  the  moving  party  failed  to  appear  at  the 
time  fixed  for  the  settlement,  and  thereafter  withdrew  the 
draught  and  amendments  from  the  control  of  the  judge,  and 
held  them  for  a  month  before  presenting  them  again  for  set- 
tlement, without  excuse  for  the  delay.— Co/fey  v.  Orand  Coirn- 
cil,  367. 

8.  INA0VKBTBNCB. — ^Tho  fact  that  the  failure  to  appear  at  the  hour 
fixed  for  the  settlement  of  the  statement  was  through  inad- 
vertence cannot  be  considered  in  the  supreme  court  upon  ap- 
plication for  a  mandamui  to  compel  the  settlement.  The  only 
power  to  relieve  from  the  Inadvertence  is  In  the  court  below, 
and  not  In  the  supreme  court — Id, 

9.  SEsncB  or  Petition  and  Wbit^— Dismissal  gt  Pboobbdino. — 
The  failure  to  serve  a  copy  of  the  petition  and  writ  upon  the 
opposite  party,  as  required  by  rule  28  of  the  supreme  court. 
Is  ground  for  dismissing  the  petition  for  the  writ  of  mandate, 
if  no  offer  Is  made  to  comply  with  the  rule.-— /cL 

See  BouNDABT,  4;  Stbbbt  Assessment,  S. 

map.    See  Dedication,  1-3. 
MARRIAGE  CONTRACT.    See  Wills. 
MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

1.   FoRECLosuBD— Pleading — Demurrer — ^Appeal — Objeoiion   iob 

First  Tims. — ^An  objection  to  the  complaint  In  an  action  to 

foreclose  a  lien  for  materials  furnished  a  contractor,  on  the 

ground  that  it  states  merely  a  conclusion  of  law  as  to  the 

LXXXVII.  Cal.— 44 
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FRAUD  (Continued). 

amount  due  and  owing  from  the  owner  to  the  contractors, 
and  that  it  contains  no  specific  averment  as  to  what  was  the 
contract  price  between  them,  or  that  there  was  any  express 
agreement  to  pay  anything,  or  what  was  the  reasonable  value 
of  the  work  to  be  done,  can  only  be  raised  by  demurrer,  and 
cannot  be  urged  for  the  first  time  on  appeal. — Rusa  Lumber 
and  Mill  Co.  v.  Gcrrettson,  589. 

2.  Notice  of  Claim  to  Ownk»— Dtrxr  of  Owner. — Under  sections 
1183  and  1184  of  the  Code  of  Civil  Procedure,  whether  a 
building  contract  Is  recorded  or  not.  If  proper  notice  is  given 
to  the  owner,  by  a  material-man,  of  the  material  furnished  to 
the  contractor,  it  is  the  duty  of  the  owner  to  withhold  from 
the  contractor  sufficient  money  to  pay  the  claim,  if  it  is  then 
due  or  afterwards  becomes  due. — Id. 

3.  Contents  of  Notice — ^Pleading. — A  complaint  alleging  that 
materials  were  furnished  by  the  plaintiff  for  the  construction 
of  a  building  at  the  request  of  contractors  named,  and  stating 
in  general  terms  the  kind  and  total  price  of  the  materials,  and 
that  the  plaintiff  gave  the  owner  a  written  notice  that  it  had 
agreed  to  furnish  the  materials  "as  aforesaid,"  sufficiently 
shows  the  contents  of  the  notice  to  meet  the  requirements  of 
section  1184  of  the  Code  of  Civil  Procedure. — Id, 

4.  Copt  of  Claim  of  Lien — Pleading. — The  contents  of  the  claim 
of  lien  may  be  pleaded  by  attaching  a  copy  thereof  to  the 
complaint,  and  making  it  a  part  thereof  by  apt  reference. — Id. 

5.  Claim  of  Lien — Substantial  Compliance  with  Statute. — A 
claim  of  lien  is  sufficient  if  it  substantially  complies  with  the 
statute. — Id. 

6.  Name  of  Owner  of  Building. — ^A  claim  of  lien  stating  that  a 
person  named  was  the  owner  of  a  lot  of  land  described,  and 
that  he  entered  into  a  contract  with  persons  named  to  erect 
and  finish  a  building  on  the  lot,  which  was  completed  at  a 
time  named,  sufficiently  states  that  the  owner  of  the  lot  was 
the  owner  of  the  building,  and  designates  the  name  of  the 
owner  of  the  building. — Id. 

7.  Terms  of  Contract. — A  statement  is  the  claim  of  lien  that  the 
claimant  furnished  the  materials  under  a  contract  with  the 
contractors  named,  by  which  they  agreed  to  pay  the  market 
value  thereof  at  the  date  of  delivery  in  cash,  and  showing  the 
whole  value  of  the  materials  furnished  and  balance  unpaid, 
sufficiently  shows  the  names  of  the  persons  to  whom  the  ma- 
terials were  furnished  and  the  terms  of  the  contract. — Id. 

8.  Claim  of  Charge  upon  Property. — ^A  statement  in  the  claim 
of  lien  that  the  claimant  ''claimed  the  benefit  of  the  provision 
of  the  Code  of  Civil  Procedure  relating  to  lien  of  mechanics 
on  real  property"  sufficiently  purports  to  charge  the  property 
described  in  the  claim. — Id. 

9.  General  Finding — ^Validity  of  Lien — Support  of  Judgment. 
— ^A  general  finding  to  the  effect  that  the  plaintiff's  claim  of 
lien  duly  verified  was  filed  for  record  in  the  office  of  the  re- 
corder of  the  county  where  the  premises  are  situated,  pur- 
suant to  the  Code  of  Civil  Procedure,  and  that  said  claim  of 
lien  is  in  due  form,  and  was  filed  in  due  time,  and  is  a  valid 
subsisting  claim  of  lien  under  the  law,  is  sufficient  to  support 
a  Judgment  foreclosing  the  lien. — Id, 


Digitized  by 


Google 


Mjschakics'  L1SN8.  691 


MECHANICS'  LIENS   (Continued.) 

10.  LlENB  ffOB  MaTKBIALS — JUDGMENT  AOAIITBT  COKTBACTOBS^  •-FOBB- 

CLoauBE. — A  judgment  against  the  contractors  to  whom  the 
Biaterials  were  furnished  is  not  necessary  to  support  the  lien 
of  the  material-man;  and  the  fact  that  the  contractors  are 
parties  defendant,  and  no  judgment  is  taken  against  them,  is 
not  ground  for  reversing  a  judgment  foreclosing  the  lien 
against  the  owner  of  the  building. — Id, 

11.  Mechanic's  LiIen — Substantial  Pebfobmancb  of  Contract — 
Findings — ^Ingonsistenct. — In  an  action  to  foreclose  a  me- 
chanic's lien  for  painting,  varnishing,  and  graining  a  build- 
ing, findings  that  some  small  places  in  the  house  were  not 
properly  grained  and  finished,  and  that  the  cost  of  properly 
finishing  them  would  be  not  more  than  five  dollars,  are  not 
inconsistent  with  a  finding  that  the  plaintiff  substantially 
performed  his  contract — Harlan  v.  Siufflebeem,  508. 

12.  SUBSTANIIAL      PeBFOBMANCE      SUFFICIENT  —  RECOUPMENT      FOB 

Slight  Omission — ^Rioht  of  Action. — In  contracts  for  the  con- 
struction or  repair  of  buildings,  a  substantial  performance  is 
suflicient  to  entitle  the  contractor  to  compensation  for  the 
work  aone  under  the  contract;  and  if  there  is  an  omission  or 
imperfection  so  slight  that  it  cannot  be  regarded  as  an  inte- 
gral or  substantive  part  of  the  original  contract,  and  the 
owner  can  be  compensated  therefor  by  a  recoupment  for  dam- 
ages, the  contractor  does  not  lose  his  right  of  action,  espec- 
ially where  the  owner  has  received  the  benefit  of  what  has 
been  done. — Id. 

15.  TBiviAL  iMPEBFECTiON. — ^A  trivial  imperfection  in  the  work 
cannot  prevent  the  filing  or  foreclosure  of  a  lien  by  the  con- 
tractor for  the  work  done  by  him  under  the  contract — Id. 

14.  CoNTBACT — Substantial  Pebfobmance — Question  of  Fact— 
Finding. — ^Whether  a  contract  has  been  substantially  per- 
formed is  a  question  of  fact  to  be  determined  from  the  facts 
and  drcumstances  of  the  case,  and  a  finding  of  the  trial  court 
thereon  is  as  conclusive  as  upon  any  other  question  of  fact. — 
Id. 

16.  Contbact  with  Lessee — Intebest  of  Owneb — ^Failube  to  Give 
Notice. — ^The  interest  of  the  owner  in  lands  leased  is  subject 
to  a  lien  for  materials  used  in  the  construction  of  a  building 
thereon,  erected  under  a  contract  by  the  lessee,  if  the  owner 
fails  to  give  notice  that  he  will  not  be  responsible  for  the 
same.— Id. 

16.  IftBOBANics'  Liens — Mobtgagb — ^Pbiobitt — Sale  of  Equity. — 
The  lien  of  a  material-man  for  lumber  furnished  for  a  dwell- 
ing will  take  precedence  of  a  mortgage  of  the  land  executed 
Immediately  upon  a  conveyance  thereof,  but  after  the  time 
when  the  materials  were  commenced  to  be  furnished,  not- 
withstanding the  mortgage  was  given  for  the  purchase  price 
of  the  land  to  a  vendor  who  had  sold  it  to  the  mortgagor 
prior  to  the  furnishing  of  any  materials,  and  who  had  con- 
veyed it  to  the  mortgagor  on  the  same  day  tbat  he  received 
his  own  deed  from  a  prior  vendor,  from  whom  he  had  pur- 
chased it — Avery  v.  Clark,  619. 

17.  Mobtgagb  at  Time  of  Conveyance — Priobtty — Constbuction 
of  Code. — Section  2898  of  the  Civil  Code,  declaring  that  a 
mortgage  for  the  price  of  real  property  given  at  the  time  of 


Digitized  by 


Google 


Meohanics'  Liens. 


MBCHANICS'  LIENS  (Continued). 

its  conveyance  has  priority  over  all  other  liens  created 
against  the  purchaser  subject  to  the  recording  laws,  does  not 
give  priority  to  the  mortgage  over  a  lien  for  building  mate- 
rials furnished  to  the  vendee  of  the  land  prior  to  the  con- 
veyance. Such  lien  has  priority  over  the  mortgage  under 
section  1186  of  the  Code  of  Civil  Procedure. — Id. 

18.  Notice  bt  Vendob  or  E>quitt. — Under  section  1192  of  the  Code 
of  Civil  Procedure,  the  vendor  under  a  contract  of  sale  of 
land,  with  knowledge  that  the  vendee  is  constructing  a  build- 
ing thereon,  must  give  notice  that  he  will  not  be  responsible 
for  the  improvement,  else  his  interest  in  the  land  to  its  en- 
tire extent  becomes  subject  to  liens  filed  pursuant  to  the  law 
regulating  mechanics'  liens. — Id, 

19.  liATEBIALS  FUBNISHSD — CONSISTENOT  OF  FINDINGS — ^PRESUMP- 
TION UPON  Appeal. — ^A  finding  that  materials  of  a  specified 
value  were  furnished  by  the  claimant  of  a  lien  upon  a 
dwelling-house,  to  be  used  in  its  construction,  is  not  incon- 
sistent with  a  finding  that  part  of  them  were  furnished  by 
another  party,  who  refused  to  deliver  the  same  until  paid  for, 
and  that  the  claimant  paid  such  other  party  therefor;  and 
it  must  be  presumed  in  support  of  both  findings,  where  the 
appeal  is  upon  the  judgment  roll  without  a  bill  of  exceptions, 
ttiat  the  evidence  showed  that  the  claimant  of  the  lien  re- 
ceived and  furnished  the  portion  of  the  materials  in  question, 
under  his  contract  with  the  owner  of  the  dwelling-house. — Id. 

ME3XICAN  GRANT.    See  Dkdioation,  6;  Pubuo  Ituam. 

MINES  AND  mining.    See  MbBTGAOB,  1-7. 

MORTGAGE. 

1.  BfiNES  —  Mobtoagb  op  Patented  Mineral  Tract — ^Appobtb- 
NANCES — ^LoDE  IN  ADJOINING  Tbaci. — ^A  mortgage  of  a  pat- 
ented tract  of  mineral  land,  with  the  appurtenances  thereto, 
does  not  cover  an  undeveloped  portion  of  a  lode  the  Mui  of 
which  is  in  land  adoining  the  patented  tract;  and  such  por- 
tion of  the  lode  does  not  become  parcel  of  or  appurtenant 
to  the  tract  mortgaged  by  being  subsequently  connected  there- 
with by  workings  on  the  lode.Staplea  v.  May,  178. 

2.  Subsequent  Possession — Inclosube  of  Mineral  Land— Trlb 
TO  Mineral  Lode. — The  subsequent  possession  of  the  adjoin- 
ing tract,  acquired  by  actual  inclosure  thereof  by  the  mort- 
gagor, will  not  inure  to  the  benefit  of  the  mortgagee,  but  is 
sufficient  to  giye  the  possessor  title  to  a  mineral  lode  con- 
tained therein  as  against  all  persons  not  connecting  them- 
selves with  the  source  of  title  by  compliance  with  the  mining 
laws  of  the  United  States.— Id. 

3.  Foreclosure  Suit — Appointment  op  Receiver — ^Jurisdiction 
—Void  Order. — An  order  appointing  a  receiver  in  a  fore- 
closure suit,  in  so  far  as  it  confers  the  right  to  occupy  or 
mine  in  land  not  included  In  the  mortgage  or  trust  deed 
sought  to  be  foreclosed,  is  to  that  extent  in  excess  of  the 
jurisdiction  of  the  court  and  void. — Id. 

4.  Power  of  Receiver — Construction  of  Order — ^Mining  with- 
out AuTHORiTT. — An  order  appointing  a  receiver  in  a  fore- 
closure suit  must  be  construed  with  reference  to  the  pleftd- 
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MORTGAGE  (Continued). 

Ings  upon  which  It  Is  based,  and  cannot  confer  color  of  au- 
thority upon  the  receiver  to  extract  ores  from  lands  not 
covered  by  the  securities  involved  In  the  suit. — Id. 

5.  Liability  or  Receiveb — Pbopertt  or  Cobpobations — ^Riqhtb 
OP  Cbesitobs — Pboceedings  Supplemental  to  Bzecuiton. — If 
the  receiver  works  ores  in  lands  of  the  mortgagor  which  are 
not  included  in  the  securities  involved  in  the  foreclosure 
suit,  he  becomes  liable  to  the  mortgagor  as  a  trespasser  for 
the  net  proceeds  of  the  ore  extracted;  and  the  general  cred- 
itors of  the  mortgagor  may  avail  themselves  of  such  lia- 
bility by  proceedings  supplemental  to  execution. — Id. 

6.  Unattthobized  Extbaction  or  Obes — Common  System  or  Wobk- 
ING — Net  Pboceeds. — The  fact  that  the  part  of  the  adjoining 
lode  from  which  the  ores  were  taken  by  the  receiver  was 
connected  by  a  common  system  of  working  with  the  mort- 
gaged premises,  which  were  worked  at  a  loss,  does  not  re- 
lieve the  receiver  from  liability  for  the  net  proceeds  of  the 
ores  taken. — Id. 

7.  Ex  PABTE  Appointment  or  Receiveb— Pbesumption — ^Rights 
or  Genebal  Cbeditobs. — ^Where  the  orders  appointing  the  re- 
ceiver were  made  ex  parte,  and  it  is  not  shown  that  their 
terms,  or  the  proceedings  of  the  receiver  under  them,  ever 
came  to  the  knowledge  of  the  mortgagor,  and  it  appears  that 
the  mortgagor  was  insolvent,  and  left  its  general  creditors 
to  recover  what  they  could  out  of  the  property,  without  ob- 
jection, the  presumption  is,  that  the  mortgagor  desired  its 
property  to  go  to  its  creditors  according  to  their  legal  rights, 
and  never  approved  the  proceedings  of  the  receiver  in  re- 
moving ores  from  the  lode  in  the  adoining  tract. — Id. 

8.  FOBECLOSUBE  OP  MOBTGAOE — PLEADING — ^AnSWEB  Or  SUBSEQUENT 

MoBTGAGEB  —  Cboss-oom PLAINT  —  Sebvicb — DsPAULT. — In  pro- 
ceedings for  the  foreclosure  of  a  mortgage,  the  answer  of  a 
subsequent  mortgagee,  which  sets  up  a  junior  mortgage  and 
prays  for  a  foreclosure  thereof,  must  be  treated  as  a  cross- 
complaint,  and  must  be  served  upon  all  the  parties  affected 
thereby,  including  the  mortgagor,  though  he  has  made  de- 
fault upon  the  original  complaint — White  v.  Patton,  161. 

9.  Judgment  by  Detault — Jubisdiction — ^Appeal. — ^Where  such 
service  is  not  made,  the  court  has  no  jurisdiction  to  render 
judgment  of  foreclosure  by  default  in  favor  of  the  subse- 
quent mortgagee,  even  though  the  parties  against  whom  the 
default  was  taken  were  properly  served  with  summons  issued 
on  the  original  complaint  and  had  failed  to  appear;  and  the 
error  in  rendering  such  judgment  will  be  corrected  upon  ap- 
peal from  the  judgment  by  default. — Id, 

10.    FOBECLOSUBE  OP  MOBTGAOE — FINDINGS — PEBCENTAGB — ^APPEAL — 

Objection  fob  Fibst  Time. — In  an  action  to  foreclose  a  mort- 
gage, where  the  court  finds  that  there  was  due  to  the  plaintiff 
from  the  defendants  a  certain  sum  for  "costs,  percentage,  and 
necessary  disbursements,  including  attorney's  fees,"  and  this 
sum  was  included  in  the  judgment,  an  objection  that  the  court 
wafi  not  authorized  to  add  a  percentage  to  the  costs  and  dis- 
bursements cannot  be  considered  for  the  first  time  on  appeal. 
—First  Nat  Bank  of  Riverside  v.  Holt,  158. 
See  Mechanics'  Liens,  16,  17;  Pleading,  (h8,  13;  Vendob's 
IdEN,  5;  Wabehouseman, 


Digitized  by 


Google 


694  MuNiciPix  C0BPOBATIOK8. 


MUNICIPAL  CORPORATIONS. 

!•  Constitutional  Law— Municipal  Chabteb— Depobitabt  of 
Public  Moneys— Banks. — ^The  provisions  of  secticn  44  of  the 
charter  of  Los  Angeles  (approved  January  31,  1889),  which 
direct  the  city  council  to  appoint  as  depositary  of  the  public 
moneys  the  bank  offering  the  highest  rate  of  Interest  thereon, 
and  further  providing  that  the  council  shall  direct  the  city 
treasurer  to  deposit  with  the  bank  dally  all  public  moneys 
of  the  city  by  him  collected  or  received,  is  unconstitutional 
and  voldw — Tarnell  v.  Oitv  of  Los  Angeles,  603. 

2.  Deuxjation  op  Poweb  to  Control  Municipal  Funds. — Section 
13  of  article  11  of  the  constitution,  forblddlhg  the  legislature 
to  delegate  to  any  special  commission,  private  corporation* 
company,  association,  or  individual  any  power  to  control  or 
In  any  way  Interfere  with  any  county,  city,  town,  or  munic- 
ipal money,  forbids  the  delegation  of  power  to  a  municipal 
corporation  to  do  what  the  legislature  Is  forbidden  to  do, 
there  being  no  such  power  of  delegation  expressly  conferred 
by  the  constitution. — Id. 

8.  Construction  of  Constitution — ^Lboal  Depositart — ^Loan  of 
Public  Monet. — Section  16  of  article  11  of  the  constitution, 
requiring  that  all  moneys  of  any  municipal  corporation  com- 
ing into  the  hands  of  any  officer  thereof  shall  immediately 
be  deposited  with  the  treasurer,  "or  other  legal  depositary," 
etc,  is  Intended  to  designate  only  the  public  officer  who  Is 
the  legal  custodian  of  the  municipal  funds,  and  does  not  In- 
clude a  private  individual  or  corporation  In  the  phrase  "legal 
depositary,"  or  authorize  the  relation  of  debtor  and  creditor 
to  be  established  between  the  city  and  a  bank  by  a  loan  to 
It  of  the  public  money. — Id, 

4.  Making  Profit  from  Public  Monet— Bank  as  Public  Ovn- 
CER. — A  contract  by  a  municipal  corporation  making  the  bank 
which  will  pay  the  highest  rate  of  interest  a  depositary  of 
the  public  moneys  of  the  city,  if  it  could  be  held  to  make 
the  bank  a  public  officer  under  the  municipal  charter.  Is  In 
violation  of  section  17  of  article  11  of  the  constitution,  which 
makes  it  a  felony  for  any  officer  having  the  possession  or 
control  of  public  money  to  make  a  profit  therefrom. — Id. 

6.  Conflict  with  General  Laws — Penal  Code— Corporations. — 
Section  44  of  the  Los  Angeles  charter  Is  in  conflict  with  sec- 
tions 424  and  42G  of  the  Penal  Code,  establishing  penalties 
for  certain  acts  committed  by  any  person  charged  with  the 
receipt,  safe-keeping,  transfer,  or  disbursement  of  public  mon- 
eys belonging  to  a  city,  which  penalties  could  not  be  visited 
upon  a  private  corporation,  in  whose  possession  and  control 
the  moneys  of  the  city  are  placed. — Id. 

6.  Suit  by  Tax-payer — Injunction. — ^A  tax-payer  of  a  city  has 
sufficient  interest  In  the  subject-matter  to  sue  to  enjoin  the 
consummation  of  an  illegal  contract  by  the  city  with  a  bank, 
by  which  It  is  proposed  to  take  the  public  moneys  eut  of 
the  hands  of  the  legal  custodian  of  them  and  deposit  them 
in  the  bank  as  a  loan  at  interest. — Id. 

7.  Compensation  of  City  Marshal. — ^The  compensation  of  a  city 
marshal  of  a  municipal  corporation  of  the  sixth  class,  as 
fixed  by  the  board  of  trustees  under  section  855  of  the  mu- 
nicipal corporation  act.  Is  for  all  duties  imposed  on  the  mai^ 
9bal  b7  the  f^U—Mundell  v.  City  of  PasadeMt,  620. 
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ICDNICIPAL  CORPORATIONS  (Continued). 

8.  Fb8  vob  SEBviGBi  iif  Rcoobdkb's  Coust. — The  city  marahal 
cannot  recover  from  the  city  any  fees  for  services  rendered 
in  arresting  offenders,  and  summoning  witnesses  and  jurors, 
by  virtue  of  warrants  of  arrests,  subpcenas,  and  venires  is- 
sued out  of  the  recorder's  court  of  the  city. — Id. 

9.  ConifTT  GOVEBNMENT  ACT — PUBOHASE  OF  REAL  PbOPBBTT — 
PUBUCATION   OF  NOTICE— MaNDATOBT    STATUTE— POWBB  OF   SU- 

FBBviBOBS. — ^The  provision  of  the  County  Government  Act  re- 
quiring the  board  of  supervisors  of  a  county  to  publish  notice 
of  their  intention  to  make  a  purchase  of  real  property  for 
the  benefit  of  the  county  in  some  newspaper  of  general  cir- 
culation published  in  the  county,  etc.*  Is  mandatory,  and 
operates  as  a  limitation  upon  the  power  of  the  board  to  make 
any  purchase  of  real  property  unless  the  publication  is  made 
as  directed.—- Wtnn  v.  Shaw,  631. 
10.  PaiOB  or  Publication  —  CoMBiNATioir  of  Newbfapebb.— -The 
fact  that  no  newspaper  published  in  the  county  is  willing  to 
publish  the  notice  for  the  price  fixed  by  the  supervisors,  and 
that  all  the  newspapers  published  in  the  county  have  com- 
bined to  charge  higher  rates  for  advertising  than  the  board 
are  willing  to  pay,  cannot  affect  or  alter  the  Jurisdiction  of 
the  board,  or  confer  upon  it  power  to  purchase  real  property 
without  making  the  publication  required  by  the  statute. — Id. 

VL  Validitt  of  Newspafeb  Combination. — ^The  question  as  to  the 
validity  of  a  contract  between  new^apers  adopting  a  uni- 
form schedule  of  prices  for  advertising  and  printing,  in- 
cluding all  county  work,  is  not  Involved  in  an  action  to  pre- 
vent an  illegal  payment  for  land  purchased  by  the  super- 
visors without  the  publication  of  any  notice. — Id. 

t2.  Injunction — Restbainino  Auditob  fbom  Dbawing  Illegal 
Wabbant — Suit  by  Tax-fateb. — A  tax-payer  may  sue  to  en- 
join the  county  auditor  from  drawing  his  warrant  In  pay- 
ment for  the  purchase  of  land  of  which  no  notice  has  been 
published. — Id. 

15.  Intebest  of  Taxpateb. — ^A  tax-payer  of  a  county  has  such  an 
interest  In  the  proper  application  of  funds  belonging  to  the 
county  that  he  may  maintain  an  action  to  prevent  their  with- 
drawal from  the  treasury  in  payment  or  satisfaction  of  de- 
mands which  have  no  validity  against  the  county.— Id. 

14.  Damage  to  County  —  Illegal  Pubcrase. — It  cannot  be  in- 
quired whether  the  county  will  gain  or  lose  by  an  illegal 
purchase  of  land,  in  an  action  to  restrain  the  drawing  of  a 
warrant  in  payment  therefor,  it  being  sufficient  to  support 
the  action  that  the  purchase  was  made  without  authority 
of  law. — Id. 

16.  Election  Contest  —  Jubisdicttion  of  Supebiob  Coubt — Com- 
mon Council  of  Oakland— Repeal  of  Municipal  Chvbter. — 
The  provision  of  the  charter  of  the  city  of  Oakland  enacted 
in  March,  1854,  giving  the  comraon  council  exclusive  Jurisiic- 
tion  to  hear  and  determine  an  election  contest  for  the  offl'*e 
of  councilman  of  the  city  council  is  repealed  by  sections  1111 
et  seq.  of  the  Code  of  Civil  Procedure,  providing  for  the 
determination  of  such  a  contest  by  the  superior  court.-^Jfo* 
Oivney  v.  Pierce,  124. 
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MUNICIPAL  CORPORATIONS  (Continued). 

16.  ETXTEBMINATION   OF  WiLD   ANIMAI.8 — ^POWEB  OF    SUPEBTIBOBS— 

Construction  op  County  Government  Act. — ^The  power  con- 
ferred by  the  County  Government  Act  upon  boards  of  super- 
visors to  provide  for  the  destruction  of  gophers,  squirrels, 
and  other  wild  animals,  noxious  weeds  and  insects,  etc., 
should  be  upheld  in  all  cases,  where  the  means  employed 
are  reasonable,  and  not  otherwise  objectionable,  but  cannot 
be  extended  so  far  as  to  require  a  land-owner,  under  a  pen- 
alty, to  exterminate  wild  animals  of  which  he  is  not  the 
owner,  and  over  which  he  cannot  in  the  nature  of  things 
have  any  control  or  dominion. — Ex  parte  Hodges,  162. 

17.  Destruction  of  Ground-sqxtibbels— Unbeasonabis  Ordinance 
— ^Misdemeanor — Habeas  Corpus. — ^An  ordinance  requiring 
all  occupants  of  lands,  within  ninety  days,  to  exterminate 
and  destroy  the  ground-squirrels  on  their  respective  lands, 
and  thereafter  to  keep  said  lands  free  and  clear  therefrom, 
and  declaring  the  violation  of  the  ordinance  to  be  a  mis- 
demeanor, is  unreasonable  and  burdensome,  and  one  con- 
victed of  a  violation  thereof  is  entitled  to  a  discharge  on 
habeas  corpus,— -Id, 

18.  Police  and  Sanitary  Regulations — Constitutionai.  Law.— 
The  ordinance  is  not  a  police,  sanitary,  or  similar  regula- 
tion, and  is  not  authorized  by  section  2  of  article  11  of  the 
state  constitution,  providing  for  the  enforcement  by  counties 
of  police,  sanitary,  or  other  regulations  not  in  conflict  with 
general  laws. — Id. 

19.  Police  Power— Construction  of  Constitution. — ^Under  sec- 
tion 2  of  article  11  of  the  state  constitution,  providing  for 
the  making  and  enforcing  "of  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  the  general 
laws,"  "other  regulations"  must  be  limited  to  objects  similar 
to  those  denominated  police  and  sanitary.— Id. 

See  Corporation,  4,  6;  Eminent  Domain,  1-4;  Ibeioatiov 
Districts;  Streets  and  Highways. 

BCUTUAXi  BENEFIT  ASSOCIATION.    See  Insubancb. 

NEGLIGENCE. 

1.  Railway  Accident — Burden  of  Proof. — In  an  action  against 
a  railroad  company  to  recover  damages  for  injuries  sustained 
by  a  passenger,  caused  by  a  train  running  off  the  track 
owing  to  the  negligence  of  the  railroad  company,  although 
the  burden  of  proof  is  upon  the  plaintiff  to  establish  neg- 
ligence, yet  where  the  injury  is  admitted,  and  the  derailment 
and  overturning  of  the  car  are  undisputed  facts,  and  there 
Is  evidence  tending  to  show  that  at  the  time  of  the  accident 
the  train  was  running  down  a  steep  incline  leading  to  the 
bed  of  a  river,  on  a  new  and  curved  track,  at  an  unusual 
and  dangerous  speed,  the  burden  of  proving  that  the  injury 
was  not  caused  by  its  want  of  care  is  on  the  railroad  com- 
pany.—IfitcTt^H  V.  Southern  Pacific  R,  R.  Co.,  62. 

2,  Contributory  Negligence — ^Passenger  Injured  from  Plat- 
form— Violation  of  Rules-— Construction  of  Code. — Section 
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NEGLIGENCE  (Continued). 

484  of  the  Civil  Code,  protecting  a  railroad  company  from 
damages  for  an  injury  to  a  passenger,  received  on  or  from 
the  platform  of  a  car,  in  violation  of  printed  regulations 
posted  in  the  car,  or  of  verbal  instructions  to  the  passenger, 
is  intended  to  prevent  the  imprudent  act  of  standing  or  rid- 
ing on  the  platform,  and  neither  the  statute  nor  the  regu- 
lation has  any  application  where  a  passenger  is  Justifiably 
entering  or  leaving  the  cars  when  injured. — Id. 

3.  Attempt  to  Esca^pb  fbom  Platfobm  —  Question  of  Fact. — 
Where,  at  the  time  the  accident  occurred,  the  plaintiff  was 
standing  on  the  platform  of  the  car,  and  his  testimony 
showed  that  he  had  gone  there  Immediately  before  the  ac- 
cident, in  fear  that  some  disaster  would  occur  because  of 
the  speed  of  the  train,  and  that  he  intended  to  Jump  there- 
from to  the  sand,  but  that  the  car  was  overturned  as  soon 
as  he  reached  the  platform,  it  is  a  questioil  for  the  Jury 
whether  the  attempt  thus  made  was  an  unreasonable  or  rash 
act.  or  was  one  which  a  person  of  ordinary  care  and  prudence 
might  do  under  the  circumstances. — Id. 

4.  Prudence  of  Plaintiff — Satety  of  Pabsengsbs — Result  of 
Attempt  to  Escape. — The  facts,  that  a  passenger  on  a  rail- 
road train  was  injured  In  an  attempt  to  escape  from  an  ex- 
pected accident,  and  that  those  who  remained  in  the  car 
escaped  without  injury,  aro  circumstances  to  be  considered 
by  the  Jury  in  determining  whether  the  injured  party  acted 
as  a  man  of  ordinary  prudence:  but  where  he  has  acted  with 
reasonable  prudence,  upon  the  probabilities  of  an  effort  to 
escape,  it  cannot  be  said  that  the  attempt  to  escape  con- 
stituted contributory  negligence,  nor  does  the  inquiry  de- 
pend upon  the  result  of  the  attempt  to  escape. — Id, 

5.  Evidence  ^— Action  of  Other  Passengers  —  EZrror  without 
Prejudice. — In  such  a  case,  it  is  error  to  exclude  evidence 
of  the  actions  of  other  passengers,  who  remained  in  the  car, 
and  as  to  whether  or  not  any  of  them  were  injured.  Such 
evidence  is  competent  as  a  part  of  the  res  geatcB,  to  show 
what  they  deemed  prudent  conduct  But  such  error  is  cured 
by  the  admission  ot  undisputed  evidence  showing  that  there 
were  only  a  few  passengers  in  the  car  besides  the  plaintiff, 
ana  tnat  they  all  remained  in  their  seats  until  the  car  was 
overturned,  and  all  escaped  unhurt — Id, 

0.  Hi'RROR  IN  Excluding  Evidence — ^Violation  of  Rules  ry  Plain- 
tiff— Corroboration  of  Conductor — Conflicting  EIvidence. — 
In  such  an  action,  where  the  conductor  testified  that  he  left 
the  car  two  or  three  minutes  before  the  accident  occurred, 
and  that  the  plaintlfT  went  out  with  him,  and  that  after 
giving  orders  to  let  off  the  brakes,  he  went  back  into  the  car 
and  sat  down,  while  the  plaintiff  remained  standing  on  the 
platform,  in  violation  of  the  rules,  and  such  evidence  is  in 
conflict  with  the  testimony  of  the  plaintiff,  it  is  error  to 
exclude  a  question  asked  one  of  the  passengers,  by  the  de- 
fendant's counsel,  in  corroboration  of  the  conductor,  as  to 
whether  the  conductor  returned  into  the  car  after  he  and 
the  plaintiff  left  it,  and  before  the  accident  occurred. — Id. 

1.  Injury  to  Wife— Contrirutory  Negligence  of  HusBAin).— 
Contributory  negligence  of  the  husband  is  imputable  to  the 
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NEGLIGENCE  (Continued). 

wife,  and  will  prevent  a  reoovery  by  her  for  injuries  aua- 
tained  by  the  alleged  negligence  of  a  third  party. — McFadden 
y.  Santa  Ana,  Orange,  anS  Tuatin  Street  R'y  Oo.,  464. 

S.  Damages  fob  Pebsonal  Injxtbt — Chose  in  AonoN — ^Husband 
AND  WmD — CoMMTjNiTT  Pbofebtt. — ^The  right  to  recover  dam- 
ages for  a  personal  injury,  as  well  as  the  money  recovered 
as  damages,  is  property,  and  may  be  regarded  as  a  chose  in 
action;  and  if  acquired  by  the  wife  during  marriage,  is  com- 
munity property,  which  the  husband  has  the  right  to  con- 
trol.—I<f. 

9.  Action  fob  Damages  —  Pabties  —  Husband  and  Wife.— The 
husband  is  a  necessary  party  to  an  action  for  damages  on 
account  of  injuries  to  the  wife's  person. — Id, 
10.  Inducing  Child  to  Ridb  upon  Sweep — ^Liabilitt  of  Pkbson  in 
Chaboe. — Inviting  and  permitting  a  child  eight  years  old  to 
ride  alone,  in  circumstances  of  danger,  upon  a  sweep  or  pole 
drawn  by  a  horse,  and  used  to  propel  machinery  for  pumping 
water,  in  consequence  of  which  the  child  is  injured,  is  neg- 
ligence on  the  part  of  the  person  in  charge  of  the  sweep. — 
Rosenberg  v.  Durfee,  545. 
U.  Liability  of  Owneb  of  Sweep. — ^A  verdict  against  the  owner 
of  the  sweep  will  be  sustained  if  it  appears  that  he,  knowing 
that  his  son  was  in  charge  of  the  sweep  at  the  time  of  the 
Injury,  and  that  the  child  was  riding  upon  the  sweep  alone, 
in  circumstances  of  danger,  at  the  request  of  his  son,  per- 
mitted her  to  remain  thus  exposed,  when  he  could  have  pre- 
vented it  though  he  may  have  cautioned  the  child  to  be 
careful,  and  though  the  child  may  have  said  there  was  no 
danger. — Id. 

12.  Indulgence  of  Child — ^Motive  Immatebial. — ^The  fact  that 
the  child  was  a  favorite  with  the  owner  of  the  machine  and 
bis  son,  and  that  their  want  of  care  was  the  result  of  a  desire 
to  be  indulgent  to  her,  does  not  excuse  them  from  exercising 
the  care  required  by  law  to  prevent  the  child  from  placing 
herself  in  danger. — Id. 

13.  CoNTRiBUTOBT  NEGLIGENCE  OF  Child  —  Instbuction. — ^An  in- 
struction to  the  jury  "that  a  child  of  such  tender  years  and 
immature  judgment  as  to  be  incapable  of  knowing,  compre- 
hending, and  measuring  the  danger  to  which  it  is  exposed,  and 
of  exercising  the  necessary  precaution  in  guarding  against 
it,  cannot  be  charged  with  negligence  in  exposing  its^f  to 
the  threatened  danger,"  and  that  in  determining  the  question 
in  connection  with  the  case,  they  "must  consider  the  age 
and  sex,  and  all  the  conditions  surrounding  the  plaintiff  at 
the  date  of  the  injury,  as  disclosed  by  the  evidence,"  is 
proper,  and  does  not  assume  that  the  machinery  causing  the 
injury  was  dangerous,  or  tend  to  mislead  the  Jury  upon  the 
question  of  contributory  negligence. — Id. 

14.  iNSTBUCnON   as   TO  EVIDENCE  OF  NEGLIGENCE. — ^AU   instruction 

to  the  effect  that  if  the  sweep  Was  a  dangerous  place,  and 
if  the  defendants  knowingly  permitted  the  child  to  ride  upon 
it  in  circumstances  of  danger,  when  its  parents  or  other 
guardians  were  not  present,  if  the  child  was  too  young  to 
comprehend  the  dangjpr,  and  was  injured  by  the  machinery. 
it  would  be  evidence  of  negligence,  is  not  misleading,  anri 
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NEGLIQBNCE  (Continued). 

does  not  purport  to  tell  the  Jury  that  the  injury  was  of  itself 
evidence  of  negligence,  unaccompanied  by  the  state  of  facts 
culminating  in  the  injury. — Id. 

See  BsTATBS  or  Deceased  Persons,  1~6. 
NBGOTIABLB  INSTRUMENTS. 

LlABIUTT  or  SXJRETY — ^NOTIOB  OF  DEMAND  AND  NON-PATMBNT. — One 

who  subscribes  his  name  upon  the  face  of  a  Joint  note  as 
an  accommodation  maker,  with  the  word  "surety"  appended 
to  his  signature,  is  liable  as  a  maker,  and  not  as  an  indorser 
of  the  note,  and  his  liability  does  not  depend  upon  due  notice 
of  demand  and  non-payment. — Southern  Calif omia  NatiofMl 
Bank  of  Lot  Angeles  t.  Wyatt,  616. 

NEW  TRIAU 

L  Faxlueb  to  Pile  Decision  in  Time — Dibectort  Statute.— 
Section  632  of  the  Code  of  Civil  Procedure,  requiring  the 
Judge  of  the  trial  court  to  file  his  decision  with  the  clerk 
within  thirty  days  after  the  submission  of  the  cause,  is  di- 
rectory merely,  and  Kls  failure  so  to  do  is  not  ground  for  a 
new  trial. — McLennan  ▼.  Bank  of  California,  569. 
t.  Order  Granting  New  Trial — ^Review  on  Appeal — Discretion. 
— ^An  order  granting  a  new  trial  will  be  reversed  as  readily 
as  an  order  refusing  it,  when  it  Is  granted  solely  through  a 
misapprehension  of  law;  but  if  the  grounds  of  the  motion 
are  numerous,  and  include  insufficiency  of  the  evidence,  and 
other  grounds  upon  which  the  discretion  of  the  court  might 
be  exercised,  and  the  order  is  in  general  terms,  and  no  clear 
abuse  of  discretion  appears,  the  order  will  be  affirmed. — 
Schramm  v.  Southern  Pacific  Company,  425. 

KUISANCE. 

1.  Bbass-foundrt — ^PROor  Required. — ^A  brass-foundry  and  ma- 
chinery incident  thereto  are  not  prima  fade  nuisances,  and 
one  complaining  of  them  must  allege  and  prove  that  they 
are  such  by  reason  of  their  peculiar  location  or  the  improper 
or  negligent  manner  in  which  they  are  conducted. — McMen- 
omy  V.  Baud,  134. 

1.  Qualified  Injunction. — ^Where  the  Injurious  effects  com- 
plained of  as  resulting  from  the  running  of  a  foundry  and 
machinery  may  be  prevented  without  entirety  abating  or  en- 
joining the  works  or  the  operations  thereof,  only  the  causes 
of  the  specific  injurious  effects  proved  should  be  enjoined, 
leaving  the  defendant  at  liberty  to  operate  his  works,  if  he 
can,  and  elects  to  do  so,  in  such  a  manner  as  to  remove  the 
cause  and  prevent  the  Injury. — Id. 

S.  Review  on  Appeal  —  Findings  Contrary  to  Evidence — ^Re- 
versal OP  Judgment — Modification  of  Injunction. — ^Where, 
on  account  of  exaggerated  findings  of  fact  not  Justified  by 
the  evidence,  the  extent  of  the  relief  by  injunction  to  which 
the  plaintiff  is  entitled  against  the  improper  operation  of  the 
foundry  cannot  be  finally  determined  on  the  appeal,  a  Judg- 
ment totally  enjoining  the  operation  of  the  foundry  will  be 
reversed,  and  not  modified. — Id, 
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ORDINANCE.    See  Municipal  Cobpobations,  lG-19;  Taxation,  7. 

PARENT  AND  CHILD. 

1.  Adoption — ^Void  Obdeb — ^Diffebent  Names. — ^An  order  of  adop- 
tion of  a  child  is  void,  and  affords  no  warrant  for  the  de- 
tention of  the  child  from  its  parents,  where  it  appears  that 
the  parents  consented  to  the  adoption  of  the  child  by  a 
person  of  one  name,  that  the  agreement  to  adopt  is  signed 
by  another  name,  and  that  the  detention  is  by  a  person 
whose  name  does  not  appear  in  the  record  of  the  proceeding, 
there  being  nothing  in  the  record  to  show  that  the  three 
names  indicate  one  and  the  same  person. — Ex  parte  Clark, 
640. 

2.  Residence  op  Person  Adopting. — It  is  essential  to  the  validity 
of  an  adoption  that  the  record  should  show  that  the  person 
adopting  the  child  is  a  resident  of  the  county  in  which  the 
order  of  adoption  was  made. — Id, 

3.  Supebiob  Cotjbt — Special  and  Limited  Jubibdiction. — In  cases 
of  adoption,  the  power  of  the  superior  court  is  special  and 
limited,  and  not  exercised  according  to  the  course  of  the 
common  law;  and  its  jurisdiction  must  affirmatively  appear 
by  the  record  as  to  both  subject-matter  and  the  person,  not- 
withstanding the  court  is  one  of  general  jurisdiction. — Id. 

4.  Common  Law — Statutobt  Right — Strict  Compliance  with 
Statute. — ^The  right  of  adoption  is  purely  statutory,  and  un- 
known to  the  common  law  and  repugnant  to  the  principles; 
and  the  provisions  of  the  statute  must  be  strictly  followed, 
and  every  condition  prescribed  therein  strictly  complied  with, 
else  the  child  by  adoption  cannot  inherit  from  the  adopting 
parent. — Id, 

5.  Rights  op  Natubal  Pabentb — ^Doubts  Resolved  in  theib  Fa- 
voB. — ^No  transfer  of  the  rights  of  natural  parents  can  be 
acquired  by  adopting  parents  unless  the  statute  regulating 
adoption  is  strictly  followed,  and  all  doubts  in  controversies 
between  the  natural  and  the  adopting  parents  should  be  re- 
solved in  favor  of  the  former. — Id, 

6.  Habeas  Cobpub — Amendment  op  Reoobo  op  Adoption. — ^Pro- 
ceedings taken  to  amend  the  record  of  adoption  pending  the 
determinations,  upon  writ  of  habeas  corpus,  of  the  right  to  a 
transfer  of  the  child  from  the  custody  of  the  adopting  parties 
to  the  custody  of  its  natural  parents,  cannot  affect  the  de- 
cision of  the  court  upon  the  writ,  which  must  take  the 
record  as  it  finds  it,  and  determine  the  rights  of  the  parties 
accordingly. — Id, 

7.  Estoppel  op  Parents — Acquiescence. — ^The  natural  parents 
are  not  estopped  from  asserting  their  right  to  the  custody 
of  their  child  as  against  an  illegal  order  of  adoption,  by 
acquiescence  in  the  claim  of  the  adopting  parents  for  several 
years. — Id. 

8.  Fitness  for  Custodt  of  Child. — The  relative  fitness  of  the 
respective  parties  to  care  for  the  child  cannot  be  inquired 
into  upon  habeas  corpus,  if  it  is  conceded  that  both  parties 
are  competent  and  fit  persons  to  care  for  the  child. — Id. 

9.  Emancipation  of  Child— Consent  to  Illegal  Adoption. — ^Al- 
though a  parent  is  not  entitled  to  the  custody  of  a  child  who 
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PARENT  AND  CHILD  (Continued). 

Is  old  enough  to  work  and  care  for  himself,  after  consenting 
to  his  emancipation,  there  can  be  no  basis  for  such  a  claim 
where  the  minor  is  a  young  child  incapable  of  caring  for 
himself,  because  of  mere  consent  of  the  parents  to  an  illegal 
order  of  adoption. — I^ 

See  PuBUO  Lands,  7. 

PARTIES.  See  Ejectmxnt,  2;  Guabdiak  and  Ward;  iNJimonoN; 
Kandamus.  5;  Negligence,  9;  QuisnNQ  Txtlb,  6;  Bibeet 
Assessment,  9,  10. 

PARTNERSHIP. 

1.  Contracts — Oral  Agreement — Subsequent  Memorandum — 
Merger. — ^Where  an  oral  agreement  has  been  made  and  par- 
tially performed,  a  writing  subsequently  given  as  a  mere 
acknowledgment  or  memorandum  thereof,  and  containing 
nothing  inconsistent  therewith,  does  not  operate  to  merge 
or  supersede  an  express  provision  of  the  oral  agreement  not 
Included  in  terms  in  the  memorandum. — Carpenter  v.  Hatl^ 
away,  434. 

2.  Partnership  in  Lands-^Time  for  Division  of  Profits. — An 
oral  agreement  for  a  partnership  in  the  purchase  and  sale 
of  lands  to  be  acquired  and  sold  in  the  name  of  one  partner, 
with  an  express  provision  that  the  net  proceeds  of  each  sale 
were  to  be  equally  divided  immediately  after  the  sale,  is  not 
merged  or  superseded  as  to  such  provision  by  a  subsequent 
memorandum,  made  after  certain  lands  were  acquired  under 
it.  which  consisted  of  a  mere  written  acknowledgment  by 
the  partner  who  had  acquired  the  title  to  the  land,  that  he 
had  acquired  it,  and  that  it  was  understood  and  agreed  that 
the  other  partner  was  to  share  equally  in  the  net  profits  of 
the  land,  without  stating  the  time  of  division. — Id. 

3.  Refusal  to  Account — Action  fob  Dissolution  and  Account- 
ing— Maturity  of  Cause  of  Action. — ^Upon  the  refusal  of  the 
partner  holding  the  legal  title  to  account  after  a  sale  by  him 
of  part  of  the  partnership  lands,  an  action  will  lie  in  favor 
of  the  other  copartner  for  a  dissolution  of  the  partnership 
and  an  accounting  of  the  profits  of  the  land  sold,  and  to 
establish  his  interest  in  all  the  unsold  lands  acquired  under 
the  verbal  agreement. — Id, 

4.  Accounting — Purchase  of  Land— Interest. — Interest,  If  not 
stipulated  for  in  the  partnership  agreement,  cannot  be  al- 
lowed on  the  purchase-money  of  the  lands  bought  for  the 
partnership. — Id, 

5.  Taxes  and  Expenses — Appeal — Objections  for  First  Tims. — 
It  cannot  be  objected  upon  appeal  that  no  allowance  was 
made  to  the  defendant  for  taxes  and  necessary  expenses  in- 
curred in  reference  to  the  lands,  the  net  profits  of  which 
were  to  be  divided,  if  no  evidence  of  taxes  or  expenses  was 
offered  nor  claim  made  therefor  at  the  trial. — Id, 

6.  Decree  Establishing  Interest  in  Lands — Future  Taxes — 
Taxation. — ^No  provision  for  future  taxes  need  be  made  in  a 
decree  establishing  the  plaintiff's  interest  in  the  partnership 
lands,  the  legal  title  of  which  was  in  the  defendant,  as  the 
plaintlfTs  interest  is  taxable  to  himself  alone,  and  not  to 
the  defendant,  after  the  date  of  the  decree. — Id, 
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PLACE  OP  TRIAL. 

1.  FoBEOLosTTBE  OP  Vbndob's  Lieh — Yenuk  OF  AonoN. — An  action 
to  foreclose  a  vendor's  lien  must  be  commenced  In  the 
county  in  which  the  land,  or  some  part  thereof,  is  situated. — 
Urton  V.  Woolsey,  38. 

2.  JuBisDicnoN — ^Appeal  tbom  Judgment. — The  superior  court 
of  a  county  in  which  it  is  sought  to  foreclose  a  lien  upon 
real  property  situated  In  another  county  has  no  Jurisdiction 
over  the  case,  and  no  authority  to  enter  Judgment  therein, 
and  a  Judgment  enforcing  the  lien  will  be  reversed  upon 
appeal,  for  want  of  Jurisdiction. — Id^ 

See  CBimNAL  Law,  17-22. 

PLEADING. 

1.  iMFLioATioN  OF  Law.<— That  which  is  implied  by  law  need  not 
be  pleaded. — Wilhoit  v.  Cunningham,  453. 

2.  Demurbeb  —  Ambiguity  and  Uncebtaintt  —  Conjunctive 
Statement  of  Qbounds. — ^Ambiguity  and  uncertainty  are  sep- 
arate grounds  of  demurrer,  and  where  such  separate  grounds 
are  conjoined,  the  pleading  must  be  defective  on  each  ground, 
or  the  demurrer  must  be  overruled. — Id. 

3.  Want  of  Capacity  to  Sue. — ^A  demurrer  for  want  of  capacity 
of  the  plaintiff  to  sue  only  lies  where  the  complaint  shows 
the  want  of  capacity  upon  Its  face,  and  it  is  not  a  ground 
of  demurrer  that  it  does  not  appear  in  the  complaint  that 
the  plaintiff  has  legal  capacity  to  sue.  That  omission  can 
only  be  taken  advantage  of  by  answer. — Id. 

4.  Capacity  of  Assignees — Affidavit  to  Inventoby — ^Ajvbweb. — 
The  fact  that  a  complaint  by  assignees  for  the  benefit  of 
creditors  which  alleges  a  valid  assignment,  and  that  plain- 
tiffs accepted  the  trust  and  duly  qualified  as  such  assignees, 
omits  to  further  allege  that  the  affidavit  required  by  section 
3462  of  the  Civil  Code  was  attached  to  and  filed  with  the 
inventory  will  not  render  the  complaint  demurrable  for  want 
of  capacity  of  the  plaintiffs  to  sue,  but  the  omission  of  such 
affidavit  must  be  set  up  in  the  answer. — Id. 

5.  Fobeclosubb  of  Mobtgagb — ^Notes  Payable  to  Tbustbb  of  Es- 
tate— Immatebial  Allegation — Suppobt  of  Judgment. — In  an 
action  to  foreclose  a  mortgage  given  to  secure  the  payment 
of  certain  promissory  notes,  where  it  appears  that  the  notes 
set  out  in  the  complaint  were  made  payable  to  the  mort- 
gagee as  trustee  of  the  estate  of  a  deceased  person,  an  aver- 
ment, in  the  complaint,  that  plaintiff  is  the  owner  of  the 
notes  and  mortgage  as  trustee  of  the  heirs  of  said  decedent. 
Is  immaterial  and  redundant,  and  must  be  disregarded;  and 
a  Judgment  in  favor  of  the  mortgagee  as  trustee  of  the  estate 
of  the  decedent  is  sustained  by  the  pleadings. — White  t.  Al- 
latt,  245. 

fi.  Pabties — ^Tbustee  of  Expbebs  Tbust. — Where  notes  and  a 
mortgage  to  secure  them  are  taken  by  a  trustee  In  his  own 
name  for  the  benefit  of  the  estate  of  a  decedent,  he  becomes 
the  trustee  of  an  express  trust,  and,  as  such,  may  sue  to 
foreclose  the  mortgage,  without  Joining  with  him  the  per- 
sons for  whose  benefit  the  action  is  prosecuted. — Id. 

7.  Attobney's  Pees — Note  not  Dub — ^Ambiguity — Constbuction 
OF  Pleading. — It  appearing  that  when  the  action  was  com- 
menced one  of  the  notes  described  In  the  complaint  and  se- 


Digitized  by 


Google 


Flkadino.  703 

PLEADING  (Continued). 

cared  by  the  mortgage  was  not  yet  dne,  an  ayerment  respect- 
ing what  are  reasonable  attorney's  fees  for  the  foreclosure 
of  the  mortgage  Is  not  ambiguous  or  uncertain,  but  the 
amount  demanded  must  be  held  to  relate  to  the  foreclosure 
as  to  the  notes  due,  and  not  to  all  of  the  notes  set  up  In 
the  complaint— Id. 

8.  Reasonablb  Attdbnkt's  Feb — ^Discbetiok  op  Coubt. — In  an 
action  to  foreclose  a  mortgage,  where  the  mortgage  stipulates 
for  a  reasonable  attorney's  fee  In  case  of  foreclosure,  an 
averment  as  to  what  would  be  a  reasonable  fee  Is  unneces- 
sary, as  such  fee  Is  a  mere  Incident  to  the  action,  and  the 
amount  to  be  fixed  Is  within  the  discretion  of  the  court. — Id. 

9.  DsMTTBBBa— AiCBiOTTrrT  Ain>  Uncbrtairtt. — ^A.  demurrer  to  a 
complaint,  on  the  ground  of  ambiguity  and  uncertainty  in 
the  conjunctive,  cannot  be  sustained  if  the  complaint  is 
either  ambiguous  or  uncertain,  but  not  both. — Id, 

10.  Bjkotmxnt— Vkbdiot  Aim  Judgment— Uncebtaik  Dsscbiption 
— ^Appbal. — In  an  action  of  ejectment,  a  verdict,  and  Judg- 
ment based  thereupon,  that  plaintiff  Is  entitled  to  the  pos- 
session of  land  described  by  boundaries  not  corresponding  to 
the  complaint  or  answer,  or  to  any  documentary  evidence  in 
the  case,  and  not  mentioning  any  natural  monuments,  nor 
fixing  the  location  of  the  lands,  directly,  or  by  reference  to 
anything  in  the  record  or  elsewhere,  will  be  set  aside  upon 
appeal  for  uncertainty  in  description. — Northern  R*y  Co.  v. 
Jordan,  23. 

11.  SUBSTITUTIOIT    OF   PLAnfTIIT— AMENDED    COMPLAXNT— EVTOENCE 

OF  Title— Conveyance  Pendente  Lttb — Supplemental  Plead- 
ING. — ^The  vendee  of  a  plaintiff  in  ejectment  who  is  substi- 
tuted as  plaintiff  under  an  order  of  court,  providing  that  all 
the  allegations  and  denials  of  the  pleadings  should  apply  to 
him  if  the  complaint  as  amended  alleges  that  he  was  the 
owner  at  the  time  of  bringing  suit,  must  stand  upon  such 
allegation,  and  prove  himself  the  owner  at  that  time,  and 
evidence  is  inadmissible  of  a  deed  from  the  original  plaintiff 
to  him,  executed  after  the  commencement  of  the  action. — Id, 
IS.  Demubbeb  fob  Uncebtainty — Copy  of  Note — Indobsements  of 
Payments — ^Execution. — A  complaint  alleging  that  defend- 
ants executed  their  promissory  note  to  the  plaintiff  upon  a 
certain  day,  "which  note  is  In  the  words  and  figures  follow- 
ing," and  setting  forth  a  copy  of  the  note,  showing  Indorse- 
ments thereon  of  payments  of  later  date  than  the  date  of 
the  note,  and  alleging  a  payment  upon  the  note  of  a  sum 
equal  to  the  sum  of  the  indorsements.  Is  not  subject  to  a 
special  demurrer  for  uncertainty  as  to  whether  the  Indorse- 
ments were  a  component  part  of  the  note  at  the  time  of  its 
execution,  or  were  subsequently  added,  nor  as  to  whether  the 
copy  of  the  note  set  forth  is  a  copy  of  the  note  executed. — 
First  Nat,  Bank  of  Riverside  v.  Holt,  168. 

18.    FOBECLOSUBB    OF    MOBTQAGB — REASONABLE    ATTOBNEY'S    FEES. — 

Where  the  mortgage  provides  that,  in  the  event  of  fore- 
closure, "reasonable  attorney's  fees,  to  be  taxed  by  the  court, 
shall  be  allowed  to  plaintiff,"  an  allegation  in  an  action  of 
foreclosure  that  "two  hundred  dollars  is  a  reasonable  attor- 
ney's fee  to  be  allowed  to  the  plaintiff  for  the  collection  of 
the  said  promissory  note,  and  for  the  foreclosure  of  the  said 
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PLEADING  (Continued). 

mortgage,"  being  limited  to  the  action  in  hand,  is  neither 
ambiguous  nor  uncertain;   and  even  if  the  averment  were 
uncertain,  it  would  not  be  ground  of  demurrer,  as  no  aver- 
ment as  to  what  would  be  a  reasonable  fee  is  necessary. — Id, 
14.   Assumpsit — Conversion   of  Personal  Property — ^Waiver  of 
ToBT. — When  one  person  converts  to  his  own  use  the  per- 
sonal property  of  another,  the  latter  may  waive  the  tort,  and 
sue  in  aaaumpsit  for  the  value  thereof. — Lehmann  v.  Bchmidtt 
15. 
See  Agency,  14;  Corporation,  1-3;  Fraud,  4-7;  Insolvency; 
Judgment,  1-4;   Malicious  Prosecution,  1;   Mechanics' 
LiBNS,  1,  3,  4;    Mobtoaqe,   8.   9;    Quieting  Title,   2-6; 
Street   Assessment,  10;    Trust,  4;    Vendor   and    Pub- 
chaser,  11,  12. 

POUCBb    See  Public  Officers,  7,  8. 

POLICE  POWER.     See  Municipal  Corporations,  16-19. 

POSSESSION.     See    Contempt;    Ejectment;    BiANDAMUS,    2-4; 
Mortgage,  2;  Public  Lands,  2-9 

PRACTICE. 

1.  Verdict  in  Equity  Case — Power  of  Court. — ^The  verdict  In 
an  equity  case  is  only  advisory  to  the  court  until  adopted, 
and  the  court  may  of  its  own  motion  disregard  it  and  set 
It  aside. — Clavey  v.  Lord^  413. 

2.  Delay  in  Setting  Aside  Verdict— Waiver  of  Orjection. — ^The 
fact  that  no  action  was  taken  hy  the  court  in  respect  to  the 
verdict  for  three  months  after  it  was  rendered,  and  after 
each  party  had  moved  for  Judgment  upon  it,  is  no  ohjection 
to  the  action  of  the  court  in  then  disregarding  it,  and  hear- 
ing additional  evidence,  it  not  appearing  what  was  the  cause 
of  the  delay,  or  that  any  ohjection  thereto  was  urged  by  the 
appellants.-— /(I. 

3.  Opening  Case  for  Further  Evidence  —  Discretion. — It  is 
within  the  discretion  of  the  court  to  permit  further  evidence, 
when  it  sets  aside  the  verdict  in  an  equity  case;  and  if  both 
parties  are  permitted  to  introduce  additional  evidence  with- 
out any  apparent  restriction,  and  there  is  no  showing  of 
surprise,  or  want  of  opportunity  to  produce  any  additional 
available  evidence,  no  abuse  of  discretion  appears. — ld» 

4.  Limits  of  Discretionary  Power — ^Abuse  of  Discretion. — Dis- 
cretionary Judicial  power  may  be  exercised  either  way,  and 
the  only  limitation  upon  its  exercise  is,  that  it  must  not  be 
abused;  and  while  it  may  be  difficult  to  define  what  Is  meant 
by  abuse  of  Judicial  discretion,  one  of  its  essential  attributes 
is,  that  it  must  plainly  appear  to  effect  injustice. — Id. 

See  Appeal;  Bill  of  Exceptions;  Fiidinos;  Instbuotions; 
Mandamus;  New  Trial;  Quieting  Tttlb. 

PREnSUMPTIONS. 

Identity. — Identity  of  persons  is  presumed  from  identity  of  name. 
Instance. — Finch  v.  R,  d  A.  IVy  Co,,  597. 
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PRINCIPAL  AND  AGENT.     See  Aoenct. 

PRIORITTf.    See  Mechanics'  Liens.  16.  17. 

PROHIBITION.    See  Contempt;  Eminent  Domain.  L 

PROMISSORY  NOTE.    See  Negotiable  Instruments. 

PUBLIC  DEPOSITARIES.    See  Municipal  Corpobationb,  1-6. 

PUBLIC  LANDS. 

1.  Pueblo  Lands — Title  of  San  Francisco — Trust — Control  of 
Government.— -The  title  of  the  city  of  San  Francisco  to  the 
pueblo  lands,  as  successor  to  the  pueblo  of  San  Francisco  was 
not  an  indefeasible  estate,  nor  strict  ownership,  but  was  a 
restricted  and  qualified  right  to  alienate  portions  of  the  lands 
to  the  inhabitants,  and  to  devote  the  residue  to  public  uses, 
and  was  in  the  nature  of  a  trust  for  the  benefit  of  the  inhab> 
itants;  and  its  right  of  disposition  and  use  was  in  all  particu 
lars  subject  to  the  control  of  the  government — Baker  v. 
Brickelh  329. 

J.  Outside  Lands  in  San  Francisco— Act  op  Congress — ^Trusts 
— Bona  Fide  Possessors. — ^The  legal  title  to  outside  lands  in 
San  Francisco  passed  to  the  United  States  from  Mexico  upon 
the  acquisition  of  California,  and  passed  to  the  city  by  the  act 
of  Congress  of  March  8, 1866.  upon  the  trusts  set  forth  in  said 
act.  in  favor  of  persons  in  bona  fide  actual  possession  of  the 
same  at  the  date  of  its  passage,  by  themselves  or  by  their 
tenants. — Id. 
•.  Possession  or  Head  of  Family — Surviving  Wife — Trust. — 
The  grant  of  Congress  by  said  act  to  the  city  was  intended  to 
be  made  in  trust  for  the  head  of  a  family  residing  on  the 
lands,  and  inured  to  the  benefit  of  a  surviving  wife  in  hona 
fide  possession  with  her  children  at  the  date  of  its  passage  by 
virtue  of  such  possession,  and  not  to  the  estate  of  her  de- 
ceased husband,  who  held  bona  fide  possession  prior  thereto, 
nor  would  she  take  title  from  the  city  in  trust  for  the  estate 
of  her  husband  or  for  their  children. — Id, 

4.  Possession  by  Tenant — Conventional  Tenancy — Husband 
and  W^fe. — The  "possession  by  tenant"  spoken  of  in  the  act  of 
Congress  signifies  possession  of  a  conventional  tenant,  and 
does  not  apply  to  the  possession  of  a  surviving  wife  continued 
after  the  decease  of  the  husband,  which  occurred  before  the 
passage  of  the  act — Id, 

6.  Act  of  Congress — Order  800 — Ordinance  822 — Legislative 
Acts — Bona  Fide  Possession — Conveyance — Presumption. — 
Where  a  conveyance  was  made  by  the  city  in  pursuance  of  the 
act  of  Congress  of  1866.  and  of  order  800  and  ordinance  822 
of  the  board  of  supervisors,  and  of  the  acts  of  the  legislature 
of  1868  and  1870  ratifying  said  order  and  ordinance,  to  a  per- 
son in  actual  possession  of  outside  lands,  if  it  does  not  appear 
that  any  suit  was  pending  against  such  person  in  regard  to  the 
land,  it  will  be  presumed  that  no  suit  existed,  and  that  the 
possession  was  bona  fide. — Id 

6.   Homestead — Act     of     1862 — Survivorship — Descent  —  Bona 
Fide  Possession  of  Surviving  Wife. — A  homestead  acquired 
under  the  act  of  1862  on  the  death  of  either  spouse  vested 
LXXXVn.  Cal.— 45 
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PUBLIC  LANDS  (Continued.) 

absolutely  In  the  survivor  by  descent  and  need  not  be  set 
apart  by  the  probate  court;  and  where  It  appears  that  the 
possession  of  outside  lands  by  a  surviving  wife  was  under  a 
leg'il  devolution  to  her  of  the  whole  land  as  a  homestead 
at  the  date  of  the  act  of  1S66,  the  bona  fides  of  her  possession 
are  beyond  doubt. — Id, 

7.  TRrflTs — Parent  and  Child. — A  trust  arises  from  the  contract 
or  from  circumstances  which  affe^'t  the  conscience  of  a  party, 
and  charge  him  with  the  rights  of  another,  but  cannot  arise 
in  respect  to  outside  lands  in  favor  of  children,  as  against 
a  surviving  wife  who  acquired  title  thereto  as  a  bona  fide  pos- 
sessor, if  she  had  no  contract  with  her  deceased  husband,  and 
owed  no  duty  to  her  children  in  respect  to  the  lands. — Id, 

8.  Husband  and  Wifb — Death  of  Husband— Possession  bbfobb 
Act  of  1866. — The  mere  possession  of  outside  lands  by  a  hns^ 
band,  who  died  before  the  passage  of  the  act  of  Congress  of 
1866,  when  the  title  was  in  the  United  States,  conferred  no 
rights  upon  him  or  his  heirs,  nor  could  he  be  the  recipient  of 
a  grant  after  his  death:  but  the  donation  given  by  the  act 
Inured  directly  to  the  surviving  wife,  who  was  then  in  bona 
fide  possession. — Id. 

9.  Estate  of  Deceased  Husband — Administration  by  Wife — Es- 
toppel— Mistake  of  Law. — The  fact  that  the  surviving  wife 
became  administratrix  of  the  estate  of  her  deceased  husband, 
and  by  mistake  of  law,  in  ignorance  of  her  rights,  inventoried 
outside  lands  as  his  property,  which  did  not  belong  to  his  es- 
tate, but  were  her  own  property  by  operation  of  law,  does  not 
estop  her  from  claiming  the  property  as  her  own. — Id. 

10.  Pueblo  Lands — Grant — ^Action  of  Pueblo  Authorities — Pb»- 
sumption. — The  presumption  attaches  to  a  grant  of  lands  by 
the  ayuntamiento  of  a  pueblo  to  a  private  person,  who  has 
been  put  in  possession  by  the  alcalde,  that  the  authorities  of 
the  pueblo  acted  within  the  limits  of  their  official  authority 
in  making  the  grant. — Latham  v.  City  of  Los  Angeles,  514. 

VL  Public  Plaza — Public  Use  of  Vacant  Land— EJvidence. — ^The 
presumption  attaching  to  the  grant  of  pueblo  lands  is  not 
overcome,  nor  is  it  sufficiently  established  that  the  land 
granted  was  a  public  plaza  at  the  date  of  the  grant,  by  mere 
evidence  that  before  the  grant  the  land  was  vacant,  and  was 
used  by  the  owners  of  adjacent  lots  in  going  to  and  from  their 
lots,  and  that  upon  certain  days  the  public  would  use  it  as  a 
place  for  public  amusements. — Id, 

12.  Dedication — Gift  ob  Abandonment  to  Public — Intention  of 
Owner — Evidence — Non-assertion  of  Right. — To  show  a  ded- 
ication of  land  by  the  owner  as  a  public  plaza,  without  any 
conveyance,  and  merely  by  way  of  gift  or  abandonment,  the 
intent  of  the  owner  to  make  the  dedication  should  be  clearly 
proven  by  evidence  of  his  express  declarations,  admissions, 
or  affirmative  acts,  or  of  circumstances  establishing  his  pur- 
pose or  intention  to  donate  the  use  to  the  public;  and  the 
mere  non-assertion  of  a  right,  without  such  evidence,  does  not 
establish  a  dedication. — Id. 
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PUBLIC  LANDS  (Continued). 

IS.    PWinON  FOB  BZOHANGB  OF  LaNDS — ADMISSION  OF  DEDICATION. 

*-A  petition  by  the  owner  of  land  granted  by  the  authorities 
of  a  pueblo,  praying  for  "an  exchange  or  indemnification  for 
certain  lands  belonging  to  her,  and  now  occupied  by  the  pub- 
lic, being  the  lot  at  the  entrance  of  Negro  Alley  into  the  pub- 
lic square/'  is  not  an  admission  of  a  dedication  to  the  public 
of  the  land  sought  to  be  exchanged;  and  the  action  of  the  city 
oonncil  directing  a  concession  to  be  made  to  her  of  other  land 
Is  not  consistent  with  a  claim  that  the  land  proposed  to  be  ex- 
changed then  belonged  to  the  city. — Id, 

14.  Concession  of  Exchange — Fajlube  of  Consummation — ^Non- 
DdJVCBT  of  Deed — Reconvetakce  by  City. — The  action  of  the 
city  council  directing  a  concession  to  be  made  to  the  owner  of 
the  other  land*  in  accordance  with  which  a  deed  was  drawn 
up  and  signed  by  the  mayor  conveying  a  certain  lot,  is  not 
sufficient  evidence  of  the  consummation  of  the  exchange  con- 
templated, there  being  no  proof  of  the  delivery  of  the  deed, 
and  it  appearing  that  the  lot  so  deeded  was  subsequently 
conveyed  by  the  city  to  a  third  person. — Id, 

15.  Act  to  Quiet  Land  Titles — Mexican  Obant — Patent — Eject- 
ment— ^Evidence.— A  patent  Issued  by  the  United  States  under 
the  act  of  Congress  of  July  23,  1866,  to  quiet  land  titles  in  Cal- 
ifornia, to  a  bona  fide  purchaser  of  lands  within  the  exterior 
boundaries  of  a  Mexican  grant,  which  were  excluded  from  the 
final  survey,  is  prima  facie  evidence  of  a  right  in  the  pat- 
entee to  recover  the  lands  patented  in  an  action  of  eject- 
ment, and  is  conclusive,  unless  it  can  be  successfully  im- 
peached by  the  defendants. — Shanklin  v.  McNamara,  371. 

16.  Impeachment  of  Patent — Evidence — Swamp  and  Ovebfloweo 
Land— Cebttfi gates  of  Pubchase. — The  patent  so  issued  can- 
not be  impeached  by  evidence  that  the  land  patented  was 
swamp  and  overflowed  land,  notwithstanding  the  defendants 
hold  a  certificate  of  purchase  thereof  from  the  state,  and  it  is 
not  error  to  exclude  such  evidence. — Id, 

17.  Swamp-land  in  Mexica.n  Qbani^-Constbuction  or  Act  of 
1850. — Though  the  act  of  September  28,  1850,  operated  as  a 
grant  of  swamplands  to  the  state  in  prwsenti,  it  was  not  the 
intention  of  Congress  to  grant  thereby  to  the  state  of  Cali- 
fornia swamp-lands  lying  within  the  exterior  boundaries  of 
a  Mexican  grant  though  such  lands  were  finally  excluded 
from  the  survey. — Id. 

18.  Action  of  Land  Depabtment — Contest — Adjudication  of 
Facts. — The  decision  of  the  land  department  of  the  United 
States  upon  question  of  fact  coming  before  it  upon  a  contest 
of  the  right  to  enter  and  purchase  lands  from  the  United 
States  is  conclusive  upon  the  parties  before  it  and  those  claim- 
ing under  them,  if  the  decision  is  free  from  fraud  and  fraud- 
ulent imposition. — Id. 

19.  Fraud — Collateral  Attack — Reuef  in  Equity. — Fraud  or 
fraudulent  imposition  upon  the  land  department  in  the  ob- 
taining of  a  patent  cannot  be  set  up  by  way  of  collateral  at- 
tack upon  the  patent  in  an  action  of  ejectment  brought  by  the 
patentee,  and  the  patent  can  only  be  assailed  on  these  grounds 
by  a  proceeding  in  equity. — Id. 
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PUBLIC  LANDS  (Continued.) 

-0.  Estoppel  of  State  and  its  Grantee — QuALiriCATioNS  of  Pa- 
tentee  LiOCATTON     within      MEXICAN     GRANT CHARACTER     OF 

Land. — If  the  state  is  a  party  to  a  contest  before  the  land  de- 
partment in  respect  to  the  entry  and  purchase  of  lands  from 
the  United  States  by  a  purchaser  from  a  Mexican  grantee  un- 
der the  act  of  1866,  both  the  state  and  its  grantees  are  bound 
by  the  decision  of  the  land  department  as  to  the  qualification 
of  the  purchaser,  and  that  the  land  was  within  the  exterior 
boundaries  of  a  Mexican  grant,  and  also  as  to  the  character  of 
the  land  as  not  being  swamp  and  overflowed,  provided  its 
character  was  distinctly  adjudged  by  the  decision. — Id. 

-1.  Insufficient  Decision  as  to  Character  of  Land. — Where  the 
language  of  the  decision  of  the  land  department  as  to  whether 
the  land  was  or  was  not  swamp  and  overflowed  is  indefinite 
and  ambiguous,  and  does  not  distinctly  adjudicate  the  char- 
acter of  the  land,  it  cannot  be  regarded  as  determining  that 
it  was  not  swamp  and  overflowed,  notwithstanding  a  patent 
was  awarded  to  a  purchaser  from  a  Mexican  grantee  undei 
the  act  of  1866.— /d. 

-2.  Jurisdiction  of  Land  Department  —  Land  Previously 
Granteik — The  land  department  of  the  United  States  cannot 
grant  land;  and  it  is  not  within  its  power  to  award  to  one 
person  land  which  by  an  act  of  Congress  has  been  previously 
granted  to  another,  and  its  decision  so  awarding  it  is  a 
nullity,  and  passes  no  title. — Id, 

23.  Mexican  Grant  —  Exterior  Boundaries — ^Riqht  of  Posses- 
sion.— The  grantee  of  a  Mexican  grant  of  a  smaller  quantity 
of  land  to  be  selected  within  a  larger  area  is  entitled  to 
the  possession  of  all  the  land  within  the  exterior  boundaries 
of  the  grant  until  the  specific  quantity  granted  is  set  off  by 
a  final  survey;  and  this  right  of  possession  is  property,  full 
protection  of  which  was  guaranteed  by  the  treaty  of  Guada- 
loupe  Hidalgo,  and  by  the  constitution  and  laws  of  the 
United   States.— /d. 

24.  Swamp  and  Ovebflowed  Lands  —  Delay  in  Determining 
Characteb  of  Land— Evidence. — Where  the  land  In  contro- 
versy was  surveyed  in  1869,  and  never  returned,  certified  or 
listed  to  the  state  as  swamp-land,  and  was  patented  in  1882 
by  the  United  States  to  a  bona  fide  purchaser  from  a  Mex- 
ican grantee,  pursuant  to  the  act  of  Congress  of  1866,  the 
delay  of  a  swamp-land  claimant  Under  a  certificate  of  pur- 
chase from  the  state  issued  In  1856  to  have  any  steps  taken 
to  have  the  character  of  the  land  determined,  as  provided 
by  said  act,  is  strongly  persuasive,  though  not  conclusive, 
evidence  that  the  land  was  never  swamp  and  overflowed. — 2d. 

25.  Tide-lands — Certificate  of  Purchase  —  Patent  —  Curative 
Act — Case  Affirmed. — A  certificate  of  purchase  of  tide-lands. 
Issued  prior  to  the  curative  act  of  March  27,  1872,  was  val- 
idated by  that  act,  and  a  patent  from  the  state  for  such 
lands,  issued  subsequent  to  the  passage  of  that  act,  and  pur- 
suant to  the  prior  certificate,  vests  titie  In  the  patentee. 
{Vpham  V.  Hosking,  62  Cal.  250,  affirmed.) — Northern  R'y 
Co.  V.  Jordan,  23. 
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PUBLIC  OFFICERS. 

1.  Offtcr— Vacancy — Appotntment  bt  Governor. — An  appoint- 
ment by  the  governor,  during  a  recess  of  the  legislature, 
for  a  term  of  four  years,  to  till  a  vacancy  In  the  member 
ship  of  the  state  board  of  health,  is  in  legal  effect  merely 
an  appointment  during  the  recess  of  the  legislature,  and 
until  the  adjournment  of  its  next  session. — People  ex  rel. 
Laine  v.  Tyrrelh  476. 

2.  Confirmation  of  Senate. — ^Upon  the  issuance  of  a  commis- 
sion to  All  a  vacancy,  the  appointment  is  complete,  and 
needs  no  action  of  the  senate  to  confirm  it. — Id. 

3.  Holding  over — Qualification  of  Successor — Construction 
OF  PoLmcAL  Code.— Section  879  of  the  Political  Code,  de- 
claring that  every  officer  must  continue  to  discharge  the 
duties  of  his  office,  although  his  term  has  expired,  until  his 
successor  has  qualified,  applies  to  officers  appointed  tem- 
porarily by  the  governor  to  fill  a  vacancy.— /d. 

4.  Expiration  of  Term — Power  of  Governor. — The  mere  ex- 
piration of  the  term  of  the  incumbent  of  an  office  does  not 
create  a  vacancy  such  as  the  governor  alone  is  authorized 
to  fill  by  the  appointment  of  a  successor. — Id. 

5.  Appointment  with  Consent  of  Senate  —  Commission. — In 
the  matter  of  an  executive  appointment  with  the  consent  of 
the  senate,  the  Issuance  of  a  commission  is  a  part  of  the  act 
of  appointment. — Id. 

«.  Qualification — Creation  of  Vacancy. — An  appointee  is  not 
required  to  qualify  until  he  has  received  his  commission, 
and  his  failure  to  qualify  cannot  create  a  vacancy  if  he  has 
received  no  commission. — Id. 

7.  Police-officer  —  Payment  into  Insurance  Fund  —  Vested 
Right — Contingency. — A  police-officer  of  the  city  and  county 
of  San  Francisco  has  no  vested  right  to  the  sum  paid  by 
him  into  the  insurance  fund  created  under  the  act  of  April  1. 
1878  (Stats.  1878,  p.  879).  except  upon  the  happening  of  the 
contingencies  mentioned  in  the  act. — Clark  v.  Reis,  643. 

8.  Dismissal  of  Officer — Repayment — Mandamus  —  Insuffi- 
cient Petition. — The  police-officer,  upon  his  dismissal  from 
the  force,  is  not  entitled  to  a  mandamus  to  compel  repay- 
ment of  the  sum  paid  by  him  into  the  insurance  fund,  if 
the  petition  is  insufficient  to  bring  him  within  any  of  the 
contingencies  of  the  statute  which  he  invokes. — Id. 

9.  Constitutional  Law — Officers — Increase  of  Salary — In- 
cidental Expenses. — Section  9  of  article  11  of  the  constitu- 
tion, forbidding  the  compensation  of  any  county,  city,  town. 
or  municipal  officer  from  being  increased  after  his  election 
or  during  his  term  of  office,  only  applies  to  the  compen- 
sation for  services  to  be  rendered,  and  does  not  forbid  an 
allowance  for  the  incidental  expenses  of  the  office,  to  be 
determined  by  the  necessity  which  the  business  of  the  office 
may  develop. — Kirkwood  v.  Soto.  394. 

10.  County  Government  Act — Amendment  of  PoLrriCAL  Code — 
Traveling  Expenses  of  County  Superintendent  of  Schools. 
— ^The  County  Government  Art  filing  a  salary  for  county 
superintendents  of  schools  "as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  office,"  does 


Digitized  by 


Google 


10  Public  Officebs, 


PUBLIC  OFFICERS    (Continued). 

not  prevent  the  application  of  the  amendment  of  section  1652 
of  the  Political  Code,  made  In  March,  1889,  allowing  each 
county  superintendent  his  traveling  expenses,  and  other  in- 
cidental expenses  connected  with  the  office,  to  a  county  super- 
intendent holding  office  at  the  time  of  the  amendment. — Id. 
See  Municipal  Corporations,  7,  8. 

PUKBLO  LANDS.     See  Public  Lands. 
QUIETING  TITLE. 

1.  Burden  of  PRoor.— In  an  action  to  quiet  title,  the  burden 
rests  upon  the  plaintiff  to  show  title  in  himself,  and  if  he 
fails  to  make  out  a  case,  he  is  not  entitled  to  recover. — 
Winter  v.  McMillan.  256. 

2.  Cross-gomplaint  —  Ek^uiTABLE  TiTLE. — ^A  cross-complaiut  Is 
proper  in  an  action  to  quiet  title,  when  It  seeks  to  enforce 
an  equitable  title  against  the  plaintiff  as  the  holder  of  the 
legal  title.— /d. 

3.  Execution  Sale  of  Beneficial  Interest — Pleading. — ^Where 
the  defendant  in  an  action  to  quiet  title  has  acquired  the 
beneficial  interest  of  the  owner  of  the  equitable  title,  by 
an  execution  sale,  he  is  entitled  to  have  it  adjudged  to  him 
in  the  action;  but  in  order  to  have  it  so  adjudged,  he  must 
state  the  tacts  as  fully  in  his  cross-complaint  as  they  should 
be  stated  in  a  bill  in  equity. — Id. 

4.  Failure  to  Answer  Cross-complaint — Homestead— Waiver. 
— In  such  action,  evidence  that  the  plaintiff's  grantors  had 
declared  a  homestead  on  the  property  is  inadmissible,  where 
the  grantors  have,  by  failure  to  answer  the  cross-complaint, 
waived  any  claim  under  the  homestead  declaration. — Id, 

5.  Lien  of  Plaintiff — ^Testing  Validity  bt  Cross-complaint.— 
Where  the  plaintiff  alleges  title  in  himself  he  cannot  recover 
by  showing  simply  a  lien  without  possession  or  right  of 
possession;  but  the  defendant  may,  by  cross-complaint,  test 
the  validity  of  a  lien  claimed  by  the  plaintiff,  if  he  alleges 
that  the  property  which  he  has  purchased  at  execution  sale 
was  conveyed  to  the  plaintiff  by  the  execution  debtor  merely 
to  secure  him  against  liability  on  a  bond«  and  tpst  no  lia- 
bility was  incurred  by  plaintiff. — Id. 

6.  Parties— Beneficiary  in  Possession — Execution  Sale. — ^The 
defendant  may,  by  his  cross-complaint,  bring  in  whatever 
parties  are  necessary  to  determination  of  the  controversy; 
and  where  the  defendant  claims  under  an  execution  sale  of 
the  interest  of  a  beneficiary  in  possession,  for  whose  benefit 
the  plaintiff  holds  the  legal  title,  such  beneficiary  is  a 
proper  and  necessary  party,  and  may  be  brought  in  by  the 
cross-complaint. — Id. 

7.  Action  by  Vendor  —  Return  of  Deposit  —  Rights  of  Pub- 
cuaser. — Where  the  purchaser  of  land  pays  a  deposit  on  ac- 
count of  the  sale,  under  an  agreement  with  the  vendor,  by 
which  he  was  to  have  the  deposit  returned  to  him  if  the 
title  should  not  be  satisfactory,  and  it  appears  that  the  pur- 
chaser is  entitled  to  a  return  of  the  deposit,  the  vendor 
cannot  have  his  title  quieted  against  the  purchaser  until  ho 
first  restores  the  money  received. — Benson  ▼.  Shotwelh  ^• 
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QXnBTINO  TITLE  (Ck^ntinued). 

8.  AoTioii  TO  QuiXT  Title — ^Bquitt — ^Maxim. — ^An  action  to  quiet 
title  Is  In  the  nature  of  a  suit  In  equity,  and  relief  therein 
la  subject  to  the  maxim  that  he  who  asks  equity  must  do 
equity.— /d* 

t.  Rescission  or  Ck>NTBAOT— Rebtobatioii  of  Monet  Received. — 
Where  the  plaintiff  In  an  action  to  quiet  title.  If  he  had 
brought  an  action  to  rescind  a  contract  with  the  defendant, 
would  not  have  been  entitled  to  that  relief  until  he  had  re- 
stored all  that  he  had  received  under  the  contract,  he  can- 
not avoid  this  obligation  by  coming  into  equity  to  quiet  his 
tlUe.— i(L 

See  Judgment,  8,  8. 
RAILROAD&    See  Negligence.  1,  €. 
RBCBITER.    See  Ck>NTBMPT;  Mobtoaoe,  8-7. 
RBHEARINO.    See  Appeal,  22. 
RflS'LEVIN.    See  Claim  and  Delreut. 
RESCISSION.    See  Fraud,  3. 
RIPARIAN  RIGHTS.    See  Wateb  and  Wateb  Rights. 

SALBL 

Contract — ^Acceptance  of  Goods — ^Wafveb  of  Defect. — If  a  party 
accepts  and  pays  for  part  of  a  quantity  of  goods  delivered 
under  a  contract,  without  reserving  the  right  to  object  sub- 
sequently, and  does  not  offer  to  return  the  goods  delivered, 
but  retains  them,  he  waives  any  defect  In  their  quality,  and 
he  cannot  make  such  defects  a  ground  of  objection  to  goods 
which  are  to  be  subsequently  delivered,  and  which  are  in 
accordance  with  the  contract. — Chiernsey  ▼.  West  Coast  Lum- 
ber Co.,  249. 

See  Agency,  8-20;  Vendor  and  Pubohabeb. 

SAN  FRANCISCO.    See  Public  Lands,  1-9. 

SCHOOLS.    See  Mandamttb,  8-6. 

SPECIFIC  PERFORMANCE.     See  Easement,  2;  Landlord  and 
Tenant,  7;  Vendor  and  Purchaser,  16. 

STATUTE  OF  FRAUDS.    See  Agency,  6,  7;  Easement,  2;  Vek 
dor  and  Purchaser,  2. 

STATUTE  OF  LIMITATIONS.    See  Banks,  8. 

STATUTES. 

RSPEAL  BY  Implication.— Whether  a  general  statute  repeals  a 
special  one  by  Implication  in  a  question  of  intention,  to  be 
gathered  from  the  language  used,  and  from  the  subject-mat 
ter  of  leglslatlpn.— 4fcGiime)^  v.  Pierce,  124. 
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STOCKHOLDERS.     See  Corpobation,  1-8. 

STREET!  ASSESSM:BNT. 

1.  Validity — ^New  Assessment. — If  a  street  assessment  is  yalid, 
the  superintendent  of  streets  cannot  be  required  to  make 
another  assessment. — Fzick  v.  Morford,  57G. 

2.  Mandamus — Pleapinq — Application. — An  application  by  con- 
tractors for  street  work  for  a  mandamus  to  compel  the 
superintendent  of  streets  to  make  a  new  assessment  for  the 
work,  which  alleges  that  payment  of  the  previous  assess- 
ment was  refused  because  of  excess  of  work,  must  clearly 
set  forth  facts  showing  that  the  previous  assessment  was 
▼old,  else  the  writ  should  be  refused. — Id. 

3.  E<xce8S  of  Street  Work — Erroneous  Plans  and  Specifica- 
tions— Work  Outside  of  Limits. — Street  work  done  accord- 
ing to  the  plans  and  specifications  in  the  office  of  the  city 
surveyor,  which  call  for  work  outside  of  the  limits  author- 
ized by  the  resolution  of  intention,  is  done  without  authority 
as  to  the  work  outside  of  those  limits,  and  the  contractors 
are  not  entitled  to  an  assessment  for  the  excess. — Id. 

4.  Location  of  Lot  Assessed. — If  the  lot  assessed  wholly  fronts 
upon  the  work  done  in  excess  of  authority,  it  cannot  be  held 
liable  for  any  assessment;  but  if  it  fronts  in  whole  or  in 
part  upon  work  authorized  by  the  resolution  of  Intention, 
the  assessment  against  It  will  not  necessarily  be  rendered 
▼old  by  the  fact  that  the  entire  assessment  purports  to  make 
a  charge  upon  lots  not  within  the  limits  fixed  by  the  resolu- 
tion of  intention. — Id. 

5.  Segregation  op  Excess. — An  excess  of  work  done  outside  of 
the  limits  fixed  by  the  resolution  of  intention  will  not  In- 
validate an  assessment  against  lots  within  those  limits  for 
work  which  was  authorized  by  the  resolution,  If  the  cost  of 
the  work  was  estimated  by  the  linear  foot,  so  that  the  cost 
of  the  excess  ran  be  easily  segregated  from  the  cost  of  the 
remainder. — Id. 

6.  Excess  of  Work  within  Proper  Ljmits — Appeal  to  City 
Council. — An  assessment  for  street  work  embracing  only  the 
frontage  covered  by  the  resolution  of  intention,  but  including 
the  expense  of  an  excess  of  work  done  in  accordance  with 
the  specifications,  but  not  authorized  by  the  resolution,  may 
be  corrected  by  appeal  to  the  city  council,  and  the  failure  to 
take  such  appeal  is  conclusive  upon  the  owner  as  well  as 
the  contractor. — Id. 

7.  Lot  Improperlt  Assessed — Appeal  by  Contbactob. — If  a  lot 
improperly  assessed  is  partly  within  and  partly  without  the 
limits  of  the  work  authorized  by  the  resolution  of  Intention, 
it  Is  the  duty  of  the  contractor,  under  section  11  of  the  act 
of  March  8,  1885,  to  appeal  to  the  city  council  to  have  the 
assessment  corrected,  and  upon  his  failure  to  take  such 
appeal  he  is  concluded,  and  cannot  have  the  assessment  cor- 
rected in  any  other  mode. — Id. 

8.  Appeal  bt  Owner. — ^An  Illegal  assessment  creates  no  lien 
upon  the  land  assessed,  and  the  owner  thereof  Is  not  a  person 
"aggrieved,"  and  is  not  required  to  appeal  to  the  city  coun 
cil.— /d. 
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STKEUrr  ASSESSMENT  (Continued). 

».  FoBECLosuBB  OF  Lubw — Necessabt  Parties. — In  an  action  to 
foreclose  a  street  assessment  upon  a  specific  tract  of  land 
In  tb^  city  and  county  of  San  Francisco,  under  the  act  of 
1871-7:s,  all  of  the  owners  of  the  property  assessed  must  be 
made  parties  defendant,  and  the  lien  cannot  be  enforced 
against  any  of  the  owners,  in  the  absence  of  another  owner 
who  is  not  joined  as  a  defendant. — Robinson  v.  Merrill^  11. 

10.  Burden  of  Proof — Pleading — Issue  as  to  Ownership — New 
Matter. — The  burden  of  proof  that  the  defendants  sued  in 
such  action  are  the  owners  of  the  land  is  upon  the  plaintifT, 
where  such  ownership  Is  denied  by  the  defendants;  and  an 
answer  alleging  that  another  person,  not  sued,  owns  an  un- 
divided interest  In  the  land  is  in  legal  effect  merely  a  denial 
of  the  averment  of  the  complaint  as  to  ownership  by  the 
defendants,  and  is  not  an  averment  of  new  matter  casting 
the  burden  of  proof  upon  the  defendants. — Id. 

11.  Street  Improvement — Assessment — Lien  upon  Lots — Pore- 
cix)suRE — Several  Right  of  Action — Former  Recovery — Plea 
IN  Bar. — Under  the  act  of  March  18,  1885,  (Stats.  1885.  p 
147),  providing  for  the  assessment  of  abutting  lots  for  the 
expenses  incurred  for  street  Improvements,  and  that  the 
amount  assessed  upon  each  lot  shall  be  a  lien  thereon,  each 
lot  or  portion  of  a  lot  is  separately  liable  for  its  proportion 
of  the  cost  of  the  improvement,  and  the  liability  of  each  is 
Independent  of  any  other,  and  constitutes  a  separate  demand 
upon  which  a  separate  cause  of  action  may  be  based,  and 
the  foreclosure  of  a  lien  upon  one  lot  is  not  a  bar  to  an 
action  to  foreclose  a  lien  upon  another  lot  owned  by  the 
same  person. — Oillia  v.  Cleveland,  214. 

12.  Personal  Liability. — The  expense  of  the  improvement  Is  a 
lien  upon  the  property  benefited,  and  not  a  charge  against 
the  owner  personally. — Id. 

18.  Attorney's  Pees  —  allowance  against  Each  Lot. — Under 
section  12  of  such  act,  allowing  a  certain  amount  as  an  at- 
torney's fee,  m  addition  to  the  taxable  costs,  in  all  cases  of 
recovery  under  the  provisions  of  the  statute,  the  fee  may  be 
allowed  as  against  each  lot,  although  owned  by  the  same 
person. — Id. 
14.  Record  of  Warrant  of  Assessment. — A  warrant  of  assess- 
ment must,  in  order  to  create  a  lien  upon  the  property 
charged,  be  recorded  in  the  office  of  the  superintendent  of 
streets  before  it  is  delivered  to  the  contractor  or  his  as- 
signs.— Id. 

15.  Omission  of  Name  of  Mayor  from  Record. — Where  the  war- 
rant of  assessment  was  properly  signed  by  the  superintend- 
ent of  streets,  and  countersigned  by  the  mayor,  the  fact  that 
the  name  of  the  mayor  and  the  designation  of  his  oflice  were 
omitted  from  the  record  by  the  superintendent  does  not  ren- 
der the  recording  ineffectual. — Id 

16.  Jurisdiction — adjudication  of  jurisdictional  Fact — ^Judi- 
cial Action  of  Supervisors — Petition  for  Grading  of  Street 
—Majority  of  Frontage. — ^The  rule  that  whenever  the  juris- 
diction of  a  court  not  of  record  depends  on  a  fact  which  the 
court  is  required  to  ascertain  and  settle  by  its  decision,  such 
decision,  if  the  court  has  Jurisdiction  of  the  parties,  is  con- 
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elusive,  and  not  subject  to  any  collateral  attack,  applies  to 
the  Judicial  action  of  a  board  of  supervisors  upon  a  petition 
for  the  grading  of  a  street  in  deciding  that  a  majority  of 
the  frontage  of  lots  on  the  street  where  the  work  was  pro- 
posed to  be  done  was  represented  in  the  petition  for  the 
work. — SpauJding  v.  North  San  Francisco  Homestead  etc.  As- 
sociation, 40. 
17.  Action  fob  Street  Assessment  in  San  Francisco — Evi- 
dence.— In  an  action  to  recover  an  assessment  for  the  grad- 
ing of  a  street  under  the  act  of  April  1,  1872,  relating  to 
street-work  In  San  Francisco,  which  provides  that  no  grading 
can  be  ordered  by  the  supervisors  unless  a  majority  of  the 
frontage  of  the  lots  shall  be  represented  in  the  petition  re- 
questing the  work,  where  the  petition  under  which  the  grad- 
ing was  done  did  not  show  whether  the  petitioner  owned  a 
majority  of  the  whole  frontage  or  not,  evidence  that  the  pe- 
titioner was  not  the  owner  of  more  than  one  half  of  such 
frontage  Is  inadmissible. — Id, 

18.  Failure  to  Kemonstbate — Waiver  of  Objection  to  Gradi no- 
Collateral  Attack  upon  Decision  of  SaPERVisoRS. — An 
owner  of  land  on  such  street  who  fails  to  file  the  remon- 
strance required  by  the  act  waives  all  objections  to  the 
form  and  granting  of  the  petition,  and  the  decision  of  the 
board  in  ordering  the  grading  to  be  done  is  conclusive  as 
against  collateral  attack  in  an  action  to  recover  the  assess- 
ment.— Id. 

19.  Grading  of  Several  Blocks  —  Previous  Grading  of  Cross- 
streets. — The  fact  that  the  portion  of  the  street  sought  to 
be  improved  had  been  divided  into  two  separate  parts  by  a 
cross-street,  which  had  been  previously  graded,  does  not  in- 
validate the  assessment,  as  the  whole  of  the  street  might 
have  been  graded,  and  the  blocks  divided  by  cross-streets  in- 
cluded in  one  petition  and  assessment. — Id, 

20.  Letting  Second  Contract  for  Increvsed  Price — Presumption 
OF  Regularity. — Where  the  contract  to  grade  the  street  was 
entered  into  for  a  certain  sum  per  cubic  yard,  and  after- 
wards, without  any  request  of  the  contractor,  another  resolu- 
tion of  intention  was  published,  resulting  in  a  second  con- 
tract with  the  same  contractor,  for  a  larger  sum  per  cubic 
yard,  and  no  reason  appears  for  letting  the  second  contract, 
it  will  be  presumed  that  the  board  acted  regularly  in  effect- 
ing the  second  contract,  and  that  a  valid  and  sufficient  rea- 
son existed  for  its  action,  and  an  assessment  against  the 
owners  is  not  thereby  invalidated. — Id. 

21.  Remedy  for  Objection  to  Second  Contract — Appeal  to  Su- 
pervisors.— ^The  remedy  for  any  objection  by  a  land-owner 
to  the  letting  of  a  second  contract  for  the  grading  of  a  street 
for  an  increased  price,  while  a  previous  contract  was  in 
force,  is  by  an  appeal  to  the  board  of  supervisors,  under  sec- 
tion 12  of  the  act  of  April  1,  1872,  and  not  by  defense  to  an 
action  to  recover  the  assessment  under  the  second  contract. 
^Id. 

STREETS  AND  HIGHWAYS. 

L  Municipal  Ordinance — Regulation  of  Streets — Obftructton 
OF   Sidewalk — Constitutional  Law— An   ordinance  of  the 
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city  of  San  Jos6  forbidding?  the  ototruction  of  a  sidewalk, 
and  prescribing  a  penalty  for  refusal  to  remove  the  obstruc- 
tion upon  notice  prescribed  to  be  given  by  certain  municipal 
authorities,  such  penalty  being  of  the  same  character,  though 
less  in  degree,  as  that  prescribed  by  the  general  law,  is 
valid,  and  not  in  conflict  with  the  constitution  or  with  the 
general  law. — Ex  parte  Taylor,  91. 

Z*  Leqalization  of  Ousthuction  —  Re\*ocation  of  Authority — 
Public  Offense. — Municipal  corporation  may  legalize  a  par- 
tial obstruction  of  street  or  sidewalk  which  would  otherwise 
be  a  public  nuisance;  but  when  it  changes  its  ordinance  so 
as  to  revoke  the  authority,  and  declare  the  obstruction  un- 
lawful, the  obstruction  is  no  longer  legal,  and  the  continu- 
ation of  it  thereafter  constitutes  a  public  offlense,  for  which 
the  party  persisting  therein  is  amenable  to  law. — Id. 

3L  Habeas  Cobpus — JuRisnicrioN  of  Justice's  CJourt. — ^When  the 
complaint  for  the  violation  of  a  municipal  ordinance  states 
facts  which  constitute  a  public  offense,  both  under  the  ordi- 
nance and  under  the  general  statute,  and  both  the  offense 
and  the  penalty  are  within  the  Jurisdiction  of  the  Justice's 
court  and  the  Judgment  Is  not  in  excess  of  that  authorized 
by  the  general  statute,  the  prisoner  committed  for  such  of- 
fense cannot  be  discharged  on  habetu  corpus,  whether  the 
ordinance  is  valid  or  not. — Id, 

4.  Pbescbiption — Obstruction  of  Sidewalk. — No  right  can  be 
acquired  by  prescription  to  maintain  an  obstruction  to  a 
sidewalk  in  a  street  of  a  town  or  city. — Id. 

5,  Eminent  Domain — Compensation — Use  of  Streets — Dedica- 
tion— Stbeet-railway. — The  dedication  of  a  street  to  public 
use  authorizes  any  ordinary  use  for  street  purposes;  and 
the  use  of  a  street  for  the  tracks  of  a  street-car  company  Is 
of  this  class,  and  may  be  authorized  by  the  city  authorities, 
without  compensation  to  the  owner  of  the  fee  of  the  street. — 
Finch  ▼.  Riverside  and  Arlington  R'y  Co.,  597. 

&    Stbeet-cab    Company  —  Position    of    Track  —  Franchise — 
Ejectment. — The  tracks  of  a  street-car  company  should  be 
laid  as  nearly  as  practicable  in  the  middle  of  the  street.     If 
the  franchise  does  not  indicate  the  precise  position  of  the 
track,  and  it  Is  not  as  nearly  as  practicable  to  the  middle 
of  the  street,  the  track  is  an  unauthorized  obstruction,  and 
the  owner  of  the  fee  of  the  street  may  maintain  ejectment 
against  the  company. — Id. 
7.   Public  Convenience. — The   mere  fact   that  it   is  more   con- 
venient to  the  traveling  public  to  have  the   track   on   the 
side  of  the  street,  and  that  it  obstructs  travel  a  little  les? 
than  it  would  do  in  the  center  of  the  street.  Is  not  a  suffl 
clent  reason  for  not  complying  with  the  law. — Id. 
See  Dedication,  1,  4. 

SUMMONS.     See  Guardian  and  Ward,  2. 

SUPRBMB  COURT.    See  Bill  of  Exceptions. 

SURETY.    See  Negotiable  Instruments. 

SURVEY.    See  Boundabt,  3,  4. 
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3WAMP  AND  OVERFLOWED  LANDS.     See  Public  Lands. 

TAXATION. 

1.  Taxes — Reassessment — Political  Code. — Section  3649  of  the 
Political  Code,  providing  for  the  reassessment  of  property 
which  has  ^'escaped  assessment"  In  the  preceding  year,  is 
not  unconstitutional.— Ci/y  of  San  Luis  Obispo  y.  Pettit,  499. 

2.  Word  " Assess. ment." — The  word  ''assessment,"  as  used  In 
said  section,  means  a  valid  assessment. — Id, 

8.  Assessment — Validity — Compiiance  with  Stitute — ^Money 
Paid  i.nto  Coiikt. — An  assessment  which  is  not  made  as  pre- 
scribed by  the  statute  Is  invalid.  Therefore,  if  the  statute 
requires  money  paid  into  court  and  deposited  with  the  county 
treasurer  to  be  assessed  to  such  treasurer,  and  it  is  assessed 
to  the  plaintifT  in  the  suit,  the  assessment  is  invalid. — Id. 

4.  Municipal  Corporation  A<'t — Time  of  Assessment  —  Adop- 
tion OF  System  by  City  Council. — Section  871  of  the  munic- 
ipal corporation  act,  which  provides  that  the  city  council 
may  adopt  a  system  Tor  the  assessment,  levy,  and  collection 
of  taxes,  which  shall  conform  to  the  general  laws  of  the 
state  as  nearly  as  circumstances  will  permit,  "except  as  to 
the  times  for  such  assessment,  levy,  and  collection,'*  does 
not  forbid  the  council  from  selecting  the  time  fixed  for  the 
other  taxes.  It  simply  leaves  the  selection  of  the  time  to 
the  discretion  of  the  council. — Id. 

6.  Meaning  of  Words  **As.sessino  and  Coi.i.ecti.nq." — The  words 
"assessing  and  collecting"  may  be  so  used  as  to  include  the 
operation  called  the  levy  of  the  tax. — Id. 

6.  Municipal  Ordinance — AiyoiTioN  ok  Sections  of  Code  by  Rep- 
EBENCE  to  their  Numheu. — An  Ordinance  passed  in  pursuance 
of  section  871  of  the  municipal  corporation  act  may  adopt 
certain  sections  of  the  Political  Code  by  reference  to  their 
number. — Id, 

7.  Ordinance — Invalidity  of  Part. — If  part  of  an  ordinance  is 
invalid,  but  is  distinctly  separable  from  the  remainder,  such 
remainder  may  stand,  and  the  invalid  portion  may  be  re- 
jected.— Id, 

TIME.    See  Appeal,  18. 

TITLE.    See  Mandamus,  1-6;  Vendor  and  Pubchaseb. 

TORTS.     See  Execution,  1;   Injunction;  Pleading,  14, 

TRUST. 

1.  Deed  of  Infant — Disaffirmance. — An  infant  cannot  avoid  or 
disaffirm  a  deed  made  by  him  in  execution  of  a  trust,  which 
a  court  of  equity  would  have  compelled  him  to  perform,  not- 
withstanding his  infancy. — Nordholt  v.  Nordholt,  552. 

2.  Constructive  Trust — Fraud— Parol  Evidence. — A  construc- 
tive trust,  arising  from  fraud,  is  not  within  the  statute  of 
frauds,  and  may  be  proved  by  parol  evidence. — Id, 

8.  Conveyance  under  Parol  Promise  to  Reconvey — Intention 
TO  Defraud. — A  constructive  trust  arises,  and  will  be  en- 
forced in  equity,  where  a  minor  procures  land  to  be  con- 
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TRUST   (Continued). 


veyed  to  himself  by  bis  mother  under  an  express  promise 
that  he  will  reconvey  it  to  his  brother  when  arriving  at  age, 
T.ith  the  intention  not  to  perform  the  promise,  and  to  claim 
and  hold  the  property  absolutely  in  bis  own  right  after  ar- 
riving at  age. — Id. 
A,   ExBCUTiorv  OF  Trust — Deed — Duress — Plkadinq. — If  a  trust 
is  executed  by  a  deed  made  in  pursuance  thereof,  the  execu- 
tion of  which  is  admitted,  it  cannot  be  proved  that  it  was 
made  under  duress,  unless  the  duress  is  specially  pleaded  as 
affirmative  matter  in  avoidance  of  the  deed. — Id, 
See  Assignment  for  BE.NfciJtiT  of  Ckeoxtors;  Pleading,  6,  6; 
Public  Lands.  1-9. 

VENDOR  AND  PURCHASER. 

1.  Contract  of  Sale — Return  of  Dfpostt — Option  of  Purchaser 
—Construction  of  Contkact. — A  memorandum  signed  by  a 
vendor.  ar»knowledglng  the  receipt  of  a  certain  sum  of  money 
as  a  deposit  on  account  of  the  sale  of  certain  land  therein 
described,  for  a  price  fl::ed,  and  providing  that  the  sale 
should  be  null  and  void,  and  that  the  deposit  should  be  re- 
turned in  case  the  title  did  not  prove  satisfactory  to  the 
purchaser,  is  a  valid  contract  for  the  purchase  and  sale  of 
the  land,  and  not  a  mere  sale  of  an  option  to  the  purchaser 
to  buy  the  land. — Benson  v.  Shoticell.  49. 

2.  Statute  of  Frauds — AccRrTANCE  of  PuRrnASER. — ^The  memo- 
randum will  bind  the  vendor  If  signed  by  him,  though  not 
signed  by  the  purchaser,  and  the  payment  of  the  deposit  by 
the  purchaser  is  a  sufficient  acceptance  by  him  of  the  terms 
of  the  contract. — Id. 

3.  f-iEN  OF  Purchaser  for  Amount  of  Deposit. — The  purchaser 
has  a  lien  upon  the  property,  for  the  amount  of  the  deposit, 
in  case  of  failure  of  the  vendor  to  make  good  his  part  of 
the  contract,  unless  the  vendee  is  himself  first  in  default. — Id. 

4.  Abstract  of  Title — Misnomer  op  Grantor — Insufficient  Ti- 
tle OK  Record. — Where  the  abstract  of  title  showed  that  the 
title  of  record  came  into  "H.  P.  Hepburn,"  and  there  was 
no  deed  from  him,  but  the  next  deed  of  record  was  from 
"H.  P.  HopkinSp*'  and  the  vendor  claimed  that  the  record 
was  wrong,  and  that  the  deed  purporting  to  be  from  Hopkins 
was  in  fact  from  Hepburn,  but  refused  to  submit  his  proof 
for  examination  of  the  purchaser  or  permit  the  deed  to  be 
rocorded  correctly,  a  good  title  is  not  shown,  and  the  pur- 
chaser is  justified  in  refusing  to  buy  the  land,  and  may  claim 
return  of  the  deposit,  even  though  it  may  be  afterward  proved 
that  the  title  was  good. — Id. 

6.  Satisfactory  Title — Prescription. — ^Under  an  agreement  for 
the  purchase  of  land  on  condition  that  title  would  be  satis- 
factory to  the  purchaser,  the  purchaser  is  entitled  to  a  good 
paper  title  of  record,  which  is  sufficient  in  law,  and  is  not 
bound  to  accept  a  title  resting  upon  the  statute  of  limita- 
tions, or  to  take  the  risk  of  determining,  from  facts  dehors 
the  record,  whether  or  not  an  adverse  claim  is  barred  by 
limitation.— /d. 
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VENDOR   AND  PURCHASER   (Continued). 

6.  Contract  for  Possession — Construction  —  Actual  Posses- 
sion— Attornment  op  Tenxnts — Incompi.kte  Possession. — 
Where  the  agreement  for  the  sale  of  land  provided  that 
pospes^'ion  would  be  given  and  guaranteed  to  the  purchaser, 
the  purchaser  Is  entitled  to  an  actual  possessio  pedis  of  the 
whole  land,  and  constructive  possession  by  attornment  of 
tenants  is  not  sufficient;  and  where  it  appears  that  the  ten- 
ants refused  to  give  possession,  and  several  of  the  houses 
were  locked  up  and  the  occupants  absent,  and  that  an  ad- 
verse right  had  grown  up  as  to  part  of  the  land,  the  promise 
by  several  of  the  tenants  to  attorn  to  the  purchaser  does  not 
constitute  the  delivery  of  possession  required  by  the  con- 
tract.—Id. 

7.  Assignment  of  Prior  Rent — Encumbrances — ^Tenancy. — The 
fact  that  the  contract  of  sale  provided  that  the  purchaser 
should  be  entitled  to  rent  from  a  day  anterior  to  the  date 
of  the  contract  does  not  bind  the  purchaser  to  take  the  lot 
subject  to  encumbrances,  or  to  the  right  of  possession  of 
tenants  at  the  time  of  final  completion  of  the  terms  of  the 
agreement,  nor  modify  a  provision  in  the  contract  for  de- 
livery of  possession. — Id. 

8.  Concurrent  Conditions. — ^Where  by  the  terms  of  the  con- 
tract the  delivery  of  possession  and  transfer  of  title  by  the 
vendor,  and  payment  of  purchase-money  by  the  purchaser, 
were  to  be  simultaneous  and  con?urrent,  the  conditions  are 
mutual  and  dependent,  and  the  vendor  is  not  entitled  to  de- 
mand the  purchase-money  until   delivery  of  possession. — Id. 

9.  Contract  of  Sal»— Execution — Findinos — Exhibit — Surplu- 
sage.— If  a  contract  for  the  purchase  of  land  is  set  out  in 
hwc  verba  in  the  complaint,  a  finding  that  the  vendor  entered 
into  an  agreement  in  writing  with  the  vendee  for  the  sale 
of  the  land  upon  the  terms  and  conditions  set  forth  in  the 
complaint  is  a  sufllcient  finding  that  the  vendee  executed  the 
contract;  and  a  further  reference  in  the  findings,  to  an  ex- 
hibit which  is  not  made  a  part  of  the  plcailngs,  findings,  or 
record,  may  be  rejected  as  surplusage. — Smith  v.  Mohn,  489. 

10.  Findings — Amount  Due  upon  Contract. — A  finding  of  the 
amount  due  the  vendor  upon  the  contract  is  sufllcient.  with- 
out stating  that  it  was  due  from  the  vendee,  where  the  ven- 
dor and  vendee  are  the  only  parties  who  signed  the  con- 
tract.— Jd. 

11.  Fraud— Purchase  by  Third  Party — ^Affirmative  Defense — 
Sufficiency  of  Findi.vqs. — Afllrraative  matter,  alleged  in  the 
answer,  that  the  vendee's  signature  to  the  contract  was  ob- 
tained by  fraud,  and  that  a  third  party  was  the  purchaser 
and  the  real  party  in  Interest,  and  was  so  accepted  and  re- 
garded by  the  vendor,  is  sufficiently  met  and  covered  by  a 
finding  that  the  signature  was  not  obtained  by  fraud,  and 
that  the  vendor  did  not  accept  and  receive  the  contract  with 
knowledge  and  notice  that  the  third  party  was  the  real  pur- 
chaser.— Id. 

12.  Pleading — Performance  of  Conditions  Precedent. — An  aver- 
ment that  the  vendor  duly  performed  ail  of  the  conditions 
of  the  contract  to  be  performed  by  him  up  to  the  time  of 
bringing  suit  is  a  sufficient  averment  of  the  performance  of 
conditions  precedent. — Id, 
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VENDOR  AND  PURCHASER  (Continued). 

13.  Tims  of  Esskncb  of  Contract — Default  of  Vendbb — Aonow 
FOB  PuRCH ABB-MONET. — ^Under  a  contract  for  the  sale  of  land, 
providing  that  time  shall  be  of  its  essence  and  that  a  failure 
on  the  part  of  the  vendee  to  comply  with  its  terms  shall 
forfeit  all  his  rights  thereunder,  the  failure  of  the  vendee  to 
make  the  payments  provided  for  does  not  make  the  con- 
tract void  as  to  the  vendor,  and  he  may,  upon  default  of 
the  vendee,  enforce  the  contract,  and  sue  for  the  amount  of 
purchase-money  due. — Id. 

14.  CONTBAOT  OF  SaLE — ^TlME,  WHEN  OF  ESSENCE  OF  CONTRACT. — ^A 

Stipulation  in  a  contract  for  the  conveyance  of  land,  to  the 
effect  that  the  vendor  would  convey  within  sixty  days  from 
the  date  thereof  upon  condition  that  the  final  payment  of 
the  purchase-money  should  be  made  within  said  time,  other- 
wise the  "agreement  to  be  null  and  void,"  shows  a  clear  in- 
tention to  make  time  the  essence  of  the  contract;  and  a 
failure  by  the  vendees  or  their  assignees  to  make  the  pay- 
ment due.  within  the  time  flzea,  avoids  the  contract — Mar- 
tin V.  Morgan,  203. 

16.  Intention  of  Pabties — Provision  Avoidtno  Contract. — ^The 
intention  of  the  parties  to  make  time  the  essence  of  a  con- 
tract must  govern,  and  no  particular  form  of  stipulation  is 
necessary,  but  any  clauses  will  have  that  effect  which  clearly 
and  absolutely  provides  that  the  contract  is  to  be  void,  if 
tne  fulfillment  is  not  within  the  prescribed  time. — Id. 

itf  Unilateral  Contract— Possession  or  Vendee — Specific  Per- 
formance— Failure  to  Tender  Puhcuase-money  in  Time  Lim- 
ited.— When  time  is  made  of  the  essence  of  a  unilateral  con 
tract  to  convey  land  upon  payment  of  the  purchase-money 
within  a  definite  period,  the  fact  that  the  vendee  entered 
Into  possession  of  the  land,  plowed,  surveyed,  and  platted  it 
into  lots,  without  making  any  other  improvements  thereon, 
will  not  entitle  him  to  a  specific  performance  of  the  con- 
tract, if  he  has  failed  to  tender  thp  purchase-money  within 
the  time  limited— Jd. 

17.  Contract  of  Sale — Time  of  Essence. — Time  is  of  the  essence 
of  a  contract  for  the  sale  of  land,  which  provides  that  the 
consideration  is  to  be  paid  in  installments  at  stated  times, 
that  a  good  and  sufficient  deed  Is  to  be  delivered  upon  re- 
ceiving the  payments  at  the  times  and  manner  agreed  upon, 
and  that  In  the  event  of  a  failure  to  comply  with  the  terms 
of  the  contract  by  the  vendees,  the  vendor  is  to  be  released 
from  all  obligations  to  convey  the  property,  and  the  vendees 
are  are  to  forfeit  all  rights  thereto. — Woodruff  v.  Semi^Tropic 
Land  and  Water  Co,,  275. 

18.  Default  of  Vendor — Demand — Offer  of  Performance — ^Re- 
scission BY  Vendees — Recovery  of  Purchase-money. — ^Wliere 
time  is  of  the  essence  of  the  contract,  and  the  vendor  fails 
and  neglects  to  execute  the  conveyance  required  by  the  con- 
tract after  demand  therefor,  and  an  offer  in  writing  by  the 
vendees  to  pay  the  last  installment  of  purchase-money,  the 
vendees  may  rescind  the  contract,  tender  a  reconveyance  of 
their  rights  to  the  vendor,  and  surrender  the  possession,  and 
demand  an'd  recover  back  the  installments  of  purchase-monev 
paid.— id. 

lU.   Subsequent  Offer  of  Vbndob  to  Perform. — After  the  vendees 
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have  rescinded  the  contract  for  the  default  of  the  vendor, 
and  tendered  restitution,  and  demanded  a  repayment  of  the 
installments  of  purchase-money  paid,  no  subsequent  offer  of 
performance  on  the  part  of  the  vendor  will  relieve  him  from 
the  effect  of  his  default;  and  the  vendees  are  not  bound  to 
accept  an  offer  of  performance  made  by  the  vendor  after  suit 
brought  for  the  recovery  of  the  purchase-money »  and  before 
service  of  tne  summons  therein. — Id. 

0.  Contract  of  Sale — Construction — Use  op  Printed  Blank  — 
When  a  printed  blank  is  used  in  a  contract  for  the  sale  of 
land,  if  there  is  any  doubt  about  how  the  contract  is  to  be 
construed,  and  words  found  In  the  printed  part  are  repug- 
nant to  the  general  scope  and  purpose  of  the  contract,  as 
the  same  appears  from  the  original  or  written  parts  thereof, 
the  latter  must  control. — Vorwerk  v.  Nolte,  236. 

M.  Contract  Making  Time  of  Essence — Payments  of  Purchahe- 
MONEY — Conveyance  at  Future  Time. — When  the  provision 
that  "time  is  of  the  essence  of  the  contract"  is  used  in  a 
contract  of  sale  with  reference  to  payments  of  purchase- 
money,  its  object  is  to  protect  the  vendor  against  delays  in 
future  payments,  and  it  has  no  appliration  where  the  price 
is  already  fully  paid,  and  nothing  remains  to  be  done  but 
to  make  the  conveyance:  and  if  such  provision  is  contained 
in  a  printed  form  used  In  making  the  contract,  it  will  not 
be  construed  to  apply  to  the  written  promise  of  the  vendor 
to  execute  a  deed  within  one  year. — Id. 

12.  Vendee  in  Possession — Tender  of  Deed  atter  Time  Limited 
— Recovery  of  Purcuase-monet. — When  the  vendee  remains 
in  possession  and  receives  the  rents  and  profits  after  the 
time  limited  for  the  tender  of  a  deed,  he  cannot  avail  him- 
self of  a  promise  of  the  vendor  to  return  the  purchase- 
money,  with  three  per  cent  per  month  interest  thereon,  if 
he  should  fail  to  deliver  a  deed  within  one  year,  if  a  deed 
conveying  good  title  is  tendered  within  three  days  after  a 
demand  made  therefor,  and  within  eight  days  after  the  ex- 
piration of  the  year. — Id. 

:.  Contract  of  Sale — Forfeiture  —  Rescission  —  Rbgovebt  of 
Purchase-money. — Where  a  contract  for  the  sale  of  land  pro- 
vided for  a  forfeiture  of  all  right  to  a  conveyance,  and  that 
the  purchase-money  paid  should  be  as  liquidated  damages, 
in  case  of  non-fulfillment  of  the  terms  of  future  payment 
by  the  purchaser,  and  it  appears  that  full  payment  of  the 
residue  of  the  purchase-money  was  tendered  and  a  deed  de- 
manded ten  months  after  maturity,  and  that  the  vendors 
refused  to  accept  the  tender,  or  to  return  the  purchase-money 
paid,  and  elected  to  rescind  the  agreement,  the  purchaser 
may  maintain  an  action  to  recover  from  the  vendors  the  in- 
stallment of  purchase-money  paid. — Drew  v.  Pedlar,  443. 
\.  Action  to  Recover  Purchase-money — Pleading— Election 
OF  Vendor  to  Rescind — Recoih^ment  of  Damages — Judgment 
on  Pleadings. — If  in  such  action  the  vendors  do  not  deny  the 
allegation  of  the  complaint  that  they  elected  to  rescind  the 
contract  upon  the  breach  thereof  by  the  plaintiff,  and  do  not 
seek  to  recoup  any  actual  damages  for  the  breach  from  the 
amount  of  the  purchase-money  received,  or  deny  any  ma- 
terial averments  of  the  complaint,  the  plaintiff  is  entitled 
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to  jnagment  on  the  pleadings  for  the  recovery  of  the  sum 
puid  to  the  vendors. — 1<L 

Zb.  Liigi7n)Ai'ED  Damages — Void  Stipui^atiox — Constbuction  of 
CoDB. — Tne  stipulation  in  the  contract  that  the  purchase- 
money  paid  should  be  taken  as  liquidated  damages  for  the 
breach  of  the  contract  by  the  purchaser  is  void  under  sec- 
tion 1670  and  1671  of  the  Civil  Code,  it  not  being  imprac- 
ticable or  at  all  difficult  to  fix  the  actual  damage  to  the 
vendors,  the  measure  of  which  is  definitely  fixed  by  section 
8307  of  the  Civli  Code  as  the  excess  of  the  agreed  price,  if 
any,  over  the  value  of  the  property  to  the  vendors. — Id, 

2«.  Judgment  on  Pleadings — Cboss-com plaint— Canceixation  of 
CoNTKACT. — ^A  cross-complaint  by  the  vendors  seeking  the 
cancellation  of  an  unacknowledged  and  unrecorded  contract 
of  sale  as  a  cloud  upon  their  title,  and  not  ofFering  to  re- 
fund the  purchase-money  received,  does  not  entitle  them  to 
any  affirmative  relief,  other  than  that  given  by  a  Judgment 
on  the  pleadings  in  favor  of  the  plaintifT  for  a  recovery  of 
the  purchase-money  paid,  it  being  conclusively  established 
by  the  admissions  of  the  pleadiogs  and  by  the  Judgment 
that  the  agreement  had  been  rescinded  and  annulled  by  the 
parties. — Id. 

ZU  Pleading — uenial  ok  i nuebtednkss — Conclusion  of  Law.— 
The  denial  of  ludebiedness  of  the  defendants  to  the  plainti FT 
Is  a  denial  of  a  conclusion  of  law,  and  when  inconsistent 
with  admitted  facts,  cannot  avail  to  prevent  a  Judgment  for 
the  plaintiff  on  the  pleadings. — Id. 

28.  Demand. — No  demand  before  suit  is  necessary  to  be  made 
or  alleged  in  the  complaint  in  an  action  to  recover  purchase- 
money  paid  under  a  contract  of  sale  which  the  defendants 
have  elected  to  rescind. — Id, 

29.  Setting  Aside  Judgment  on  Pleadings  —  Discretion  — 
Amended  Answer — Default  of  Plaintiff — Rescission. — It  is 
not  an  error  or  abuse  of  discretion  to  refuse  to  set  aside  a 
Judgment  on  the  pleadings  for  the  recovery  of  the  purchase- 
money  upon  the  proffer  of  an  amended  answer  which  does 
not  deny  the  rescission  of  the  contract  of  sale,  but  only 
shows  that  the  plaintiff  was  first  in  default,  by  refusing  to 
accept  the  tender  of  a  deed  or  to  pay  the  purchase- money. — Id. 

30.  Contract  of  Salk — Sharing  Pkofits  of  Resale — Constbuc- 
tion.— A  contract  for  the  sale  of  a  farm  for  a  specified  sum. 
and  one  half  of  the  excess  above  that  sum  for  which  the  farm 
can  be  resold,  does  not  require  an  actual  resale,  in  order 
to  fix  liability  for  one  half  of  the  profits  which  might  h?, 
realized  by  accepting  any  bona  /Ide  offer. — Petiinger  v.  Fast. 
461. 

31.  Resale  fob  Advance — Agreement  to  Resell — Pleading — ^Evi- 
dence.— If  an  actual  resale  of  the  farm  for  an  advance  is  al- 
leged in  the  complaint  in  an  action  to  recover  one-half  of  the 
excess,  such  allegation  is  sufficiently  sustained  by  proof  of  an 
agreement  of  the  vendee  to  resell  the  farm,  for  an  advance, 
though  no  money  was  paid  upon  the  contract  of  resale. — Id. 

32.  Amount  or  Resale — Reservation  of  Timber — Vabiance — 
Finding  against  Evidence. — If  the  complaint  alleges  a  resale 
of  the  farm  for  a  specified  amount,  and  the  proof  shows  a  re 
sale  of  two  thousand  dollars  less  than  the  amount  alleged 

LXXXVII.  Cal.— 46 
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with  a  reservation  of  standing  timber  of  the  value  of  two 
thousand  dollars,  the  proof  Is  at  variance  with  the  allegation 
of  the  complaint,  and  a  finding  that  the  amount  of  resale  is 
as  alleged  is  not  sustained  by  the  evidence. — Id. 

H3.  RronTfl  or  Vendor — Recovery  fob  Timber  Rbsbbvsd — ^Pl«aiv- 
iNQ. — The  vendor's  right  to  recover  upon  the  contract  for  one 
half  the  excess  for  which  the  farm  can  be  resold  is  not  lim- 
ited to  the  sum  agreed  to  be  paid,  in  case  of  a  resale  Iv  the 
vendee  with  reservation  of  timber;  but  the  vendor  may  re- 
cover, in  addition  to  one  half  the  excess  in  price  paid  for  the 
farm,  one  half  the  market  value  of  the  timber  reserved,  or 
one  half  of  the  net  sum  for  which  it  may  be  sold,  at  his  op- 
tion, though  such  recovery  can  only  be  Justified  by  a  com- 
plaint showing  the  facts  as  they  really  exist — Id. 

:)4.  Money  Had  and  Receiveh — Contract  of  Sale — Payment  of 
Purchase-money — NoNsriT. — In  an  action  for  money  had  and 
received,  a  nonsuit  should  be  granted  where  the  plaintiffs 
evidence  merely  shows  that  the  money  was  paid  as  part  of 
the  purchase  price  of  land  under  a  contract  which  provided 
that  the  money  was  paid  upon  the  express  condition  that  It 
was  not  to  be  returned,  but  was  to  be  forfeited  unless  fur- 
ther payments  of  the  purchase  price  were  made  within  a 
definite  period. — Soott  v.  Olcnn,  221. 

36.  Vbndob  and  Purchase — Co.NTRAC?r  or  Sale — Aoenct— Ratifi- 
cation— E#stoppel — Rbcission  by  Purchaser. — Where  one  of 
the  vendors  named  in  the  contract  of  sale  signed  his  own 
name  and  that  of  the  other  vendor,  whose  agent  he  was,  and 
the  other  vendor  ratified  the  signature,  and  joined  in  demand- 
ing the  purchase-money  and  in  tendering  a  deed  of  the  land, 
in  compliance  with  the  contract,  the  latter  is  estopped  from 
defending  against  the  contract,  and  the  purchaser  cannot 
plead  the  agent's  want  of  authority  as  a  ground  for  repudiat- 
ing the  contract  and  recovering  back  the  purchase-money 
paid.—Jd. 

3fi.  Executed  Contract — Recovery  of  Purchase-money  Paid. — 
An  attempt  to  recover  part  of  the  purchase- money  paid  under 
the  contract  of  sale  is  an  attempt  to  undermine  an  executed 
contract,  and  the  purchaser  cannot  invoke,  in  favor  of  such 
action,  principles  which  apply  to  actions  for  the  enforcement 
of  executory  contracts. — Id. 

Bee  Agency,  8-20;  Fbaud.  1-3,  16;  Judomxnt,  2. 

VENDOR'S  LIEN. 

1.  Equity. — A  vendor's  Hen,  properly  so  called.  Is  not  the  result 
of  any  agreement  or  intention  of  the  parties,  but  is  a  simple 
equity  raised  by  the  courts  for  the  benefit  of  a  vendor  of  real 
estate  after  he  has  parted  with  the  title. — Avery  v.  Clark,  619. 

2.  Express  Lien. — So  long  as  the  title  is  retained,  the  vendor 
has  an  express  Men  for  the  unpaid  purchase-money,  which  ex- 
ists by  virtue  of  the  contract  of  sale  and  reservation  of  the 
title,  and  for  which  equity  makes  no  special  provision,  but 
leaves  the  parties  to  rely  upon  their  contract — Jd* 
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X  AS810NMENT. — ^The  ezpresfl  Hen  of  a  vendor  who  retains  the 
title  is  capable  of  assignment  and  enforcement  by  his  as- 
sijimee;  but  the  implied  Hen  raised  by  equity ,  in  favor  of  a 
vendor  who  has  parted  with  the  title,  is  a  privilege  purely 
personal  to  the  vendor,  and  is  not  assignable  even  by  express 
contract,  nor  does  it  pass  to  the  assignee  of  the  vendee's  obli- 
gation for  the  purchase-money. — id. 

i.  Waiveb — Secubitt  fob  Pubchasb-monbt. — ^Although  it  is  com- 
petent for  the  vendor  to  take  security  for  the  payment  of  the 
purchase  price  of  the  land  which  he  has  conveyed,  and  by 
express  agreement  not  lose  the  right  to  resort  to  his  Implied 
Hen.  yet  his  taking  such  security  is  prima  facie  a  waiver  of 
the  Hen,  and  in  the  absence  of  some  agreement  to  the  con- 
trary, the  vendee  will  hold  the  land  discharged  from  the  ven- 
dors Hen.— /cK. 

5.  Mortgage— Express  Lien  fob  Pubchasb-monet— Relation. — 
The  fact  that  a  mortgage  which  the  vendor  takes  at  the  time 
of  the  conveyance  is  expressed  to  be  (or  the  purchase-money 
of  the  land  conveyed  does  not  prevent  a  waiver  of  the  ven- 
dor's lien,  nor  can  it  have  the  effect  to  extend  the  mortgage 
Hen  by  relation  to  the  date  of  the  contract  of  sale. — Id, 
See  Place  or  Tbial. 

VENUE.    See  Place  of  Tbial. 

VERDICT.    See  Claim  and  Delivcbt,  1-6;  Pbagticb. 

WAREHOUSEBIAN. 

1.     MORTOAOE  ON   GbOWINO   CROPS — STORAGE  OF   HARVESTED   CROF — 

Warehouse  Receipt. — ^The  Hen  of  a  mortgage  on  growing 
crops  is  not  lost  by  the  mortgagee  permitting  the  mortgagor 
to  store  the  harvested  crop  in  a  warehouse,  under  an  agree- 
ment between  them  that  it  should  be  stored  in  the  name  of 
the  mortgagee,  although  the  property  Is  stored  in  the  name 
of  the  mortgagor,  against  his  protest  that  the  warehouse  re- 
ceipt should  show  that  it  was  stored  for  the  mortgagee. — 
Campodonico  v.  Oregon  Improvement  Co,,  566. 

?  Neglect  of  Warehouseman. — The  neglect  or  refusal  of  the 
warehouseman  to  issue  a  receipt  showing  that  the  property 
was  stored  in  the  warehouse  for  the  mortgagee  does  not  de- 
stroy the  mortgage  Hen  in  favor  of  an  assignee  In  Insolvency 
of  the  mortgagor. — Id. 

3.  Assignment  of  Warehouse  Receipt  —  Preference  —  Insol- 
VEN'cf  OF  Assignor. — The  assignment  of  the  warehouse  re- 
ceipt to  the  mortgagee  by  the  mortiragor,  on  the  day  of  and 
before  the  flHng  of  the  latter's  petition  in  insolvency.  Is  not 
void  as  a  preference  under  section  55  of  tbe  Insolvent  Act, 
where  the  value  of  the  property  Is  less  than  the  debt  for 
which  it  was  mortgaged. — Id. 

i.  Effect  of  Assignment — Title  to  Property  in  Warehouse — 
In.<*olvf,ncy  of  Assignor. — The  assignment  of  the  warehouse 
receipt,  conceding  It  to  be  a  transfer  of  the  legal  title  to 
the  property  described  In  the  receipt,  is  nevertheless  valid  as 
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against  an  assignee  in  insolvency  of  the  mortgagor  appointed 
in  proceedings  subsequently  commenced  by  him  on  the  day 
of  the  assignment. — Id. 

5.  CONVEBSION  BT  WAREHOUSEMAN SaLB  BT  ASSIGNEE  IN  INSOL- 
VENCY— ^Action  by  Mortgagee. — The  mortgagee  of  the  grow- 
ing crops,  who  is  also  assignee  of  the  warehouse  receipt  of 
the  harvested  crops,  may  maintain  an  action  for  damages  for 
conversion  of  the  crops  against  the  warehouseman,  if  the  lat- 
ter delivers  them  to  a  vendee  of  the  assignee  in  insolvency. 
—Id.  , 

WATER  AND  WATER  RIGHTS. 

1.  Riparian  Rights — Diversion  of  Stream  —  Riparian  Owner- 
ship— Pre-emption  Claim — ^Receiver's  Receipt — Pleading^ 
Evidence. — In  an  action  by  one  riparian  owner  to  enjoin  an- 
other from  diverting  water  from  the  stream,  where  the  plain- 
tiff claims  the  possession  of  his  tract  of  land  as  a  pre-emptor 
from  the  government,  for  which  he  holds  a  receiver's  receipt, 
it  is  not  necessary  to  allege  In  his  complaint  facts  showing 
that  the  lands  were  subject  to  pre-emption,  and  that  he  was 
a  qualified  pre-emptor.  and  took  the  steps  necessary  to  ac- 
quire title  from  the  government;  but  it  is  sufficient  to  allege 
and  prove  the  receiver's  receipt,  which  Is  prima  facie  evi- 
dence that  he  is  rightfully  in  possession  of  the  tract  described 
therein,  and  entitled  as  a  riparian  owner  to  protect  himself 
against  an  unlawful  diversion  of  the  waters  of  the  stream. — 
Oonkling  v.  Pacific  Improvement  Co.,  296. 

2.  Abandonment  op  Preemption  Claim— Grant  of  Water  Right 
— Subsequent  Pre-emption. — ^An  abandonment  of  a  pre-emp- 
tion claim  defeats  the  right  of  a  person  claiming  under  the 
pre-emptor  as  grantee  of  a  right  to  divert  the  waters  of  a 
stream  flowing  through  the  land  pre-empted  as  against  a 
subsequent  pre-emptor. — Id, 

3.  Abandonment  upon  Purchase — ^Pre-emption  by  Purchaser — 
Fraud  upon  Grantee  of  Water  Right. — The  fact  that  a  sub- 
sequent pre-emptor  has  purchased  the  claim  of  a  prior  pre- 
emptor,  and  that  the  abandonment  of  the  pre-emption  claim 
was  induced  by  the  purchase,  does  not  render  the  subse- 
quent pre-emption  entry  of  the  purchaser  fraudulent  or  il- 
legal; nor  can  the  grantee  of  a  water  right  claiming  ubder 
the  first  pre-emptor  be  considered  as  defrauded  by  the  sab- 
sequent  pre-emption  of  the  land  by  the  purchaser  from  his 
grantor. — Id. 

4.  Limited  Right  of  Diversion — Appropriation. — Where  the  de- 
fendant has  acquired  by  appropriation  a  limited  right  of 
diversion,  and  has  lost  further  claim  to  appropriation  by 
failure  to  complete  the  whole  diversion  called  for  by  his 
notice  of  appropriation  within  a  reasonable  time,  he  cannot 
increase  the  amount  of  his  diversion  thereafter  to  corre- 
spond with  his  notice  of  appropriation,  to  the  prejudice  of 
the  rights  of  a  riparian  owner. — Id. 

6.  Injunction — Diversion  by  Water  pipe — Completion  of  Pipe 
— Continued  Diversion. — The  fact  that  the  unlawful  diver- 
sion of  water  had  actually  taken  place  before  the  commence- 
ment of  a  suit  to  eiijoin  the  diversion,  and  that  a  water-pipe 
of  improper   size,   by   which   the  water  was   diverted,  was 
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completed  before  the  filing  of  an  amended  complaint  seek- 
iiig  to  enjoin  the  diversion  of  water  thereby,  constitutes  no 
objection  to  an  injunction  to  prevent  the  continued  diversion 
of  the  water. — Id. 

6.  Damages. — If  it  appears  that  the  diversion  of  water  from  a 
riparian  owner  is  wrongful,  it  is  not  necessary  for  the  plain- 
tiff to  prove  damages,  to  entitle  him  to  an  injunction. — id. 

7.  Enjoining  EIxcessivk  Diversion. — Where  the  right  of  the 
defendant  to  divert  a  certain  quantity  of  water  by  means  of 
a  pipe  of  a  certain  size  is  conceded  and  established,  and  it 
appears  that  defendant  has  constructed  another  and  larger 
pipe,  which  is  capable  of  diverting  more  water  than  he  is 
entitled  to  divert,  he  cannot  be  injured  by  an  injunction 
against  the  exnessive  diversion,  regardless  of  whether  the 
smaller  pipe  would  or  would  not  divert  all  the  waters  of 
the  stream. — Id, 

8.  Watkb  Rights — Apfbopriation  fob  Special  Usa— Rights  of 
Subsequent  Appbopbiatob — ^Tempobabt  Divebsion  —  Injunc- 
tion—  Insufficient  Findings. — In  an  action  by  a  subse- 
quent appropriator  of  water  for  purposes  of  irrigation  and 
domestic  use,  to  restrain  its  diversion  when  not  needed  by  a 
prior  appropriator  for  mill  purposes,  an  aljegation  that  the 
defendant  was  continuing,  and  that  he  threatened  to  con- 
tinue, to  divert  the  water,  when  not  needed  for  mill  pur- 
poses, is  material;  and  a  finding  that  on  a  certain  day  the 
defendant  deprived  the  plaintlfT  of  the  use  of  the  water  is 
insufilcient  to  sustain  an  injunction,  without  a  finding  as  to 
how  long  the  deprivation  continued,  or  as  to  whether  the 
defendant  threatened  to  continue  it. — Ball  v.  Kehl,  505. 

9.  Wateb  Rights — Constbuction  of  Contract. — ^A  contract  for 
the  supply  of  water  for  irrigation,  construed,  and  held  to 
entitle  the  defendant,  daily,  to  two  and  one  quarter  inches 
of  water,  miners'  measure,  under  a  four- inch  pressure. — San 
Diego  Flume  Co,  v.  Chase,  561. 

See  Easement;   Ibbigation  Distbicts. 
WAT.    See  Basement. 

WILLS. 

1.  Revocation — Husband  and  Wife — "Mabbiagb  Contbact^ — 
Settlement  upon  Separation — Constbuction  of  Code. — The 
term  "marriage  contract"  as  used  in  section  1299  of  the 
Civil  Code,  concerning  the  revocation  of  a  will  by  marriage 
of  the  testator,  unless  provision  is  made  for  the  wife  by 
marriage  contract,  etc.,  refers  to  and  designates  only  such  a 
contract  or  settlement  between  husband  and  wife  as  ex- 
pressly purports  in  its  terms  to  be  a  marriage  contract,  and 
to  make  provision  for  the  wife  in  lieu  of  a  testamentary 
provision  for  her,  and  does  not  include  a  post-nuptial  agree- 
ment which  merely  purports  to  settle  property  rights  be- 
tween them  in  view  of  a  separation. — Corker  v.  Corker,  645. 

L  Contest  of  Will — Burden  of  Pkoof. — When  an  antenuptial 
will  is  offered  for  probate,  the  surviving  wife  need  only 
show  the  subsequent  marriage,  in  order  to  defeat  the  pro- 
bate;  and  the  burden  Is  then  cast  upon  the  proponent  of 
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WILLS   (Continued). 

the  win,  if  he  relies  upon  a  marriage  contract  to  prevent  a 
revocation  of  the  will,  to  prove  the  contract  and  show  hj 
its  terms  that  it  purports  to  make  provision  for  the  wife, 
and  that  such  provision  was  intended  to  take  the  place  of  a 
testamentary  provision  for  her. — Id. 

S.  Evidence — Marriage  Contract — Intention  of  Parties. — 
Upon  the  contest  of  an  antenuptial  will  hy  a  surviving  wife, 
no  evidence  can  he  adduced  hy  the  propoent  of  the  will 
respecting  what  Is  claimed  to  he  a  marriage  contract,  other 
than  the  instrument  itself,  with  proof  of  its  execution  if  de- 
nied; and  if  the  instrument  does  not  purport  upon  its  face  to 
be  a  marriage  contract  within  the  meaning  of  the  code,  the 
court  cannot  receive  any  other  evidence  that  such  was  the  in- 
tention of  the  parties. — Id. 

4.  Jurisdiction  of  Pbobatb  Court. — Where  an  antenuptial  will 
is  shown  to  have  ben  revoked  by  marriage,  and  no  mar- 
riage contract  is  proved,  the  power  of  the  probate  court  is 
limited  to  denying  probate  to  the  will,  and  determining  who 
has  a  right  to  administer  upon  the  estate;  and  it  haa  no 
Jurisdiction  to  inquire  into  any  facu  afTecting  the  consider- 
ation, validity,  or  operation  of  a  deed  of  separation  between 
the  testator  and  hia  wife.— id. 
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